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INTRODUCTION. 


It  18  the  intention  in  this  introduction,  concisely  to  state  the  object 
and  plati  of  the  work,  the  manner  in  which  it  has  been  formed,  and 
the  reasons  for  now  publishing  it. 

At  the  close  of  the  American  revolutionary  warj  when  the  United 
States  being  an  independent  nation,  it  was  very  material  to  inquire  and 
to  know  what  was  law  in  them,  collectively  and  individually ;   also  to 
examine,  trace,  and  ascertain,  what  were  the  political  principles,  on 
"  which  their  system  was  founded  ;  and  their  fnortU  character,  so  essen- 

f  tial  to  be  attended  to  in  the  support  and  administration  of  this  system ; 

^  especially  in  selecting  from  the  English  laws,  in  force  in  a  monarchy* 

'  once  feudal,  those  parts' of  them  adopted  here,  and  remaining  in  force 

r  in  our  republic.    With  such  impressions  the  author  early  turned  his 

attention  to  these  subjects,  and  in  good  earnest  engaged  in  collecting 
P  materials  upon  them ;  and  the  more  readily,  as  such  a  pursuit  perfect- 

^  ly  accorded  with  his  professional  and  political  employments,  in  which 

\  he  engaged  in  the  spring  of  1782.     He  early  found  there  was  in  the 

t  United  States  notliing  like  (me  eoUeeted  body  of  American  Law,  or  one 

r  eolleeUdsygUm  of  Jimerican  Politics ;.bvLtM  was  found  in  scattered 

fragments.  Scarcely  any  native  American  Law  was  in  print,  but  the 
colony  statutes,  charters,  and  some  of  the  constitutions.  No  judicial 
decisions,  made  in  America,  of  any  importance,  had  been  published, 
and  but  very  few  forms.  The  law  enacted  here  was  found  separately 
published  in  many  States,  in  Colony,  Province,  and  State  statutes.  Our 
I  law  labored  under  another  material  disadvantage ;  most  of  it  was  found 

only  in  English  books ;  these  were  written  and  published  to  be  used  in 
England,  nqt  in  America ;  a  large  part  of  which  was  of  no  real  use 
here.  No  measures  had  ever  been  taken  to  ascertain,  with  any  accu- 
racy, what  part  ot  English  law  our  ancestora  had  adopted  in  the  colo- 
nies or  provinces.  The  result  was,  our  ablest  lawyers  were  often  una- 
ble to  decide  what  parts  of  the  English  laws  were  in  use  here ;  and  our 
students  at  law,  often  studied  as  laboriously  the  useless,  as  the  useful 
parts  of  those  laws.    No  one  had  attempted  to  embody  our  laws  or  po-» 
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litical  principles^  dispersed  in  numerous  local  charters,  constitutions^ 
statutes,  and  also  English  books ;  manj  ot*  which  laws  and  pnociples 
were  to  be  traced  to  the  free  parts  of  the  British  system,  and  even  to 
the  ancient  Germans,  in  several  cases,  and  in  some  to  the  Hebrews, 
several  of  whose  laws  some  of  our  ancestors  early  adopted  in  America* 
In  this  state  of  things,  a  very  important  object  naturally  presented  it- 
self to  one,  who,  for  several  years,  had  lieen  in  a  situation  highly  to  ap- 
preciate American  principles,  especially  those  of  the  American  revo- 
lution, which  was,  a  eoUected  bodg  of  Jinimean  Law^  formed  with  a 
constant  reference  to  those  principles,  and  to  our  character  and  situa- 
tion. Forty  years  ago  the  materials  for  such  a  work  were  but  few,  in 
comparison  with  what  they  now  are ;  and  then  it  was  very  useful,  and 
even  necessary,  to  collect  them  for  the  lawyer's  private  use ;  and  to 
such  purpose  was  the  undertaking  commenced  and  pursued  many 
years,  llie  title,  "  A  General  Abridgment  and  Digest  of  American 
Law,  with  occasional  Notes  and  Comments,"  is  intended  to  give  a  clear 
and  concise  view  of  the  nature  of  the  work.  Formerly  the  word  Di* 
gettt  in  law  books,  meant  much  more  than  an  alphabetical  arrangement 
of  marginal  notes,  or  of  several  indexes.  But  as  this  seems  to  be  near- 
ly its  modem  meaning,  it  applies  but  to  an  inconsiderable  part  of  thia 
work)  the  principal  parts  of  which  are  described  by  the  other  words  ia 
the  title,  to  wit..  Abridgment,  Notes  and  Comments.  The  first  ot^ect 
has  been  to  abridge  and  compress  cases  within  narrow  limits,  but  not  so 
as  to  lose  or  obscure  the  law,  decided  or  settled  in  the Ji.  Next,  on 
proper  occasions,  by  remarks,  notes,  and  comments,  to  examine  and 
explain  a  few  obscure  points  of  law,  and  sometimes  to  show  the 
law  is  not,  as  it  has  been  in  some  decisions  stated  to  be.  The  work 
ia  calculated  to  consist  of  eight  royal  octavo  volumes,  of  about  700  pa- 
gea  each,  to  be  purely  American,  and  among  other  things  to  supply  the 
place  generally  of  the  English  abridgments  and  digests,  now  read,  es- 
pecially by  students,  very  disadvantageously,  because  in  many  respects 
inapplicable  to  our  practice.  As  every  lawyer  of  experience  must  have 
found  a  cmnmon  life  too  short  to  be  well  read  in  the  immense  mass  of 
law  and  equity.  Federal,  State,  and  Territorial,  really  applicable  to  oar 
affiiirsy  it  must  be,  in  some  degree,  a  waste  of  time,  especially  for  stu- 
dents and  some  others,  to  spend  a  laige  part  of  thdr  time  in  reading 
English  law  as  to  titles,  forest,  game  prerogatives*  ancient  demesne^  ad- 
vowsons,  boroughs,  English  copy-hold  estates,  many  parts  of  feudal 
tenures,  most  kinds  of  English  courts  and  customs,  modes  of  punish- 
ments and  forfeitures,  as  to  English  religion,  privileges,  revenue^  stamps, 
modes  of  conveying  and  assuring  property,  and  a  vast  many  other  mat- 
ters peculiar  to  England.  In  fact,  near  half  the  English  and  Irish  law 
we  buy,  at  a  heavy  expense,  and  read  often  to  the  exclusion  of  reading 
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oor  •!»  lawsy  so  uMfiil*  is  as  inapfdicable  to  oar  coDcerns  as  the  laws 
of  Germaiiy  or  Spain ;  and  more  so  than  the  civil  code  of  France,  since 
it  is  adopted*  in  substance,  by  Louisiana,  one  of  our  States. 

Haf  ing  said  thus  much  as  to  the  origin  and  design  of  the  work,  next 
it  is  proper,  in  a  few  pages,  to  give  an  exposition  of  it ;  and  one  made 
sometime  unce  is  preferred,  because  gentlemen,  eminent  in  the  profes* 
fion,  after  examining  the  plan,  and  a  laqge  part  of  the  work,  thought  it 
was  correct. 

THE   PLAN  AND    OBJECTS. 

1.  Though  the  work  is  large  and  expensive,  it  is  not  larger  than  the 
state  of  our  laws  requires ;  and  including  in  it  only  such  moral  and  po- 
litical principles  as  are  essential  in  a  proper  law  work  in  this  country. 
Though  it  has  not  been  practicable  to  include  in  it  /oca/  8iate  law,  on  a 
aige  scale,  except  as  to  two  States,  yet  there  is  included  in  it  enough 
of  such  State  law,  to  shew  that  the  several  iState  courts  proceed  on  the 
same  gmieral  authorities  in  deciding  general  questions,  whether  feder« 
al,  at  common  law,  or  in  equity,  or  even  in  applying  authorities  in  the 
construction  of  state  statutes,  and  especially  of  devises,  conveyances, 
&&,  made  under  thenu 

2«  It  is,  exclusively,  calculated  to  be  useful  to  American  lawyers, 
especially  to  students,  and  those  of  the  profession  who  cannot  possess 
many  law  books. 

S.  The  olgect  is,  to  make  our  American  charters  and  constitutions, 
statutes  and  adjudged  cases,  the  ground  ufork,  on  each  subject :  and 
therewith  to  incorporate  that  portion  of  the  English  law  recognized  in 
the  United  States,  beginning  with  magna  charta,  and  the  first  charters 
and  statutes  in  our  Colonies.  The  groundwork  has  been  thus  viewed, 
because  it  is  obvious  that  when  constitutions  and  laws  made  in  our 
country  are  not  consistent  with  Elnglish  law  adopted  here  in  practice, 
the  former  must  prevail  and  the  latter  yield.  In  English  law,  adopted 
here,  have  been  included  and  considered  such  English  principles  as 
have  had  an  influence  in  our  system. 

4.  Fully  to  examine  such  of  our  laws  as  are  binding  on  all  parts  of 
the  Union ;  to  cite  some,  the  roost  important,  verbatim  ;  and  to  abridge 
the  others  as  far  as  practicable,  keeping  the  work  within  reasonable 
bounds. 

5.  To  examine  the  charters,  constitutions,  and  statutes  of  the  several 
Colonies  and  States,  of  a  public  nature,  and  the  judicial  decisions 
made  in  the  highest  courts  in  them,  and  published,  so  far  as  to  acquire 
correct  ideas  of  such  State  law :  but  so  voluminous  is  it,  and  so  much 
of  it  merely  local,  in  small  portions  of  the  nation,  that  it  has  been  deem* 
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ed  not  practicable,  or  usefa),  to  inclade  1ai]ge  portions  of  it  in  thia  work* 
except  in  regard  to  a  few  of  the  States ;  and  it  lias  been  considered 
that  the  Judges  and  Lawjers  of  any  State  best  understand  its  local 
laws;  and  it  will  be  found  that  the  courts  in  one  State  have  not  often 
noticed  the  laws  and  decisions  in  other  States. 

6*  This  being  the  case  in  regard  to  State  law,  it  was  found  best  to 
select  the  State  law  of  some  one  State,  to  be  included  much  at  large 
in  tliis  work.    Accordingly  the  laws  of  Massachusetts,  in  substance  in- 
cluding Mainey  have  been  selected  for  the  purpose,  and  for  the  follow- 
ing reasons :— 1st,  These  laws  are^  in  fact,  the  laws  of  two  lai^  States. 
2d,  With  these  the  author  has  long  been  well  acquainted.    Sd.  As  the 
other  New-England  States  were«  at  first,  peopled  from  Massachusetts, 
her  laws  were  the  root  of  theirs.     4th,  Her  laws,  as  to  the  riglits  of 
pnwms,  property,  &c.  were  made  the  root,  or  germ,  of  nearly  all  our 
territorial  law  east  of  the  Mississippi,  by  being  made  the  material  parts 
of  the  ordinance  of  Congress  passed  July  IS,  1787,  for  the  government 
of  the  United  States'  territories  northwest  of  the  CHiio,  and  from  time 
to  time  extended  to  their  other  territories,  as  will  appear  on  examining 
the  ordinance  itself.    5th,  Much  the  largest  part  of  the  judicial  decis- 
ions made  in  Massachusetts  (and  Maine)  have  been  made  on  those  prin* 
ciples  of  law  which  are  common  to  all  the  States,  except  Louisiana* 
6^,  Many  of  the -statutes  of  Massachusetts  having  been  copied,  or 
formed  in  substance,  from  English  statutes ;   and  many  others  of  our 
Colonies  and  States  having  done  the  same,  her  statutes,  in  these  res* 
pects,  are  substantially  theirs :    for  instance,  Massachusetts,  Virginia, 
&c.  nearly  copied  their  statutes  of  limitations  from  the  statutes  of  lira- 
itationa  of  the  S2d  Henry  viii.  ch.  2.  and  hence,  so  far,  the  statutes  of 
one  are  those  of  all.    However,  there  is  embraced  in  this  work  much 
of  the  local  law  of  the  otlier  States  in  the  Union,  in  different  ways,  es- 
pecially of  New  York,  Virginia,  and  Kentucky.   The  State  of  Louisia- 
na having,  by  statute,  adopted  the  new  French  civil  code^  wkh  some 
variations,  and  made  it,  of  course,  a  part  of  our  American  system,  many 
parts  of  this  code  have  been  taken  into  this  work.     In  fact,  on  a  care- 
ful examination,  it  will  be  found  that  more  than  four  fifths  of  the  de- 
cisions made  in  Massachusetts,  New  York,  and  Virginia,  stated  in  this 
work,  have  been  made  on  principles  and  authorities  common  to  twenty- 
three  States,  and  so  practised  on  in  all.    I'hough  in  the  statutes  of  the 
several  States  there  is  a  sameness  in  principle,  yet  there  is  a*  vast  va- 
riety in  words  and  detail,  when  not  formed  from  one  source,  as  above ; 
but  not  a  tenth  pa^  of  the  Jaw  in  a  State  is  found  in  its  statute  book»; 
owing  to  this  variety,  the  statutes  of  each  State  must  be  used  some- 
what at  large,  in  order  to  practise  on  then  safely. 
7,  There  are  also  included  several  hundred  cases,  State  and  Federal 
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reported  in  maniiscripts  before  1804,  and  rather  more  fnllj,  as  probably 
thej  will  never  be  found  in  anj  other  work ;  these  are  selections  from 
decisions  madeySome  before  1775,  and  others  after  that  period  to  1804 ; 
in  a  large  part  of  which  cases  the  author  was  counsel,  hence  was  in  a 
situation  correctly  to  understand  them*  It  has  been  a  part  of  the  plan, 
in  considering  each  sui^ect  of  importance,  first  to  give  a  general  view 
of  it,  under  the  terms,  geiMTol  prindpUsj  illustrated,  usually,  by  rules 
and  cases ;  then  to  enter  on  particulars  on  the  same  subject ;  believing 
that  in  this  way  the  parts  of  a  subject  are  best  understood,  and  their 
analogies  perceived,  especially  by  students.  Having  treated  a  sub- 
ject, or  an  important  case,  in  its  parts,  it  has  been  found  useful,  if  not 
necessary,  to  make,  in  some  cases,  some  remarks,  comments,  or  notes, 
to  explain,  not  only  for  the  benefit  of  those  who  most  need  explanation, 
but  to  caution  against  admitting  judicial  decisions  as  authorities,  where 
the  remote  principle^  on  which  they  are  made,  is  not  admitted* 

8.  It  has  been  another  object,  to  treat  a  party's  right  and  remedy  in 
connexion ;  as,  in  the  same  chapter,  or  article,  in  numerous  cases,  and 
wherever  his  right  and  title  to  property,  to  things  in  action,  to  damages 
or  redress,  are  investigated  by  his  counsel  with  an  immediate  view  to 
the  suit  or  remedy.  Hence  much  of  the  law  relating  to  such  rights 
and  titles  is  found  under  the  proper  action ;  as^  account,  assumpsit, 
case,  covenant,  debt,  ejectment,  &c. ;  and  when  such  titles  and  rights 
have  been  of  a  nature  to  come  under  one  or  another  kind  of  action,  the 
prevailing  fitness  has  been  most  regarded.  The  reasons  for  adopting 
this  course  being  many,  they  can  be  seen  but  by  the  work  itself. 

9.  Original  authorities  have  always  been  preferred,  principally  relied 
on  and  resorted  to.  Digests  and  abridgments  have  been  relied  on  only 
when  found  correct,  or  when  deemed  to  be  so,  by  reason  of  their  agree- 
ment with  known  and  settled  taw  in  other  cases ;  but  Cruise,  Comyns, 
Bacon^and  other  digests  and  abridgments,  have  been  extensively  cited, 
or  referred  to  in  the  margin,  &c.  as  directing  to  manj  good  authori- 
ties, and  as  corroborative.  Not  much  reliance  has  been  had  on  nisi 
priui  cases ;  nor  much  on  divided  opinions. 

10  It  has  been  a  rule,  to  abridge,  considerably  at  length,  certain  lead- 
ing cases;  as  Gelston  and  Hoy  t,Bent  and  Baker,  Freeman  and  Pasley,  Li- 
ter and  Green,  &c.  because  it  has  been  considered  that  it  is  of  vast  impor- 
tance that  such  cases  be  correctly  understood :— to  be  so,  the  facts,  the 
points,  and  decisions  must  be  correctly  stated :  other  cases  will  appear  to 
be  so  stated,  when  not  so  in  fact,  because  it  has  been  a  rule  not  to  divide 
a  case  so  often  as.  is  usually  done  :~instance,  Gelston  and  Hoyt;  this 
case  is  best  understood  when  the  twenty  or  more  material  points  decid- 
ed in  it  are  examined  together ;  not  when,  by  an  abridger,  scattered  un- 
.der  twenty  or  more  different  heads. 
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11.  It  has  been  another  object,  to  form  a  general  abridgment  and  di- 
gest of  American  law,  calculated  to  afford  a  general  knowledge  of  it; 
and  to  lead  to  a  more  diligent  study  of  it :  hence  the  parts  of  it  are  ar- 
ranged to  be  studied  critically,  in  connexion  with  the  authorities  re- 
ferred to,  as  each  one  maj  have  time  and  abilities,  and  most  occasion 
for  one  division  after  another ;  and  so  to  form  it  to  receive  additions, 
without  materially  disturbing  the  order  of  it.  For  to  make  such  a 
work  permanently  useful,  law  must  be  added  as  it  shall  come  into  ex- 
istence, and  the  plan  be  so  forme<l  as  conveniently  to  receive  it  And 
it  is  proper  that  such  a  work  have  in  it,  a  material  portion  of  American 
law  on  every  subject,  on  which  questions  in  law  or  equity  may  arise. 

12.  It  maybe  understood,  that  as  Massachusetts  statutes,  htate  and 
Colonial,  and  judicial  decisions,  occupy  their  several  places  in  different 
parts  of  the  work*  in  relation  to  Federal  law,  a  lawyer  in  any  other  State 
may,  if  he  choose,  substitute  the  statutes  and  such  decisions  of  his  own 
State,  in  the  stead  and  places  of  those  of  Massachusetts,  when  he  shall 
4ise  this  work.  By  Federal  law  is  meant  the  Federal  constitutions,  acts 
of  the  Federal  legislature  and  of  the  Federal  executive,  and  judicial  de- 
cisions thereon  ;  and,  in  a  broader  sense,  is  meant  by  Federal  law,  any 

law  that  pervades  the  whole  Federal  territory,  whetiier  of  English  or 
American  origin. 

THE   PARTS    OF  THE    WORX,    HOW  ARHANOED,  &C. 

Herein  the  main  object  has  been  to  avoid  two  evils  in  the  entire  al- 
phabetieal  order— 1st,  The  bringing  ttigether  to  be  read,  perhaps  in  the 
same  hour,  matters  totally  disconnected— 2d,  The  entangling  tlie  stu- 
dent m  his  outset,  in  some  of  the  most  abstruse  parts  of  the  law.  Some 
parts  of  the  law  are  connected,  either  by  original  principle,  or  by  fal- 
ling under  the  same  kind  of  action  or  remedy,  so  that  they  are  connect- 
ed enough  to  make  it  some  object  to  read,  and  especially  to  study  them 
in  connexion,  and  as  forming  a  division,  or  branch,  of  the  law  of  the 
land. 

In  the  arrangement,  it  was  thought  best  not  to  make  fewer  divisions 
than  28 ;  as  in  these,  matters  fall  into  one  division,  connected  only  by 
a  general  principle,  as  resting  on  some  one  kind  of  contract,  or  growing 
out  of  some  one  species  of  torts,  or  connected  only  by  falling  under 
some  sort  of  remedy  or  suit ;  as  the  action  of  assumpsit  or  debt ;— <ir 
sometimes  connected  by  both  the  principle  and  remedy,  as  the  fifth  di- 
vision, assunipsit.  Sometimes  the  alphabetical  order  does  well  enough, 
as  in  the  order  of  personal  actions,  as  account,  assumpnit,  case,  cove- 
nant, debt,  detinue,  replevin,  and  trespass.  Mo  doubt  some  would  pre* 
fer  more  divisions,  as  in  that  of  debt,  and  make  four  of  it,  as  the  grounds 
of  it  would  direct ;   but  others  may  think  it  connexion  enough,  if  the 
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matters  of  the  division  be  connected  bj  falling  under  one  kind  of  ac- 
tion or  remedy ;  or  bj  resting  on  some  one  ground ;  or  connected  bj 
established  practice,  and  the  best  authors^  as  general  pleadings  are ;  or 
if  conveniently  studied  together. 

ANALYSIS  OF  THE  TABLE  OF  CONTENTS. 

In  this  is  seen,  in  detail*  the  arrangement  of  the  several  parts  of  the 
work,  divided  into  228  chapters,  the  first  words  in  each  expressing  the 
subject  matter  of  it.  The  chapters  are  generally  divided  each  into 
articles,  and  the  first  words  in  each  article  express  the  subject  of  it ; 
and  usually  each  article  into  sections,  and  often  the  first  words  in  the 
section  express  the  subject  of  it.  So  that  the  matter  of  each  may  be 
readily  seen.  The  £28  chapters  contain  1707  articles,  and  these  about 
20,000  sections. 

As  to  forms  in  pleading,  a  few  select  ones  will  be  found  in  this  work» 
and  many  useful  ones  referred  to,  especially  in  notes  of  reference  at  the 
close  of  various  chapters,  many  from  Wentworth^s  Complete  System  of 
Pleadings  (in  ten  volumes)  as  it  refers  to  near  all  the  English  forms, 
ancient  and  modern. 

1st  Division.^-^This  embraces  contracts  generally,  and  the  origin, 
considerations  and  principles  of  them,  in  chapter  1st,  considered  at 
large  in  those  parts  of  the  work  in  which  various  rights  and  remedies 
rest  on  contracts. 

Qd  Division,  Ch.  2.^-Various  Remedies  by  the  acts  of  the  parties^ 
largely  considered  on  principle,  or  in  detail,  under  the  usual  heads. 

Sot  Division,  Ch.  3,  4,  5,  6,  7. — Embracing  the  general  grounds  and 
principles  of  actions  in  various  forms,  pursued  and  explained  in  detail 
in  subsequent  chapters  whenever  necessary  or  proper. 

4^  Divisions  includes  the  action  of  Account,  and  contracts  on 
which  it  lies,  in  chapter  8,  as  fully  considered  as  is  proper  in  a  general 
abridgment  and  digest. 

5th  Divisiont  embraces  Assumpsit,  and  the  various  contracts  on 
which  the  action  is  founded,  in  chapters  9  to  o7.  This  very  large 
division  of  the  law  embraces  49  distinct  grounds  of  action ;  that  i^ 
simple  contracts,  applied  to  so  many  purposes.  It  has  been  found  con- 
venient, and  no  violation  of  principle,  to  consider  them,  generally,  in 
alphabetical  order.  Though  the  contracts  in  this  division  are  many 
and  made  to  many  purposes,  and  the  actions  thereon  are  numerous* 
they  all  rest  on  the  same  principles ;  the  general  issue,  and  principles 
of  declaring,  are  the  same  in  all ;  and  usually  a  great  part  of  a  young 
.lawyer's  business  belongs  to  this  division. 
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&h  Divistoru — ^This  inclades  all  those  Torts,  which  are  the  groaiids 
of  the  action  on  the  case  on  torts,  in  chapters  58  to  79*  After  consid- 
ering the  nature  of  these  torts,  and  the  foundation  of  this  action  on  the 
case,  generally,  in  chapters  58  and  59,  the  several  subjects  are  conve- 
niently treated  alphabetically ;  collecting  generally  the  law  on  such 
subjects. 

7th  Division, — This  includes  Evidence,  in  chapters  80  to  100 ;  also 
Demurrers  to  Evidence,  and  Bills  of  Exceptions.  Each  chapter  con- 
tains its  proper  branch  of  evidence,  illustrated  by  cases  considered  as 
largely  as  is  consistent  with  the  nature  of  the  work.  After  treating 
evidence  on  general  principles,  explained  by  cases,  and  somewhat  at 
large  in  chapter  80,  the  branches  of  evidence,  as  in  relation  to  bookSf 
copies  confessions,  character,  damages,  deeds,  depositions,  affida- 
vits, hand -writing,  hearsay,  &c.  &c.  are  considered  conveniently 
enough  in  the  above  order. 

Bth  Dtviston.-— This  embraces  Covenants,  and  Actions  on  them,  in 
their  numerous  branches,  as  to  personal  and  real  property,  in  chapters 
101  to  124 ;  including  therein  conveyances,  in  the  same  deeds  cove- 
nants are ;  as  the  same  deed  conveys  property,  and  usually  by  cove- 
nants in  it  assures  the  property.  This  division  also  embraces  Seizin 
and  Disseizin,  so  essential  to  be  attended  to  in  conveyances,  and  so 
materially  affecting  them ;  also  Vouchers  on  Covenants,  and  Pleadings 
peculiar  to  Covenants  and  Vouchers. 

9th  JHinsion^  is,  as  to  the  various  kinds  of  Estates  and  Titles  to 
them,  in  all  their  usual  branches,  in  chapters  125  to  1S6,  largely  con- 
sidered, on  general  and  common  law  principles,  here  recognized,  and 
American  statute  law,  more  especially  that  of  Massachusetts  and 
Maine. 

10th  Dit^ion^— This  embraces  Writs  of  Error  and  certiorari^  in 
chapters  13r  and  138.  These  go  together,  and  make  one  division ;  but 
quite  distinct  from  every  other  division,  their  place  in  the  arrangement 
is  indifferent,  as  they  relate  to  almost  all  kinds  of  actions  &c. 

llth  Division. — This  includes  the  Grounds  of  Debt  and  Detinue,  and 
the  Actions  of  Debt  and  Detinue  thereon,  whether  contracts,  judg- 
ments, penal  statutes,  recognizances,  &c,  and  pleadings  peculiar  thereto. 
Though  debt  is  founded  on  all  these  grounds,  yet  it  is  mainly  on  penal 
laws,  and  on  acts  done  in  court  &c.  and  before  magistrates — largely 
treated  in  chapters  139  to  ITO.  The  grounds  of  this  action  are  more 
various  than  those  of  any  other ;  being  1st,  penal  laws,  governed  how- 
ever, as  to  these,  on  the  same  principles :  2d.  Contracts  sealed,  all  as 
to  these  on  the  same  principles :  Sd.  Judgments,  uniform  as  a  ground 
of  action:  4th.  Such  acts  by  a  person,  who  acknowledges  himself 
bound  &c.    Having  in  chapter  139  considered  contracts  somewhat  at 
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hrgd  in  relatkm  to  the  action  of  debt,  the  several  branches  follow  in  the 
above  order,  as  debt  on  annuity,  contracts,  arbitration  bonds,  awards,  &c. 

12^  I>ivision.— This  includes  the  Action  of  Replevin,  and  Trespass 
vi  ei  armis;  the  various  grounds  of  and  pleadings  in  them ;  in  cliap- 
tersiri,ir2»andl7d. 

IStfc  JMvinon.-— This  embraces  General  Pleadings,  in  their  several 
branches,  suited  to  our  American  practice,  and  Amendments  in  plead- 
ings, in  chapters  174  to  185,  including  trials  and  new  trials,  and  the 
various  matters  and  laws  thereto  appertaining,  according  to  the  usual 
arrangements.  Also  stating  what  pleas  are  proper  in  each  kind  of 
action,  briefly  in  personal,  at  laige  in  ejectments  and  land  actions,  ex- 
cept some  critical  examination  in  regard  to  writs  of  rights  to  be  found  in 
division  28 

14M  JWrmoii.— This  is  as  to  Pleadings  in  certain  cases,  and  the 
grounds  and  principles  thereof;  as  in  aadUa  gtUBvela,  mandamus,  frroce- 
dendOf  several  kinds  of  prohihUiona,  quo  warranto,  informations,  &c.  in 
chapter  186. 

ISih  jWptsum.*— This  includes  the  Principles  on  which  the  courts  of 
the  United  States,  and  those  of  Massachusetts,  and  in  substance,  Maine, 
proceed,  and  on  which  instituted ;  and  their  powers  and  duties  gener- 
ally, from  their  earliest  establishment  to  1821 ;  sundry  General  Prin- 
ciples, and  many  Maxims  of  Law,  binding  on  all  courts;  in  chapter 
187.  As  to  this  subject,  it  has  been  found  that  but  little  can  be  written 
to  any  good  purpose,  while  the  American  courts  are  so  often  new- 
modelled. 

I6l^  IKvisioit. — In  this  are  considered  Appeals,  in  chapter  188; 
Writs  of  Review,  in  chapter  189;  Writs  of  Scire  Facias,  in  chapter 
190;  Partitions,  in  chapter  191 ;  and  Trustee  actions,  in  chapter  192; 
and  the  pleadings  in  each,  the  grounds  thereof,  the  laws  and  matters  as 
to  each. 

17^  DMsion,  includes,  in  chapter  193,  a  Synopsis,  or  summary 
view  of  Pleadings  in  the  courts  of  law  and  equity,  in  Civil  and  Crimi- 
nal Cases,  in  45  articles.  This  is  placed  between  pleadings  at  large  in 
ciril  and  criminal  cases ;  perhaps  many  would  place  it  before  either. 
The  real  olject  of  it  is,  to  afford  the  student,  in  some  stage  df  his  duties, 
^  correct  view  in  a  few  pages  of  the  parts  and  first  principles  of  a  com- 
plete system  of  pleadings,  and  to  aid  him  in  avoiding  the  confusion  in 
his  mind,  which  an  immense  number  of  pleas,  and  parts  of  pleadings, 
naturally  produce,  when  seen  but  at  large,  and  scattered  as  they  are»  in 
many  laige  volumes. 

l%th  Hivtsum.'— Contains,  in  chapter  194,  sundry  matters  in  Practice 
in  varione  parts  of  judicial  proceedings.    This  head  is  of  modem  date ; 
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it  was  never  made  a  distinct  branch,  or  title>  in  Bacon  oir  Comyns,  or 
any  old  book  bj  this  name. 

\9th  Division,  takes  into  view  Costs,  the  grounds  of  tliem,  and 
the  most  material  laws  on  the  subject,  in  chapter  193. 

20th  Diinsvm,  includes  a  view  of  Statutes  generally,  American 
and  English  here  adopted  ;  their  general  principles  and  construction, 
and  exceptions  in  them ;  the  effects  of  repeals,  &c.  in  chapter  196. 

£15^  Divviion,  embraces  Crimes  and  Punishments,  in  their  usual 
order,  and  the  laws  and  pleadings  as  to  them,  in  chapters  197  to  2^1,  not 
materially  varying  from  Blackstone's  arrangement ;  except  the  author 
first  considers  criminal  law,  crimes  and  punishments  on  general  princi* 
pies,  found  in  later  good  authors,  and  in  American  statutes — ^has  made 
malice  a  distinct  article,  principals  and  accessaries  another  in  chapter 
197 — considered  together,  in  chapter  198,  in  1£  articles,  all  the  crimes, 
&c.  against  religion  and  morality  in  our  country ;  crimes  against  the 
state,  and  the  punishment  &c«  by  our  laws,  in  11  articles,  chapter  199, 
and  in  7  articles,  chapter  200,  in  which  felony  is  made  a  distinct  arti- 
cle ; — other  crimes  against  the  public,  mostly  misdemeanors,  as  against 
the  public  justice,  t)ie  public  peace,  the  public  trade,  and  public  police, 
are  considered  first,  generally,  then  in  detail,  in  alphabetical  order,  in 
100  articles  in  chapters  £01  to  £11  on  our  laws  ; — then  crimes  against 
individuals,  in  50  articles  in  chapters  ?1£  to  £17;— indictments,  in 
chapter  £18; — informations,  chapter  £19;— process  and  commitment, 
££0;  and  pleadings  in  criminal  cases  £21— all  on  our  laws,  and  at 
large. 

22d  i>(vtston.F— Includes,  in  chapter  ££,  Impeachments. 

2Sd  2ltrision.-*Statute  Titles  in  most  of  the  States,  in  chapter  ££3. 

24th  Division. — Cases  of  Seizures,  under  revenue  and  other  laws, 
and  pleadings  in  them,  in  chapter  £24. 

25th  Division. — Federal  principles  and  cases  in  Equity,  in  chapter 
£25. 

2Gth  Division. — Pleadings  in  Equity,  English  and  American,  gener- 
ally, in  chapter  ££6* 

27th  Hii^isfon.— Captures,  in  chapter  ££7. 

2^ih  Division. — Writs  of  Hight  examined,  in  chapter  ££8« 

In  each  division,  generally,  all  the  rights  of  persons  and  of  things 
have  been  examined  with  an  eye  to  the  action  or  remedy,  in  each  case 
the  most  proper  to  enforce  or  establish  the  right  or  title.  It  is  the 
remedy  made  efiectnal,  which  enforces  the  riglit  and  makes  it  valuable* 
that  claims  the  lawyer's  attention. 

To  the  work  are  added  a  Table  of  Contents;  and  a  copious,  expres- 
sive  Index ;  also  a  table  of  Cases,  some  of  the  most  material,  alphabet- 
ing  pit's,  names  &c  with  sufficient  minuteness,  and  distinguishing 
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American  from  English  cases  by  printing  the  American  in  italics.  Rea- 
dily to  supply  the  place  of  an  alphabetical  arrangement  a  short  index 
of  six  pages  is  printed  in  the  first  volume. 

As  to  causes  belonging  to  divisions  SS,  23,  24»  25  and  27,  only  emi- 
nent counsel  are  usually  engaged  in  them,  and  they  not  often.  The 
same  remark  applies  in  a  good  degree  to  divisions  S^6  and  28.  These 
seven  divisions  are  last  in  the  arrangement.  Though  important  parts  of 
American  law,  the  subjects  are  but  little  noticed  by  Bacon,  and  most 
other  abridgments. 

7%e  alphabetical  order  en^tre.— -Several  reasons  have  been  stated 
already  for  not  adopting  ii— a  few  may  be  added :    1st   It  does  not 
consist  with  the  nature  and  principles  of  our  respective  actions,  or  the 
forms  of  pleadings  in  them  generally :   2d.   it  leads  the  student,  in 
many  cases,  to  read  law  first,  which  in  its  nature  is  last:   Sd.  It  an- 
swers no  one  purpose,  but  that  of  an  index  in  a  small  degree ;  for  in  the 
usual  form  the  alphabetical  titles  are  too  few  to  be  of  much  use ;  hence, 
io  Comyns'  Digest  in  this  order  it  was  found  necessary  to  add  an  index 
of  200  pages ;  the  same  to  Bacon's  Abridgment ;  after  trying  a  very 
short  index  a  copious  one  was,  from  experience,  added :   4th.  Of  late 
the  best  legal  instructors  pay  no  regard  to  it,  in  directing  the  course  of 
legal  studies :  5th.  Any  index  to  be  useful,  must  be  copious,  and  gen- 
erally express  concisely  the  sense  of  the  clause,  matter,  &c.  referred  to. 
From  the  commencement  of  this  undertaking,  the  first  object  has 
been  to  have  in  it  none  but  sound  law ;  to  this  purpose  invariably,  the 
endeavour  has  been  to  rely  on  the  best  principles  and  authorities.  Often 
English  decisions  do  not  appear  to  be  repugnant  to  ours,  because  the  re- 
mote principle  that  makes  them  so,  is  not  observed.    For  instance,  there 
is  a  feudal  principle  in  England,  which  requires  that  a  man  must  be 
actually  seized  of  lands,  as  well  as  be  the  owner  of  them,  to  cause 
them  to  descend  to  his  heir,  and  many  English  decisions  rest  solely 
on  this  principle,  though  at  first  view  this    may  not  be  perceived. 
We  are  misled,  if  we  adopt  such  decisions  in  those  States,  in  which 
there  is  no  such  principle.    The  maxim,  seisinafacit  stipitem,  is  an  un- 
yielding one  in  the  English  law^  which  has  no  place  in  ours ;  our  lands 
descend  to  the  heirs  of  him,  who  owned  them  at  his  death,  and  not 
devised,  seized  or  not.    Ownership  here  directs  the  descent  of  property 
in  lands  in  fee,  but  in  England,  seizin.    So  lawyers  in  one  State  may  be 
inadvertently  misled  by  decisions  in  another,  made  on  a  remote  princi- 
ple or  rule  of  law  understood,  but  not  mentioned  in  the  decisions.    For 
instance,  in  Connecticut  it  is  a  rule,  **  where  a  right  of  possession  is 
lost,  all  title  and  ownership  is  lost.^'    We  have  no  such  principle  or 
rule  in  Massachusetts,  at  least  as  to  estates  of  freehold  and  of  inheri- 
tance*   Such  considerations  require  research  and  caution. 
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The  author  once  thought,  as  he  finds  some  now  thinki  that  in  a  work 
of  the  abridged  and  digest  sort,  of  5  or  6000  large  pages,  a  great  propor- 
tion of  the  local  law  and  equity  of  everj  Statein  the  Union,  of  English 
ancient  law,  and  the  Civil  and  other  foreign  laws,  might  be  included ;  but 
experience  and  reflection  are  quite  otherwise,  and  evince  that  these 
can  occupy  but  a  small  space  in  a  very  large  work,  unless  local,  M, 
and  foreign  laws  be  made  to  exclude  laws  of  general  use  and  applica- 
tion. When  we  consider  that  the  mere  indexes  onlj  of  the  statutes, 
forms,  and  decisions,  published  in  our  twentj-four  States,  fiU  abov« 
8,000  pages,  a  lawyer  can  have  reflected  but  little,  who  shall  believe  he 
can  publish  them  to  any  valuable  purpose  in  one  half,  or  one  third  of 
that  number  of  pages.  The  State  law,  published  forty  years  ago,  did 
not  fill  a  tenth  part  so  many  pages  as  State  law  now  published  fills* 
And  if  our  law  books  in  the  English  language  only,  now  increase  fifty 
▼olumes  a  year,  what  will  they  come  to  in  fifty  years  more  P  If  the 
revision  of  the  Roman  or  French  laws,  in  each  case  of  a  single  sove- 
reignty only,  was  such  a  vast  undertaking,  what  must  be  the  revision  of 
our  laws  in  some  future  period  ?  The  laws  of  twenty  five  sovereignties* 
besides  an  immense  mass  of  imported  laws,  all  increasing. 

The  work  has  necessarily  been  many  years  in  hand,  even  since  its 
outlines  were  adopted  in  1801,  there  has  been  an  immense  and  unex- 
pected increase  of  American  law  since  that  time.  Since  that  period 
some  entire  branches  have  come  into  existence ;  numerous  statutes  have 
been  enacted,  and  near  all  the  decisions  published  in  the  American 
reports,  and  a  vast  number  of  English  decisions  in  law  and  equity  have 
been  imported  and  used.  It  has  been  impossible  to  foresee  from  time- 
to  time  the  effects  these  new  and  numerous  acts  and  decisions  would 
have  on  the  arrangements)  how  they  would  overload  some  parts,  and 
give  to  others  an  ill  shape.  And  it  is  also  almost  impossible  tor  any 
man  to  keep  pace  with  the  increase  and  changes  of  American  law.  In 
the  arrangement,  chapters,  articles,  and  sections,  have  been  referred  to 
and  relied  on  in  preference  to  pages.  There  are  two  obvious  objections 
in  referring  only  to  pages ;  one,  the  paging  is  often  varied,  the  other, 
the  reference  is  not  minute  or  particular  enough.  Also  on  the  plan  of 
chapters,  articles,  &c.  the  index,  table  of  contents,  and  of  cases  are 
conveniently  formed  and  used,  as  the  work  is  in  progress,  and  addi* 
tions  are  with  facility  admitted.  This  plan  is  well  preserved  even  where 
volume  and  page  are  added  in  the  references. 

The  evil  to  be  feared  in  our  country  is,  that  so  many  sovereign  legis- 
latures, and  so  many  Supreme  courts,  will  produce  too  much  law,  and  in 
too  great  a  variety ;  so  much  anil  so  various,  that  any  general  revision 
will  become  impracticable,  it  may  be  observed  that  a  complete  sys- 
tem of  law  and  equity,  best  calculated  to  preserve  the  power  of  the 
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magistnite  and  the  rights  of  the  people,  is  the  last  thing  men  attain  to 
in  society.    Peter  the  Great  soon  understood  every  thing  in  the  ciYiliz- 
ed  parts  of  Europe,  but  the  laws ;  and  because  he  could  uot  understand 
them,  he  never  ceased  to  prefer  the  despotism  of  Turkey,  «*  where  the 
judges '  are  not  restrained  by  any  methods,  forms,  or  laws*''     An- 
cient Greece,  though  eminent  in  other  sciences,  never  had  such  a  sys- 
tem.   The  reason  is  seen  in  the  almost  infinite  variety,  extent,  and 
combination  of  ideas,  founded  in  nature,  experience,  and  cultivated  mo- 
rality, BO  essential  in  forming  and  completing  such  a  system.    It  is  ve* 
Tj  clear  that  a  great  republic,  in  which  there  is  room  for  talents ;  in 
i^hich  thoughts  and  actions  are  not  restrained  by  religious  or  political 
despotism  ;  in  which  education  is  encouraged,  and  moral  character  is 
esteemed  ;  in  which  the  law  rules,  and  not  the  sword ;  in  which  each 
ene  asserts  his  rights  by  law,  and  not  by  force  ;  and  in  which  there  is 
representation,  jury-tnal,  and  a  free  press,  is  the  natural  field  of 
law  and  equity :  but  to  produce  these  in  perfection,  there  must  be  a  nor 
tuma/  character.    The  rules  of  law  and  equity,  in  important  matters, 
must  be  uniform,  and  pervade  the  whole  nation ;  for  if  there  be  a  code 
for  each  inconsiderable  part,  laws,  and  so  law  books,  must  necessarily 
be  BO  extremely  multiplied  in  the  numerous  parts,  making  and  execut- 
ing laws  independently  of  each  other,  that  soon,  but  few,  even  of  the 
lawyers,  can  know  what  the  law  is,  except  in  his  own  limited  part,  and 
not  even  there,  if  judges  allow  an  inundation  of  law  books,  of  every 
Und,  to  be  used  in  hearing  and  deciding  causes.    A  serious  evil  we  are 
fast  running  into,  in  most  of  our  States.    This  inundation  of  books, 
made  in  different  States  and  nations,  will  increase,  until  we  can 
shake  off  more  of  our  local  notions.     Our  true  course  is  plain,  that 
is,  by  degrees,  to  make  our  laws  more  uniform  and  national,  especially 
virhere  there  is  nothing  to  make  them  otherwise,  but  local  feelings  and 
prejudices.    We  have  in  the  common  and  federal  law,  the  materials  of 
national  uniformity  in  numerous  cases.    We  have  a  national  judiciary 
promoting  this  uniformity ;  and  we  have  lawyers,  learned,  industrious, 
and  able,  to  second  this  judiciary.    We  only  want  a  general  efficient 
plan,  supported  with  zeal,  energy,  and  national  feelings. 

It  has  been  truly  said,  that  law,  well  calculated  to  preserve  liberty 
and  4>rder,  though  to  be  produced  with  difficulty,  **  is  ^  hardy  plant,'' 
and  whenever  it  has  once  taken  root,  **  will  scarcely  ever  perish  through 
the  Ul  culture  of  men,  or  the  rigour  of  the  seasons,*'  **  as  every  mortal" 
has  an  **  interest  in  its  preservation.''  History  and  experience  prove, 
that  good  laws,  and  an  accurate  l^al  style  once  established  in  a  nation, 
preserve  their  character  long  after  every  thing  else  corrupts  and  decays. 
Local  feelings  and  prejudices,  are  not  the  only  evils  we  experience; 
there  is  another :  rapid  changes  in  the  laws.    In  Massachusetts  alone, 
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since  the  American  revolution,  there  have  been  three  criminal  codes  ia 
force,  as  to  all  the  most  considerable  crimes  and  offences. 

Some,  perhaps,  will  expect  to  find  in  this  work,  more  than  there  is  of 
our  political  system)  and  less  of  ancient  law.  it  has  been  an  otject  in- 
variabljs  to  state  our  political  principles,  as  far  as  thej  concern  in  any 
considerable  degree,  our  courts  of  law  and  equity,  fiut  it  is  consider- 
ed that  the  Deity  has  laid  the  foundation  of  society  in  the  moral  fed' 
ings,  and  in  the  social  inclinations  and  nature  of  mankind.  On  these» 
every  body  politic  is  organized,  whenever  instituted  in  wisdom  and 
free  choice.  The  moral  and  political  systems,  therefore,  in  their  wide 
extent,  are  naturally  the  subject  of  a  moral  and  political  rather  than  a 
law  work ;  and  on  this  distinction,  the  American  materials,  copiously 
collected,  have  been  separated.  As  to  ancient  law,  found  in  the  books 
principally  used  in  this  work,  it  will  be  found  to  be  the  sound  part  of 
our  law,  resorted  to  in  well  examined  causes,  by  the  most  eminent 
judges  and  lawyers,  in  England  and  America ;  as  may  be  seen  in  the 
modern  reports.  Nor  has  this  ancient  been  admitted  to  the  exclusion 
of  modem  law ;  but  to  the  enlargement  of  the  work.  There  has  exist- 
ed another  reason  for  bringing  into  it  much  old  law.  it  is  still  a  mate- 
rial part  of  our  legal  system,  found  in  numerous  books,  but  a  few  of 
which  can  nineteen  judges  and  lawyers  in  twenty,  ever  own  or  have 
access  to.  As  to  modern  books,  the  case  is  different ;  and  it  is  to  be 
presumed  that  every  judge  and  lawyer  will  have  the  statutes  and  pub- 
lished decisions  of  his  own  State.  These  considerations  have  had 
weight  Some  seem  to  think  that  the  Law  Registers,  Law  Journals, 
local  Digests,  &c.  published  in  the  United  States,  may  supply  the  place 
of  a  work  like  the  present.  This  is  a  mistake  which  will  readily  ap- 
pear, on  comparing  it  with  them. 

Statute  Laws  of  •/Rfaine— In  June  1820,  and  in  January,  February, 
and  March,  1821,  the  legislature  of  Maine  revised,  or  rather  re-enacted 
and  new-arranged  most  of  the  public  statutes  of  Massachusetts,  in  one 
volume,  in  a  series  of  chapters,  from  1  to  180  ;  hence,  in  citing  Maine 
Statutes,  it  is  sufficient  to  cite  the  chapter.  These  statutes  have  also 
been  printed  by  William  Hyde  in  1822,  in  one  volume,  which  also  con- 
tains the  constitution  of  Maine,  divided  into  articles  and  sections,  and 
an  appendix-  of  law,  enacted  in  Massachusetts :  this  is  cited  by  page. 
The  alterations  made  by  the  legislature  of  Maine,  in  the  Massachusetts 
statutes,  are  not  many  or  very  material ;  and  principally  in  conformity 
to  the  judicial  decisions  on  those  statutes ;  near  all  of  which  are  in- 
cluded in  this  work)  and  in  which  the  statutes  of  Maine  are  referred  to. 
The  said  180  acts,  the  last  of  which  is  a  long  repeating  act,  are  noticed 
in  the  following  pages. 

The  laws  of  Kentucky,  are  the  laws  of  Virginia,  a  little  varied. 
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'  "See  Toulmin'd  edition,  of  1802»  a  valuable  collation.  And  Virginia 
werj  carefallj  adopted  the  laws  of  England,  in  force*  4th  James  I« 
when  Virginia  was  settled,  applicable  to  her  situation.  (See  the  edi- 
tion of  her  laws,  A.  D.  1661,  &c.  &c.)  Hence,  usually,  in  stating  the 
law  of  either  of  these  two  States,  we  state  that  o(  both ;  and  much 
of  both  is  found  in  the  decisions,  as  to  the  District  of  Columbia ;  a  part 
of  which  is  mainly  governed  by  Virginia  law. 

The  reader  will  observe  that  the  chapter  and  articles,  throughout  this 
work,are  noted  near  the  top  of  each  page,  and  in  the  margin  in  each,  to 
enable  the  reader  readily  to  find  and  chapter,  article,  and  section,  fro 
to  find  any  division  or  matter,  each  general  subjectt  as  contracts,  as- 
sumpsit, case,  debt,  pleadings,  &c.  is  stated  at  the  top  of  the  left  hand 
page ;  and  each  particular  subject  at  the  top  of  the  right  hand  page  ; 
and  he  will  readily  know  from  what  court,  country,  or  State  the  law  is 
taken,  by  noticing  the  authors  cited. 

As  to  the  inquiry  sometimes  made,  why  the  publication  of  this  work 
has  been  delayed  to  so  late  a  period  in  the  author's  life ;  it  may  per- 
haps be  sufficient  to  observe,  that  a  very  large  part  of  our  law  has  in 
rapid  increase,  revisions,  and  alterations,  come  into  existence  of  late 
years,  and  it  is  now  to  be  hoped  that  the  flood  will  fluctuate  less,  after 
so  many  revisions  of  State  law,  and  the  change  of  opinion  as  to  law  im- 
ported ;  especially  late  chancery  decisions.  On  a  fair  examination  it 
will  be  found,  that  no  law  work  in  the  English  language  has  ever  requir- 
ed so  much  labour,  research,  and  revision,  as  this  has ;  especially  in  decid- 
ing what  law,  in  a  monarchy  once  feudal,  is  in  force  in  a  free  republic ; 
what  State  law,  in  so  many  States,  is  annulled  or  altered  by  national  law ; 
and  which  of  the  authorities  on  a  subject,  of  late  so  vastly  multiplied, 
are  moat  to  be  relied  on ;  or  what  is  the  legal  result  of  all,  especially 
when  often  diverse,  and  sometimes  contradictory.  So  sensible  of  these 
and  other  difficulties  has  the  writer  been,  that  had  his  health,  and  hab- 
its of  studying  closely,  failed  him,  even  at  the  age  of  sixty -five,  there 
would  liave  been  no  publication ;  and  now  it  is  essentially  influenced 
by  the  opinions  of  others  highly  estimated. 

W  hen  a  work  so  large,  and  in  some  measure  sui  generis,  is  offered  to 
the  gentlemen  of  the  pi  ofession,  and  so  formed  as  to  be  examined  as  a 
whole,  in  order  to  judge  of  it  correctly  ;  and  this  cannot  be  readily 
done,  nor  until  after  all  the  eight  volumes  shall  have  been  published,  it 
has  been  obvious  that  some  other  mode  must  be  adopted,  to  enable  them 
more  expeditiously  to  form  opinions  of  it,  though  not  so  perfect  as  such 
examination.  This  secondary  way  is  found  in  the  opinions  of  eminent 
men,  welt  known,  given  of  it ;  who  have  actually  examined  large,  and 
different  parts  of  it  Thinking  this  second  method  important,  as  oth- 
ers often  have,  in  Nov.  1819,  this  undertaking  was  submitted  to  tlie  ox-> 
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amination  of  an  eminent  jadge,  well  known  in  all  parts  of  the  Union, 
who  examined  the  general  plan,  and  divisions  8,  9,  10,  23,  24,  %$,  26,  & 
28,  and  aome  other  parts,  in  all  about  one  third  of  the  whole.  His 
opinion,  given  in  May  1821,  (latelj  published  at  large)  is,  in  substance, 
that  the  titles  he  examined  "  exhibit  a  far  more  complete  and  methodi- 
cal view  of  the  law,  than  the  corresponding  titles  of  any  abridgment 
now  in  general  use  ;''  '*  and  that  it  will  peculiarly  facilitate  the  labours 
of  students  in  the  profession.'^  In  June  1822,  the  important  chapter 
on  insurance  was  submitted  to  a  gentleman  of  the  law,  on  account  of 
his  superior  knowledge  of  the  law  on  that  subject;  his  opinion  (so  late- 
ly  published)  is  in  substance,  that  **  within  his  knowledge,  there  is  no 
digest  of  the  law  of  insurance,  equally  compendious,  so  useful  as  this 
chapter  will  be  to  the  protession ;"  that  *'  the  division  and  arrangement 
of  the  different  subjects  appear  to  be  methodical  and  perspicuous ;'' 
"  principles,  upon  which  the  cases  in  the  several  points  depend,  are 
concisely  and  clearly  stated,^'  and  his  opinion,  that "  all  the  cases  of  any 
importance,  which  have  been  decided  by  the  courts  in  England  and  the 
United  States,  are  quoted,  and  most  of  them  either  judiciously  abridg- 
ed, or  the  points  stated."  And  it  is  now  to  be  clearly  understood  that 
the  parts,  not  so  examined,  have  been  as  faithfully  executed  as  those 
that  have ;  and  since  it  was,  in  November  18)9,  so  submitted,  the  au* 
thor  has  diligently  laboured  on  it,  near  four  years. 

On  the  whole,  all  will  agree  that  a  large  work  of  this  kind  is 
wanted ;  that  but  few  lawyers  will  engage  in  such  undertakings,  and. 
none  eminent  as  speakers,  or  always  crowded  with  business.  In  this 
enterprise,  the  object  has  been  invariably  to  serve  the  cause  of  Ameri- 
can law.  Having  thus  proceeded,  a  publication  being  much  urged  and 
sufficiently  encouraged  ;  and  very  liberally,  where  he  had  practised  law 
in  Massachusetts  and  Maine  ;  he  now  submits  his  labours  to  a  learned 
and  liberal  profession,  sincerely  wishing  this  first  essay  to  form  a  gen- 
eral, abridged,  and  digested  system  of  American  law,  on  a  large  and  na- 
tional plan,  wherein  many  intricate  parts  are  examined,  may  in  time, 
lead  to  one  more  perfect  Hoping  this  introduction  and  the  body  of 
the  work  will  satisfy  all  who  shall  examine  it,  and  the  existing  and  past 
condition  of  our  laws,  it  is  not  published  until  after  every  effort  has 
been  made  to  render  it  useful,  especially  to  the  junior  part  of  the  pro- 
fession, most  of  whose  libraries  are  necessarily  small. 


INDEX. 


This  short  Indei,  with  the  aid  of  the  Table  of  Contents  that  follows,  will  enable 
the  reader  conveniently  to  find  the  most  material  matters,  prior  to  printing  a  co- 
pious Index  in  the  last  volume. 

H.  B.  As  the  ▼olames  are  not  printed,  ft  now  cannot  be  precisely  known  which 
Chapters  each  will  include  -,  but  oalculated  thus  :  1st  Vol.  Ch.  1  to  34 ;  2d  Vol. 
Ch.  36  to  70 ;  pind  each  volume  averaging  about  33  Chapters,  except  the  8th| 
which  will  contain  the  said  Index  and  Table  of  Cases,  &ic. 


Abandonment,  see  Insurance,  ch.  40.  Apprentices,  Assnm.  ch.  12,  Covenant, 

Abatement  of  writs,  ch.  176.  ch.  102. 

Abeyance,  ch.  114,  a.  19.  Arbitration,  Assum.  ch.  13,  Debt,ch.  141, 

Acceptance,  plea  of,  ch.  179,  a.  2.  ch.  171,  a.  5. 

Accord  and  satisfaction  pleaded,  ch.  166|  Argumentative  pleas,  ch.  160,  a.  6. 

and  cases  therein  referred  to.  Arraignment,  ch.  193,  a.  35,  ch.  215,  a.  6. 

Accessaries  and  principals,  ch.  197,  a.  8,  Arrests,  ch.  65,  a.  2,  &c.,  ch.  172,  a.  9, 

&c.  eh.  217. 

Account,  action  of,  ch.  8,  ch.  178,  a.  8.  Arrest  of  judgment,  ch.  146,  a.  7,  ch. 

Acquittance  pleaded,  ch.  166.  221,  a.  17. 

Actions,  general  principles,  ch.  3  to  7.  Arsenal,  offences  in,  ch.  201,  a.  4. 

Administrators,  see  Executors,  &c.  ch.  29.  Arson,  ch.  212,  a.  4,  &c. 

Admiralty,  ch.  186,  a.  6  to  11.  Assaults,  &c.  see  Trespass,  ch.  172,  ch. 

Adultery,  ch.  198,  a.  9.  173,  ch.  201,  a.  6. 

Advancement,  ch.  178,  a.  19.  Assets,  ch.  29,  a.  4,  ch.  116,  a.  3. 

Affidavits  and  depositions,  ch.  87.  Assignments,  ch.  14,  ch.   108,  a.  3,  ch. 

Affrays,  ch.  201,  a.  2.  1 10,  a.  9. 

Agent,  his  acts,  ch.  69,  a.  1  to  10,  his  ev-  Assumpsit,  ch.  9  to  67,  issue  in,  ch.  91, 

jdence,  ch.  90,  a.  2,  and  principal,  ch.  a.  1.  ch.  178,  a.  7,  see  several  heads, 

9,  a.  18,  as  to  contmcts.  and  table  of  contents. 

Agistment,  ch.  10.  Attachments,  ch.  75,  a.  8,  &c.  ch.  136, 

Agreements,  and  when  to  be  In  writing  &•  16. 

or  not,  ch.  11.  Attomies,  &c.  ch.  15. 

Aid  prayer,  ch.  127,  a.  3.  Auction,  ch.  16,  and  in  ch.  9,  a.  6,  ch.  11, 

Aliens,  estates  held  by,  see  Estate,  ch  .1 25,  a.  4. 

when  they  can  sue,  ch.  3,  a.  2,  pleas  Audita  querela,  ch.  186,  a.  1. 

by,  ch.  170,  a.  4.  Autprfoits  attaint,  acquit,  &c.  ch.  193, 

Alluvion,  ch.  76.  a.  1.  a.  36. 

Ambassadors,  &^c.  he.  ch.  199,  a.  10,  a.  11.  Aoter  droit,  ch.  9,  a.  19. 

Amendments,  ch.  184,  ch.  186.  Authority,  (powers,)  ch.  136,  a.  6,  ch. 

Annuity,  ch.  140.  187,  a.  17. 

AnotheKs  debt,  promise  to  pay,  ch.  9,  a.  Averments,  ch.  177,  a.  9. 

20,  ch.  32,  a.  7.  Avowry,  ch.  171,  a.  12,  &c. 

Appeals,  ch«  188,  and  cases  in,  ch.  187.  Bail,  see  Recognisance  bail,  ch.  160. 
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Bailment,  Assnin.  cb.  17,  Debt,  142. 

Bankraptcy,  cb.  18,  fraudulent,  cb.  201, 
a.  6. 

Bar,  general  pleas  in,  cb.  179.  a.  1,  &g. 
ch.  91,  a.  1,  kc. 

Bargain  and  sale,  cb.  1 13.  a.  1. 

Baron  and  feme,  generally,  cb.  19,  wben 
witnesses,  cb.  90,  a.  7,  join  in  actions 
or  not,  cb.  175,  a.  2. 

Barretry,  cb.  202,  a.  1,  £z;c.        j 

Bastard  cbildren,  cb.  60,  cb.  223,  a.  11. 

Bawdy  houses,  cb.  19S,  a.  11. 

Benefit  of  clergy,  cb.  193,  a.  40. 

Bills  of  excbange  and  negotiable  con- 
tracts, cb.  20,  ch.  142,  parties  to,  wit- 
nesses or  not,  cb.  90,  a.  10. 

of  lading,  cb.  21. 

— ^—  of  exceptions,  ch.  100. 

Blasphemy,  ph.  198,  a.  2. 

Bonds,  debt  on,  &ic.  ch.  144. 

Books  public  and  private,in  evidence,  cb. 
81. 

Bottomry  interest,  cb.  76,  a.  3. 

Boundaries,  cb.  89,  a.  3,  Lc.  ch.  101,  a.5. 

Breaking  doors,  cb.  65,  a.  3. 

Bribery,  cb.  202,  a.  6. 

Burglary,  cb.  212,  a.  7  to  11,  a  bouse 
what,  a.  3. 

Bye-laws,  &ic.  see  Corporations,  cb.  22, 
cb.  143. 

Captures  in  war,  ch.  227. 

Carriers,  ch.  23. 

Case,  actions  of,  on  torts,  cb.  58  to  79, 
see  several  heads  and  table  of  con- 
tents, general  principles,  cb.  58. 

Case  against  one  for  the  acts  of  his 
agents  or  servants,  ch.  59. 

Certiorari,  ch.  138. 

Challenges  of  jurors,  cb.  221,  a.  4,  Lc. 
cb.  222,  a.  17. 

Champerty  and  maintenance,  cb.  202,  a. 
9,  &c. 

Character  in  issoe,  cb  84. 

Chaiter-partv,  ch.  103. 

Chattels,  ch.'  130,  a.  6,  cb.  ia3,  a.  3,  &c. 

Cheating,  deceits,  and  frauds,  cb.  203. 

Chose  in  action,  cb.  24. 

Cognizance  claimed,  cb.  177,  a.  5,  cb. 
187,  a.  19,  made,  ch.  171,  a.  7,  to  13. 

Coins,  iLC.  laws  as  to,  cb.  200,  a.  2,  &ic. 

Columbia,  District  of,  titles,  kc.  cb.  223, 
a.  18. 

Commitment,  ch.  220,  a  2. 

Common  recoveries,  ch.  115,  a.5. 

Complaint  of  offences,  cb.  217,  a.  2. 

Conditions  and  defeasances,  ch.  111. 

Confession  and  admission,  ch.  83. 

Confirmation,  ch.  110,  a.  6,  cb.  139,  a.  8. 

Confiscation,  cb.  108,  a.  4,  ch.  131,  a.  3, 
&c. 

Conjuration,  sorcery,  he.  ch.  198,  a.  7. 

Considerations,  cb.  1,  a.  8  to  53. 

Consignment,  cb.  29. 

Conspiracy,  ch.  204,  a.  2. 


Constraction,  various  mles  of,  ch.  101,  a. 
6,  ch.  144,  a.  9. 

Contracts,  generally,  cb.  1,  a.  I,  &c.  cb. 
139. 

Convicts,  cb.  221,  a.  7.  &c. 

Conveyances,  cb.  104  to  117,  see  sever- 
al beads  and  table  of  contents. 
■  on  Mass.  Statutes,  cb.  108,  modes 

of,  cb.  109,  principles  ef  English  con- 
veyances adopted  here,  cb.  1 10. 

Copies  and  certificates  in  evidence,  cb. 
82. 

Copy-rights  and  patents,  ch.  61. 

Coroner,  ch.  75,  a.  2,  a.  8,  his  inquest, 
cb.  219,  a.  5,  kc. 

Corporations,  &c.  ch.  26,  ch.  143,  shares 
in,  ch.  76,  a.  2,  a.  10,  corporators,  wit- 
nesses, ch.  90,  a.  4. 

Costs,  ch.  195. 

Courts,  Federal  and  State,  their  powers 
and  duties,  and  how  instituted,  ch.  187. 

Covenant,  on  what  words  it  lies  or  not, 
in  law,  and  rules  of  construction,  ch. 
101,  see  ch.  102,  ch.  103,  above. 

to  convey  lands,  ch.  114,  a.   2, 

on  what  interest,  seisin,  &.C.,  and  pos- 
session, ch.  104,  which  runs  with  the 
land  or  not,  cb.  105. 

which  bind  heirs,  executors,  ad- 


ministratois,  wives,  assignees,  he.  or 
not,  ch.  106.  joint  and  several,  ch.  107. 

of  seizin,  rights,  warranty,  and 

as  to  incumbrances,  ch.  115. 

as  to  quiet  enjoyment  and  sav- 


ing harmless,  cb.  116. 

to  repair  and  pay  rent,  cb.  117. 

mutual,  independent,  and  concur- 


rent, cb.  1 18. 

lies  in  several  cases,  estoppels. 


also  to  pay  taxes,  he.  cb.  119. 

breach  of,  ch.   120,  pleadings  in 


by  defts.,  ch.  121,  rescinded,  cb.  122. 
pleas  in,  on  several  heads,  ch. 


123,  ch.  124. 
Coverture  in  abatement,  ch.  176,  a.  7,  in 

bar,  cb.  179,  a.  6. 
Crimes,  offences,  and   punishments,  cb. 

197  to  222,  see  several  heads,  and  ta- 
ble of  contents. 
Customs  and  prescriptions,  cb.  26,  cb. 

143,  a.  12,  ch.  79,  a.  3. 
Damages,  ch.  28,  ch.  85. 
Damage  feasant,  ch.  2,  a.  5,  ch.  171,  a. 

12. 
Day,  dates,  calendar,  month,  cb.  27. 
Dead  bodies  protected,  ch.  218,  a.  2. 
Debt,  action  of,  ch.  139  to  ch.  170,  ch. 

178,  a.  12,  &,c.  see  several  heads  and 

table  of  contents. 
Deceit,  civil  action,  ch.  62,  and  a.  7,  In 

ch.  32. 
Declarations,  rules,  and  cases  as  to,  eh% 

175,  a.  I,  he. 
Deeds,  ch.  86,  ch.  109,  a.  8,  ha. 
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DefuDation  and  libel,  ch.  68.  Exchange  of  lands,  ch.  1 10,  a.  7,  of  goods, 

Defaults,  ch.  176,  a.  14.  ch.  77,  a.  6. 

I>eforcement,  ch.  178,  a.  23.  Eiecutions,  ch.  75,  a.  8,  &c.  ch.  136,  a. 

Demurrers  to  evidence,  ch.  100.  6  to  19. 

■      generally,  ch.  181.  Eiecutors  and  administrators,  ch.  99, 

Departure,  ch.  180,  a.  4.  how  bound,  ch.  106,  a.  2. 

Depositions  and  affidavits,  ch.  87.  Extortion,  ch.  204,  a.  11. 

Devise  of  estates,  see  Estates,  ch.  126,  Factors,  ch.  30. 

&c.  False  imprisonment,  ch.  172,  a.  9. 

Discontinnance  of  actions,  ch,  176,  a.  Fees,  ch.  31,ch.  49,  ch.  144,  a.  16. 

11,  of  estates,  ch.  114,  a.  30.  Felony,  ch.  200,  &c.  see  each  head  and 
Distress,  as  an  ex6cution,  ch.  136,  a.  15,  table  of  contents. 

&c.  ch.  151,  a.  1.  Fences,  ch.  66. 

Disturbance  in  elections,  tic,  ch.  64.  Fene  naturae,  ch.  72,  a.  1,  ch.  76,  a.  9. 

Doable  pleadings,  ch.  180,  a.  3,  duplicity  Ferries,  ch.  67,  neglected,  ch.  208,  a.  6, 

in,  a.  2.  Fii«  works,  and  firing  woods,  ch.  208,  a. 

Dower,  ch.  130,  a.  4,  ch.  178,  a.  13.  2,  a.  7. 

Drains,  &c.  ch.  208,  a.  12,  s.  2 J .  Fisheries,  flats,  rivers,  &c.  ch.  68,  ch.  206, 

Duress  and  per  mines,  ch.  158,  a.  1,  in  a.  5. 

ch.  144,  ch.  197,  a.  6.  Fixtures,  heir  looms,  trees,  &c.  eh.  76, 

Earnest  paid,  ch.  11,  a.  2,  a.  4,  ch.  139,  a.  8. 

a.  8.  Forcible  entry  and  detainer,  process,  ch. 

Ease  and  favour,  ch.  144,  a.  14,  Lc.  ch.  132,  a.  6. 

148,  a.  8.  indictments,  ch.  904,  a.  12. 

Eaves-droppers,  ch.  208,  a.  4.  Forestalling,  engrossing,  monopolies,  ch. 

Ejectment, see  Land-actions,  ch.  178.  205. 

Elections,  ch.  64,  a.  4,  ch.  204,  a.  8.  Forgery,  ch.  213. 

Embessling  public  stores,  &c.  ch.  200,  a.  Formedon,  ch.  178,  a.  21,  be.  ch.  114,  a. 

5.  21,  a.  90. 

Emblements,  ch.  76,  a.  6.  Former  judgment,  pleaded  in  bar,  .ch.  29, 

Embracery,  ch.  204,  a.  7.  a.  16,  ch   166,  a.  5,  ch.  178,  a.  22. 

Endorsement  of  writs,  ch.  175,  a.  9.  Fornication,  ch.  198,  a.  9,  contracts  as  to, 

Entry  of  actions,  ch.  175,  a.  11.  ch.  104,  a.  3. 

Entiy  on  lands,  ch.  2,  a.  3,  ch.  132.  Frauds,  ch.  9,  a.  1,  ch.  11,  a.  4,  be.  ch. 

Entry,  the  writ  of,  ch.  178,  a.  15,  &c.  32. 

Equity,  ch.  1,  a.  7,  s.  33  to  50,  ch.  9,  a.  1,  Freight,  ch.  33. 

a.  5,  ch.  11,  a.  6,  ch.  19,  a.  2,  ch.  32,  a.  Fully  administered,  ch.  179,  a.  15. 

12,  be.  ch.  114,  a.  27,  ch.  193,  a.  21,  Gaming,  Ass.  ch.  34.  debt,  ch.  145,  ind. 
Lc.  ch.  225,  ch.  226.  ch.  206,  a.  1,  a.  2. 

Error,  ch.  137,  eases  in,  ch.  187,  ch.  224,  Gift,  deed  of,  ch.  1 10,  a.  1. 

a.  S,  a.  10.  Giving  colour  in  pleading,  ch.  177,  a.  10, 

Escapes,  false  returns,  rescues,  and  ex-  ch.  178,  a.  24. 

emption  from  arrests,  ch.  65,  ch.  204,  Goods,  life  estates  in,  ch.  130,  a.  6,  lost, 

a.  9,  ch.  144,  a.  16.  ch.  70,  a.  7. 

Escrows,  deeds  delivered,  ch.  159.  Grants,  ch.  110,  a.  2. 

Estates  generally,  ch.  126,  by  descent.  Guardians,  minors,  idiots,  persons  non 

ch.  125,  ch.  126,  by  purchase,  ch.  125,  compos,  be.  ch.  35,  first  witnesses,  ch. 

by  limitation,  ch.  126,  by  devise,  ch.  90,  a.  6. 

127,  in  fee,  eh.  128,  in  tail,  ch.  129,  Habeas  corpus,  ch.  172,  a.9,  ch.220,  a.3. 

for  life,  ch.  130,  by  aliens,  ch.  131,  by  Handwriting,  how  evidence  or  not,  ch. 

entry  and  possession,  ch.  132,  for  years,  88. 

at  will,  and  sufferance,  ch.    133,  in  Hearsay  and  reputation,  evidence  or  not, 

^oods,  in  common,  coparcenary,  and  ch.  89. 

joint  tenancy,  ch.   134,  in   reversion  Homicide,  ch.  212,  a.  2. 

and  remainder,  ch.  135,  by  forfeiture,  Horce-racing,  eh.  206,  a.  8. 

and  executions  levied,  ch.  136.-  Hypothecation,  ch.  188,  a.  6. 

Estoppels,  ch.  160  and  177,  a.  8.  Idle  persons,  ch.  206,  a.  4. 

E&trays,  ch.  76,  a.  7.  Idolatry,  ch.  198,  a.  3. 

Evidence,  ch.  80  to  99,  see  each  head,  Impariance,  ch.  175,  a.  18. 

and  table  of  general  rules  and  maxims.  Impeachment,  ch.  222. 

ch.  80.  Implied  promises,  ch.  9,  a  21,  a.  22.- 

Eiceptions  in  deeds,  ch.  109,  a.  4,  in  Incest,  en.  46,  a.  2,  ch.  198,  a.  9. 

statutes,  ch.  196,  a.  3,  ch.  221,  a.  13.  Indebitatus  assumpsit,  ch.  36. 

Indictments,  eh.  218. 
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lDfonnatioii9|  oh.  219,  conilk>aDdiDg  of,    Mandamns,  ch.  186,  a.  2, 

cb.  204,  a.  1.  IManstealing,  ch.  211,  a.  8. 
Injunctions,  ch.  186,  a.  11,  &c,  ch.  226,     Markets  and  fairs,  ch. 46. 

a.  14,  ch.  226,  a.  13,  he.  Marriagea  and  divorces,  ch.  46. 
Innkeepers,  &c.  ch.  37*  ch.  206,  a.  3,  &c.     Master  and  servant,  master  and  owner, 
Inquests  of  office,  cb.  109,  a.  li,  ch.  178,        ch.  47. 

a.  20.  Maxims,  ch.  80,  a.  1,  cb.  187,  a.  18. 
Insanity,  ch.  93,  a.  8,  ch.  90,  a,  12,  ch.    Mayhem,  ch.  172,  a.  9,  a.  29,  ch.  168,  cb. 

127,  a.  4.  215,  a  6. 

Insimul  computasset,  cb.  38.  Merger,  ch.  114,  a.  28,  ch.  185,  a.  2,  a  4. 

Insolvency,  ch.39.  Mesne  profits,  ch.  132,  a.  8,  cb.  161,  a.  3. 

Insarance,  ch.  40.  Mills,  lands  flowed,  watering-places  and 

Interest  of  money,  ch.  41.  water-courses,  &.c.  ch.  71,  ch.  78,  a.  9. 

.1            In  witnesses,  ch.  90.  Ministers  of  the  gospel,  ch.  48. 

Intnision,  writs  of,  ch.  178,  a.  15,  &c.  Misnomer,  ch.  176,  a.  6. 

Jesuitism,  ch.  198,  a.  5.  Money,  value  of,  cb.  170,  a.  5. 

Joinder  in  actions,  ch.  175,  a.  2.  Money  had  and  received,  paid  and  lent, 

Joint  interest,  cb.  42.  ch.  9. 

Jointure,  ch.  130,  a.  5.  Morality  and  religion,  offences  againat, 
Issues  of  laud,  ch  69,  a  3,  ch.  136,  cases        ch.  198. 

in  pleading,  ch.  91,  ch.  178,  a.  2,  kc.  Mortgages,  ch.  112. 

Judgment,  debt  on,  ch.  146,  in  rem,  cb.  Murder  and  manslaughter,  ch.  212,  a.  2, 

96,  a.  1,  &G.  cb.  216. 

Jurisdiction,  cb.  65,  a.  6,  cb.  76,  a.  4,  a.  Mutiny,  ch.  200,  a.  7 

18,  ch.  179,  a.  20,  ch.  187,  a.  7,  ch.  Naturalisation,  ch.  131,  a.  %  &c. 

210,  a.  4,  &c.  ch.  226,  ch.  226,  tic.  Negative  pregnant,  and  pleas,  ch.  180, 

Jury  trial  and  new  trials,  cb.  182,  ch.  a.  7. 

18S,  ch.  186,  B.  10.  Negligence,  ch.  73. 

Justifications,  ch.  171,  a.  11,  ch.  173,  a.  7,  Never  admr.,  bailiff,  kc.  cb.  179,  a.  10. 

iic.  ch.  179,  a.  20.  Next  of  kin,  ch.  29,  a.  1,  ch.  125,  a.  7, 

Kidnapping,  ch.  211,  a.  8.  ch.  126,  a.  1,  a.  3. 

Lands,  torts  as  to,  ch.  69.  Next  friends,  (procheio  amy,^  ch.  86. 

Land  actions,  ch.  178,  a.  14,  to  a.  26,  a.  Nil  debet,  ch  76,  a.  18,  ch.  91,  a.  4,  ch. 

33.  151.  a.  9,  ch.  154,  ch.  162,  a.  1. 

Larceny  and  robbery,  ch.  214.  Nil  dtcit,  ch.  175,  a.  16. 

Leases,  ch.  110,  a.  3,  ch.  133,  ch.  151.  Nil  habuit  in  tenementis,  ch.  121,  a.  2^ 

_ —  and  releases,  ch.  110,  a.  4^  he.  ch.  151. 

Leciacies,  assumpsit  for,  ch.  43,  debt  for,  Non  assumpsit,  cb.  91,  a.  1.  cb.  161,  a. 

ch.  147.  14, 16. 

Liens,  ch.  44.  Non  cepit,ch,  91,  a.  7,  cb.  171,  a.  7. 

Levying  war,  &c.  cb.  199.  a.  6,  &c.  Non  est  factum,  ch.  91,  a.  5,  cb.  162,  a.  2j 

Lewdness,  cb.  198,  a.  9.  ch.  179,  a.  12. 

Libels,  ch.  63,  a.  7,  he,  actions  indict,  cb.  Non -suit,  ch.  175,  a.  12,  nolle  prosequi,  id. 

207,  a.  1,  &c.  Non-tenure  he.  ch.  176,  a.  12,  disclaim- 

Licenses  of  court  to  sell  lands,  ch.  104»  er,  id. 

a.  8,  ch   1 16,  a.  10.  Not  guilty,  ch.  179,  a.  13. 

Licensed  houses,  ch  206,  a.  3.  Notice  and  request,  ch.  177,  a.  11,  ch. 

Limitations  of  personal  actions,  ch.  161.  194,  a.  1. 

of  real,  ch.  178,  a.  26.  ch.  179,  a.  Notice  to  quit,  cb.  133.  a.  4,  s.  16,  kc. 

19.  178,  a.  33. 

Lord's  day,  ch    198,  a.  8,  arrests  in,  ch.  Nudum  pactum,  ch.  1,  a.  8,  a.  46,  ch.  9, 

65,  a.  4,  ch.  204,  a.  9.  a.  14. 

Lost  goods,  he.  ch.  76,  a.  7.  Nusance,  Action,  ch.  74,  indictment,  ch. 

Lotteries,  ch.  208,  a.  9.  208. 

Louisiana,  Liens,  ch.44,  a.4,Legacie8,  ch.  Nul  dissiesin,  ch.  104,  a.  3,  ch.  178,  a.  16. 

147,  a.  9.  he.  and  titles,  ch.  223,  a  i6.  Nul  tie!  record,  ch.  163,  ch.  179,  a.  13, 

Luxury,  ch.  20f»,  a.  6.  ch.  190,  a.  1,  he. 

Mail,  robbery  of,  ch.  207,  a.  6.  Officers,  fees  and  salaries,  ch.  49,  their 

Mala  prubibita,  ch.  9,  a.  10,  a.  16,  cb.  powers  and  duties  as  to  suits,  bail,  ex- 

101,  a.  3.  ecutions,  cb.  76,  bonds  to  them,  ch. 

Malfeasances  and  misfeasances,  ch.  72.  144,  a.  14,  he. 

Malire,  ch.  63,  a.  4,  a.  7,  ch.  197,  a.  7.  Operation  in  law,  cb.  180,  a.  H. 

Malicious  prosecutions,  cb.  70.  Orders  and  guaranties,  ch.  60. 

i^alunl  in  se,  ch.  9,  a.  10,  a.  16,  ch.  101,  Ouster,  ch.  92. 
a.  3. 
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Oyer,  ch.  164,  «h.  ISO,  a.  4,  eh.  ISS,  a.  Rent,  ch.  102,  a.  6,  ch.  117,  covenant  for 

2,  be.  ch.  177,  a.  1.  debt  for,  ch   Iftl. 

Paraphernalia,  ch.  19,  a.  19.  Repleader,  ch.  183,  a.  2. 

Parceners,  ch,  42,  a.  1,  ch.  126,  a.  6,  ch.  Replevin  generally,  ch.  171,  issue  in,  ch. 

134,  a.  4.  91,  a.  7. 

Pardons,  ch.  98,  a.  20,  eh.  193,  a.  3(1  Replications,  kc.  ch.  180,  a.  I. 

Parent  and  child,  ch.  61.  Repagnant  pleas,  ch.  180,  a.  6. 

Parol  evidence,  ch.  93.  Rescinding  contracts,  ch.  61,  a.  I,  ch. 

Partition,  ch.  191.  122. 

Partners  and  part  owners,  ch.  62.  Residuum  of  estates,  ch.  127,  a.  10. 

Passports,  ch.  186,  a.  18.  Retraiit,  ch.  176,  a.  13. 

Pawns,  ch.  17,  a.  4.  Revenue,  ch.  72,  a.  3,  ch.  69,  a.  9,  ch. 

Paying,  ch.  inl,  a.  2,  ch.  128,  a.  2.  119,  ch.  224. 

Payments,  plea,  ch.  166,  ch.  179,  a.  14.  Reviews,  ch.  189,  in  eanity,  ch.  226,  a.  1 1. 

Penalties  and  statutes,  qni  tarn,  ch.  148.  Revocation  of  wills,  en.  127,  a.  8. 

Per  infortunium  and  self  defence,  ch.  Riots,  routs,  iic.  ch.  211,  a.  1,  be. 

216.  Safe  conduct,  ch.  186,  a.  18. 

Perjury  and   sobomation   thereof,    ch.  Salvage,  ch.  12,  a.  7. 

210.  Saved  harmless,  ch.  169,  ch.  179,  a.  11. 

Piracy,  ch.  186,  a.  6,  ch.  210,  a.  6  to  9.  Schools  neglected,  ch.  211,  a.  4. 

Playhouses,  ch.  206,  a.  6.  Scire  facias,  ch.  190. 

Pleadings  in  civil  causes,  ch.  174  to  196,  Sea,  how  common,  ch.  68,  its  limits,  ch. 

see  each  head  and  table  of  contents.  186,  a.  11. 

Polygamy,  ch.  198,  a.  10.  Search  warrant,  be.  ch.  217,  a.  2,  note. 

Poor,  or  paupers,  ch.  63.  Seizin  and  disseisin,  ch.  104,  a.  3,  ch.  109, 

Possession,  ch.  104,  a.  4,  twenty  years,  a.  6. 

ch.  132,  a.  7,  .a.  17,  be.  Seizures  in  cases  of  revenae,  embargo, 

Possibility,  ch.  1,  a.  6,  ch.  104,  a.  2,  oh.  be.  ch.224. 

126,  a.  6,  ch.  130,  a.  6.  Sepulchres  of  the  dead,  ch.  198,  a.  12. 

Post  office  contracts,  ch.  64.  Service  and  ratom  of  writs,  ch.  176,  a.  7, 

Pound  breach,  ch.  209,  a.  6.  be. 

Practice,  ch.  194.  Set  off,  eh.  168. 

Presumptive  evidence,  ch.  94.  Sham  pleas,  ch.  180,  a.  12. 

Prison  bonds  sued,  ch.  144,  a«  17.  Sheriff,  ch.  76,  a.  2,  a.  7,  a.  8,  a.  II,  a. 20, 

Prisons,  breach  of,  ch.  209.  ch.  136,  a.  16,  be. 

Privies,  ch.  1,  a.  6,  ch.  35,  a.  1,  a.  6.  a.  8,  Ships  be.  wilfully  destroying,  ch.  211,  a* 

ch  96,  a.  2.  7,  on  the  sea,  ch.  186,  a.  6. 

Privileges,  ch.  176,  a.  7.  Sickness,  contagions,  cli.  208,  a.  14. 

Probate  bonds,  kc  ch.  149,  ch.  29,  a.  16,  Simple  contract,  debt  on,  ch.  162, 

ch.  90,  a.  12.  Since  the  last  continuance,  ch.  177,  av 

Procedendo,  ch.  138,  a.  6,  ch.  186,  a.  3.  12. 

Process  of  contempt  and  outlawry,  ch.  Slavery,  formerly  in  Massachasetts,  ch: 

220.  63,  a.  1,  be. 

Profit,  ch.  180,  a.  11,  ch  170,  a.  11.  Slave  trade,  ch.  211,  a.  6,  Slavery  in 

Prohibition,  writ  of,  ch.  186,  a.  4.  Virginia  bc.ch.  93,  a.  3,  ch.  223,  a.  1 1. 

Prolixity  in  pleading,  ch.  180,  a.  13,  ch.  Sodomy,  ch.  216,  a.  6. 

123,  a.  2.  Soil  and  freehold,  pleaded,  ch.  91,  a.  8, 

Proprietaries,  ch.  109,  a.  11.  ch.  171,  a.  12,  ch.  172,  a.  3,  be.  ch. 

Protections,  ch.  66,  a.  4,  ch.  186,  a.  17.  173,  a.  2,  a.  8,  be. 

Protests,  ch.  20,  a.  11,  ch.  97,  a.  3,  s.  16.  Son  assault  demesne,  pleaded,  ch.  173, 

Protestando,  ch.  177,  a.  7.  a.  9. 

Quo  warranto  informations,  ch.  186,  a.  Special  property,  as  by  accession,  allu- 

12,  be.  ch.  143,  a.  8.  vion,  by  confusion  of  goods,  in  toll, 

Rape,  ch.  216,  a.  5.  be.  ch.  76,ji.  1,  be. 

Rebutter,  ch.  124,  a  2,  a.  6,  be.  State  jurisdiction,  ch.  187,  a.  7,  records 

Recognisances  and  bail,  ch.  160,  ch.  76,  of  one,  how  valid  in  another,  ch.  81, 

a.  6,  be.  a.  2,  ch.  96,  a  4,  eh.  146,  a.  8. 

Records,  ch.  96,  ch.  166,  ch.  81,  a.  2,  be.  State,  crimes  against,  as   treason  be., 

Releases,  ch.  110,  a.  6,  ch.  167,  ch.  179,  felonies  be.  ch.  199,  ch.  200. 

a.  16.  States,  sketch  of  statute  titles  in,  ch.  223., 

Remainders  and    reversions.  Uses,  ch.  Statutes,  ch.  196. 

11 4,  a  20  to  26,  generally,  ch.  135.  Substance,  form,  ch.  180,  a.  9. 

Remedies,  by  acts  of  the  parties,  ch.  2.  Suicides,  ch.  216,  a.  6,  ch.  219,  a.  6,  be. 

Remitter,  ch.  114,  a.  29.  Summai^  view  of  exeootory  estates,  ch. 

114,  a.  31. 
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Sammons  and  fleveranee,  ch.  1,  a.  6,  ch.  Tvirenty  years'  paasesBioD/the  eflfect,  cb. 

137,  a.  8,  cb.  176,  a.  4,  cb.  29,  a.  16.  '         104,  a.  4. 

Supersedeas,  ch.  137,  a.  8,  iic,  ch.  188,  Variance,  ch.  166,  a.  4,  cb.  176,  ch.  185^ 

a.  7,  cb.  188,  a.  1,  ch.  189,  a.  6.  a.  9,  ch.  218,  a.  15. 

Superstitious  uses,  ch.  114,  a.  12.  Venire  de  novo,  ch.  183,  a.  8. 

Sur  disseisin,  writ  of,  ch.  178,  a.  14,  &c.  Venue,  ch.  176,  a.  6. 

Surety,  how  saved  harmless,  ch.  169,  ch.  Verdicts  and  judgments,  ch.  96. 

9,  a.  13.  Videlicet,  ch.  192,  a.  9. 

Surety  of  the  peace  &c.,  cb.  160,  a.  9.  Views  by  juries,  ch.  68,  a.  4^  ch.  178,  a. 
Surplusage,  cli.  180,  a.  8.  13,  &c. 

Surviving  partner  iic.,  cb.  6,  a.  ^,  ch.  42,  Voucher,  ch.  124,  cb.  177,  a.  2. 

ch.  52,  a.  4,  ch.  168,  a.  2.  Unwholesome  provisions,  ch.  206,  a.  11. 

Synopsis,  ch.  193.  Use  and  occupation,  ch.  65. 

Tender,  and  bringing  money  into  court.  Uses  and  trusts,  ch.  114. 

cb.  170,  cb.  144,  a.  10,  &c.  ch.  121,  a.  Usury,  cb.  153,  ch.211,  a.  10. 

2,  ch.  177,  a.  6.  Wages,  ch.  56. 

Timber,  &c.  sb.  211,  a.  9.  Wages  of  seamen,  cb.  57. 

Traverse,  cb.  180,  a.  10.  Warranty,  see  Covenant,  cb.  115. 

Treason  kc.  cb.  199,  cb.  200.  Waste,  ch.  78. 

Treasure  trove,  cb.  76,  a.  7.  Ways  and  bridges,  cb.  79. 

Trees,  ch.  76,  a.  8.  Weights  and  measures,  ch.  211,  a.  12. 

Trespass,  cb.  172,  cb.  173,  cb.  21 1,  a.  9.  Wills,  cb.  90,  a.  12. 

Trials,  see  Jury,  cb.  193,  a.  38,  ch.  194,  Witnesses,  cb.  80,  ch.  90,  cb.  98. 

a.  6,  cb.  221,  a.  7.  Witchcraft,  cb.  198,  a.  7. 

Trover,  cb.  77.  Wreck,  &c.  ch.  76,  a.  7,  s.  36,  &c. 

Trustee  actions,  ch.  192.  Writs,  ch.  175,  ch.  186. 

Trusts  and  trustees,  ch.  114,  a.  14,  &c. of  right,  cb.  228. 

Writings  not  sealed,  ch.  93,  cb.  97. 
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ANALYTICAL  INDEX  OF  THE  CHAPTERS  AND  ARTICLES. 


In  this  table  b  expreiaed  the  sobjeet  matter  of  each  chapter. and  of  each  article. 
Emgluk  ootet  means  those  ap|i1ying  in  our  practice.  The  sections,  &c.  into  which 
articles  are  idiTided,  are  omitted  in  the  table,  as  are  also  the  sections  into  which 
some  chapters  are  divided. 


CHAPTER  I. 

CONTRACTS  AND  CONSIDERATIONS. 

i  Af%,  1.  Fiindples  of  contracts  and  ag^ements,  their  probable  origin^ 

and  the  spirit  of  them. 

2.  The  nature  of  contracts  and  the  forms  of  them. 

3.  The  ezecation  of  theip. 

4.  Contracting  parties,  their  capacities,  &c. 

5.  Matter  of  contracts. 

6.  Privies  in  contracts. 

7.  When  discharged  or  dissolved,  generally,  and  notes  as  to  the 

principles  of  contracts  in  the  civil  and  other  laws. 

8.  Consideration  of  contracts,  when  good  or  not,  kc 

9.  The  law  does  not  weigh  the  quantum  of  the  consideration. 

10.  The  suspension  of  the  plfs  right  any  time,  is  a  ground  of 

promise. 

11.  So  any  damage  to  another,  suspension  or  forbearance  of  their 

right 

12.  The  want  of  consideration  does  not  apply  where  the  promiser 
*         enters  on  the  doing  of  the  thing  promised. 

13.  A  prior  moral  duty  is  a  sufficient  ground  of  an  actual  promift. 

14.  A  deliberate  contract  in  writing  is  prtmd/ocie,  though  not  con- 

clusive, evidence  of  a  consideration. 
VOL,  I.  4 
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Art.  15.  As  to  impeaching  a  promissory  note  on  account  of  a  considera- 
tion. 

16.  There  are  two  kinds  of  considerations. 

17.  A  mere  voluntary  courtesy  is  not  a  consideration. 

18.  Considerations  executory. 

19, 20, 21.  The  debts  of  other  persons,  where  considerations  or  not 

22.  Both  parties  must  be  bound,  &c. 

23.  One's  promise  is  a  consideration  only  when  he  can  perform. 

24.  A  loss  or  prejudice  to  one  i^  a  good  consideration. 

25.  Considerations  illegal,  in  whole  or  in  part,  are  bad. 
86.  Forbearance,  when  a  consideration  or  not. 

27.  A  debt  due  only  in  conscience  is  a  consideration  of  a  promise. 

28.  When  assets  are  a  good  consideration  for  an  executor's  pro- 

mise, &c. 

29.  If  no  cause  of  action  exist,  there  is  no  consideration. 

30.  Considerations  past 

31.  Considerations  grounded  on  relationship. 

32.  The  discharge  of  a  debt  is  a  good  consideration. 

33.  So  to  prove  a  debt 

34.  So  a  bare  relation  between  owner  and  tenant. 

35.  Cohabitation  when  a  consideration  or  not. 

36.  Wife's  consent,  a  good  consideration  or  not 

37.  The  pit's  endeavour,  when  a  consideration  or  not. 

38.  So  to  do  voluntarily  what  one  ought  to  do  is  good,  kc. 

39.  Considerations  perfectly  past 

40.  Idle  considerations  are  as  none. 

41.  Considerations  continuing. 

42.  Acts  of  officers  considerations  or  not. 

43.  A  compromise  of  ^^a  doubtful  right  is  a  good  ground  of  a  pro- 

mise. 

44.  If  no  reward,  no  sicill,  or  no  neglect  is  implied,  there  is  no 

foundation  of  a  promise. 

45.  A  contract  personal  once  discharged  can  never  i^in  be  tlie 

consideration  of  a  promise. 

46.  Nudtan  Pactum. 

47.  When  a  note  for  land  to  a  third  person  is  valid,  though  the 

title  fail. 

48.  Consideration  bad. 

49.  A  consideration  of  the  promise  must  be  proved  though  in 

writing. 

50.  Construction  of  contracts. 

51.  One  is  void  of  a  kind  to  impose  on  ^e  court,  kc. 

52.  A  contract  as  to  State  lottery  tickets. 
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CHAPTER  II. 

BEMBOm  BY  THE  ACTS  OF  THB  PiaTIES. 

• 

Art,  1.  In  certain  cases  from  neceasi^. 

2.  By  recaptare. 

3.  Bj  re-entiy  on  lands,  and  one's  going  on  the  lands  of  another 

to  take  his  goods,  &c. 

4.  Abating  nusancea. 

5.  Taking  chattels,  damage  feasant  in  what  cases,  &c. 

6.  By  accord  and  satis&ction. 

7.  By  arbitration  and  notes. 

CHAPTER  in. 

ACTION  WHAT. 

J3rt,  1.  Is  a  lawinl  demand  of  one's  right,  how,  &c.  and  actions  how 
personal,  real,  and  mixed,  on  contracts  and  torts,  &c. 

2.  Who  may  be  pit. 

9.  How  in  actions  several  persons  may  be  pits.,  and  general  forms 
in  using. 

CHAPTER  IV, 

WHEW  THE  PLT.  HAS  A  RIGHT  OF  ACnoN,  AND  OF  WHAT  KIND  IN  YARIOUS  CASES. 

CHAPTER  V. 

WHEH  FLT.  HAS  AN   ELECTION   IN  ACTIONS,   AND  MAT,    IN    SETBRAL  CASES,  SUE 

EITHER. 

CHAPTER  VI. 

PLT.  MUST  WArr  TIUi  THE  CAUSE  OF  ACTION  18  ACCRUED OR  ACTIO  NON 

ACGREVrr. 

Art.  1.  The  principle  of  law  how  settled. 
2.  Principle  of  surrivorship  in  actions. 

CHAPTER  VII. 

ACTIO  FBRSONAUS  MORTTUR  CUM   PERSONA.      ACTIONS   ON  CONTRACTS  SURVIVE, 

ON  TORTS  DIE  WTTH  THE  PARTIES,  &C. 

CHAPTER  VIII. 

ACTION  OF  ACCOUNT. 

Jirt.  1.  Is  founded  on  contract  and  privity  in  law,  be.  for  things  un- 
certain. 
2.  Sundry  cases. 
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Art,  3.  Three  cases  in  Massachusetts,  and  declarations,  kc. 
4.  Pleading  in  account,  and  evidence. 

CHAPTER  IX. 

ACTION  OF  ASSUMPSIT.     MONIES  HAD  AND  PAID,  &C. 

Art.  1.  On  promises  not  under  seal,  expressed  or  implied,  the  three 

settled  grounds  thereof. 

2.  For  monies  had  and  received,  when  due  in  equity  and  good 

conscience. 

3.  Monies  paid  by  mistake. 

4.  Monies  obtained  by  deceit. 

5.  When  the  consideration  fails. 

6.  For  monies  paid  on  a  void  authority. 

7.  Monies  obtained  by  extortion,  imposition,  embezzling,  kc. 

8.  For  monies  paid  on  judgments  reversed,  erroneous,  void,  &c. 

9.  For  the  proceeds  of  one's  property  another  obtains  by  wrong 

and  sells. 

10.  For  monies  paid  on  contracts  illegal  and  void  in  law. 

11.  For  monies  mispaid  to  an  agent,  not  paid  over,  &c. 

12.  Several  cases,  monies  had  and  received,  &c. 

13.  In  (ummpsit^  husband  cannot  recover  monies  secured  to  his 

wife's  sole  and  separate  use. 

14.  When  there  is  a  warranty,  this  action  for  monies  had  and 

received  does  not  lie. 

15.  For  monies  paid,  laid  out,  and  expended. 

16.  On  illegal  contracts. 

17.  For  monies  paid  by  sureties,  bail,  &c. 

18.  For  monies  lent-— and  agent  and  principal  as  to  contracts. 

19.  When  the  pit.  must,  or  may  not  sue  in  auler  droits  or  in  his 

own  right,  various  cases  and  principles  considered. 

20.  When  one  agrees  to  pay  another's  debts,  how  far  asnimpsU 

lies,  and  how  far  there  must  be  a  written  promise. 

21.  Certain  promises  raised  by  law,  the  principles  whereon,  and 

sundry  cases. 

22.  How  an  express  promise  excludes  an  implied  one,  or  not,  or 

pit.  may  recover  on  his  common  counts  or  not. 

CHAPTER  X. 

ACTION  OF  ASSUMPSIT.    AGISTMENT. 

Art.  1.  Agistment,  assumpsit  as  to. 

2.  Agistment  on  Massachusetts  statutes. 
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CHAPTER  XI. 

ABBUKPSrr.     AOREEMENT  WBTTTESy  HOW  REQUIRED  OR  NOT. 

Art,  1.  Agreement  what,  &c. 

2.  Earnest,  the  effects  of  paying  it,  &c. 

3.  Effects  of  the  word  pro  or /or,  and  of  conditions  in  agreements. 

4.  Writings  where  necessary  to  support  an  action  on  an  ag^e- 

ment,  and  sales  at  auction. 

5.  A  parol  agreement  cannot  control  a  deed,  how  far  can  a 

writing. 

6.  Parol  agreement  as  to  lands. 

7.  The  manner  of  placing  the  signature,  kc. 

8.  How  a  letter  will,  in  equity,  amount  to  an  agreement. 

9.  Parol  agreements  as  to  lands,  in  equity. 

10.  How  far  parol  agreements  can  affect  written  ones. 

11.  Agreements  waived. 

12.  Agreements  partly  performed. 

13.  Promises  not  within  the  statutes  of  fraud  as  to  lands. 

CHAPTER  XI!. 

ACTION  OF  ASSUMPSIT.    APPRENTICES. 

jirtf.  1.  Between  master  and  apprentice,  &c.  as  fiur  as  it  relates  to  them. 
2.  Sundry  principles  and  cases  on  which  this  action  rests. 

CHAPTER  XIII. 

ACTION  OF  ASSUlfPSrr.     ARBITRATIONS  AND  AWARDS. 

Art.  1.  General  principles. 

2.  The  suhmission  must  be  by  parties  capable  of  contracting,  &c. 

3.  The  effects  of  a  good  award  to  extinguish  the  former  rights 

of  action. 

4.  How  the  award  may  be  a  bar,  though  not  performed ;  when  it 

gives  a  new  duty  in  lieu  of  the  former. 

5.  General  principles  necessary  in  every  award. 

6.  An  award  when  certain  or  not 

7.  An  award  mutual  or  not 

8.  An  award  where  certain,  by  relation  to  something  dekan. 

9.  Referee  act  of  Massachusetts  and  cases  decided  on  it 
K).  Mutual  releases — time  of  submission,  a  known  fact,  &c. 

11.  Awards  void  in  part.  • 

12.  How  awards  inay  be  performed. 

13.  When  awards  are  final  and  certain,  or  not. 


Jhrt,  14.  Sereral  rules,  iUoitrated  bj  cases. 

15.  Mistakes  of  arbitratlcm,  and  serertJ  cases. 

CHAPTER  XIV. 

ACnOR  OF  ASttHPtflT.    ASSIOllriKllTf  ^ 

Art.  I.  The  principles  and  effects  of  asslgnmenti. 

5.  Ei^^h  cases. 
3.  American  cases. 

CHAPTER  XV. 

ACTION  OF  ASSUMPSIT.     ATTORIflES. 

Art.  1.  Anumpni  for  tbeir  fees. 

2.  Where  he  has  ft  lien  for  costs,  md  aetumptit  lies  thefeon^ 

3.  Submission  to  arbitration  by  attorney,  &c. 

4.  Who  is  an  attorney,  kc. 

CHAPTER  XVI. 

ACTION  OF  ASSUMPSIT.     SALES  AT  AtCTION. 

Art.  1.  Sales  at  auction.    Eaflish  cases. 
2.  American  cases,  &c. 

CHAPTER  XVIL 

ACTION  OF  ASSUMPSIT.     BAILMENTS. 

Art.  1.  General  principles. 

2.  How  one  finding  goods,  or  bailee  of  tiiemgr<Ut»,  is  answerable. 

3.  Of  hiring. 

4.  Of  pledges. 

&  Of  goods  delirered  to  be  carried  for  a  reward. 

6.  Or  to  be  carried  without  a  reward. 

7.  Certalii  principles  ia  these  eases. 
9.  Possession. 

10.  Bailee's  reward. 

11.  Bailee's  neglect  or  default. 

12.  Bailee's  care  and  diligence. 

13.  As  to  gross  negligence. 

14.  The  bailee's  keeping  the  thing,  after  legally  demanded  by 

the  bailor,  tender,.  &c.  the  effects. 

15.  Ordinary  care,  what 

16.  V^hen  is  one's  property  balled  or  sold. 

17.  Roman  and  French  laws  on  this  sab^ect 
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hri,  18.  ReatoDS  for  bringiiif  into  one  view  the  ettestfal  princlplet  of 
bailments,  &c  in  aumnprit, 
19.  Pleas  In  cases  ofhaUmeiUa, 

CHAPTER  XVIII. 
Acnon  OF  ASSVMPsrr.    BARnvrrc?. 

Jirt,  1.  General  principles  in  bankmpt  cases. 

2.  Baolmipt  acti«ns  in  England,  &c. 

3.  American  cases. 

CHAPTER  XIX. 
ASsvMPsrr.    sarov  ahd  fbmk. 

Art  1.  General  principles. 

2.  His  rights  to  her  property,  power  over  her  person,  torts  as 

to  her,  kc 

3.  The  effect  of  his  recovering  a  chose  in  action  that  was  hers,  kc. 

4.  Her  rente. 

5.  His  lights  as  her  administrator. 

6.  His  rights  by  judgment,  kc- 

7.  The  husband's  right  when  a  bankrupt 

8.  How  he  is  liable  for  her  debts  or  not 

9.  Where  husband  and  wife  live  separate. 

10.  Her  separate  liability. 

1 1.  His  being  an  alien  enemy,  the  effects  as  to  this  action,  kc. 

12.  When  divorced  from  bed  and  boiird,  tlds  action  and  how  effect- 

ed. 

13.  Where  she  is  not  liable  to  be  sued,  though  living  separate. 

14.  Where  she  elopes,  the  effects. 

15.  She  is  not  liable  to  be  sued,  though  she  carry  on  trade  by  her- 
self and  live  apart 

16.  Marriage  in  fact,  or  by  acknowledgment,  binds  the  husband  In 
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CHAPTER  I. 

CONTRACTS  AND  CONSIDERATIONS. 

Art.  1.  J[n  this  chapter  the  nature  and  principles  of  con* 
tracts  will  be  briefly  considered  ;  and  contracts  in  detail  will 
be  considered,  and  the  actions  founded  on  the  various  species 
of  them,  in  a  large  proportion  of  the  following  chapters. 

Sect.  I.   Whtt  is  a  contract      The  best  and  most  compre- 
hensive definition  found  is  the  French,  derived  from  the  civil 
law,  which  is  defined  thus,  "  a  convention  by  which  one  or 
more  persons  obligate  themselves  to  one  or  more  other  per- 
sons to  give  or  do,  or  not  to  do,  somethmg."     Blackstone  de- 
fines a  contract,  which  usually  conveys  an  interest  merely  in 
action,  thus  :  "  an  agreement^  upon  sufficient  consideration,  to 
do  or  not  to  do  a  particular  thing."     This  contract  is  merely 
executory^  on  which  there  is  a  right  of  action  to  enforce  an  ex- 
ecution of  it.     But  a  contract  may  be  executed^  and  then  it  is 
9^  grant;  as  if  A  agree,  or  contract,  for  a  proper  consideration, 
to  seU  a  piece  of  land  to  B,  and  make  the  conveyance;  here  the 
agreement,  bargain,  or  contract  is  executed^  and  thereby  the 
land  is  vested  in  B  and  the  consideration  in  A,  and  no  cause 
of  action  exists.    If  A  shall  attempt  to  use  the  land  as  his,  B 
can  repel  him  by  shewing  their  contract  executed.  Mr.  Powell  . 
thinks  a  contract  b  best  defined  thus,  ''  a  contract  is  a  transac- 
tion in  which  each  party  comes  under  an  obligation  to  the  other, 
and  each,  reciprocally,  acquires  a  right  to  what  is  promised  by 
the  other."    After  all,  we  can  properly  understand  what  a  con- 
tract is,  but  by  seeing  its  obligation  on  one  party  and  its  secu- 
rity to  the  other,  in  the  thousands  of  cases  in  which  it  is  used 
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Ch.  1.  in  all  the  conditions  of  mankind.  What  is  a  contract,  the 
Art.  ]•  obligation  of  whuA  our  itate  legislatures  cannot  impair j  is 
one  of  the  most  important  questions  in  our  system ;  and  this 
contract  well  understood  is  among  the  best  securities  in  it ;  not 
only  as  to  property ^  but  as  to  rights  and  privileges  also,  as  we 
shall  see  in  many  cases.  A  Judgment  is  not  a  contract. 

^  2.  The  several  kinds  of  contracts.  They  are,  commonly, 
considered,  1.  Matters  dtRecord,  as  a  recognisance.  2.  Spe^ 
daltieSf  as  deeds  under  seal,  as  to  which  no  consideration  need 
be  stated  or  proved.  3.  Unsealed  unitten  contracts.  4.  Parol 
or  verbal  contracts.  Some,  of  these  three  classes  of  contracts, 
make  oqly  two..  1 .  Specialties.  2.  Parol,  and  they  say  if  writ- 
ten and  not  sealed  they  are  parol  agreements.  3  J<^n.  Cas. 
60 ;  but,  in  fact,  the  statute  of  frauds  and  many  judicial  decis- 
ions (as  we  shall  see)  make  as  strong  distinctions  between 
written  and  parol  contracts,  ^s  the  common  law  makes  be- 
tween sealed  and  unsealed  contracts  ;  and  the  civil  law  made 
a  clear  distinction  between  mere  verbal  pacts^  or  agreements, 
and  written  stipulations.  5.  Many  acts  passed,  grants  made, 
'  and  corporations  created  by  our  legislatures,  are  contracts^  not 
to  be  annulled  or  altered  by  them,  without  the  consent  of  the 
Other  party,  holding  a  private  right,  interest,  privilege,  fran- 
chise^ or  exemption  under  them.  6.  Contracts  as  above  are  ex- 
ecutory and  executed.  7.  Contracts  are  express y  as  in  express 
words  o?  in  writing ;  or  implied,  «s  when  raised  by  law. 
^.  Treaties,  likewise,  are  contracts  of  the  highest  order  ;  obliga- 
tory on  one  party,  whenever  they  stipulate  and  promise  rights, 
privileges,  exemptions,  power,  interest,  or  property  to  the 
other.  9.  Our  Colony  charters  were  viewed  as  political  con- 
tracts; hence  in  our  separation,  we  found  it  necessary  to  *'  dis- 
solve the  political  bands"  which  connected  them  with  Aw 
parent  state.  So  the  articles  of  confederation  were  viewed  as 
political  contracts  among  the  states,  called  a  Confederacy^  to 
which  there  were,  at  arst,  tUrteen  parties.  Not  so  the  Con- 
stitution of  the  United  States,  but  the  people  of  them  ordained 
and  established  it,  in  whom  was  the  original  sovereignty,  and 
who  included  in  one  body  all  classes,  and  they  have  carried 
it  into  execution  by  electing  a  part  of  themselves,  from  time  to 
time,  m  states  and  districts,  to  administer  it  according  to  the 
rules  of  conduct  ordained  and  prescribed  in  it,  not  as  a  contract 
'  among  thirteen,  twenty,  or  twenty-four  parties.  So  where  the 
people  of  a  state  have  formed  and  adopted  a  state  constitution, 
(hey  have  as  one  people  ordained  and  established  it;  thenr 
electing  men  In  towns  to  frame  it,  or  their  meeting  in  their 
towns  to  ^atiiy  it,  has  not  made  it  a  contract  to  which  each 
town  is  a  par^ ;  hence  from  the  ordaining  power  being  one 
body,  results  the  right  to  aher  and  ^mend  aa  a  portion  of  then, 
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diort  of  the  whole,  sees  fit ;  10,  so  we  shall  observe,  id  subse-  Ch.  1. 
quent  chapters,  there  are  several  kinds  of  contracts  in  regard  ^U  1. 
lo  time,  number  of  parties,  and  amotunt  of  consideration  :  some 
must  be  for  life,  and  Sfe  only ;  some  temporary  and  some  per* 
petual.  These  are  some  of  the  great  divisions  of  contracts 
into  those  of  several  kinds ;  as  (o  the  obfeets  and  ends  to  be  ob^ 
tained  by  contracts,  and  as  to  the  subject  matter  of  them,  con^^ 
tracts  are  of  so  many  sorts,  as  to^  be  the  grounds  of  more  than 
balf  of  the  actions  that  exist* 

§  3.  Theprohabh  origin  ofe&ntraeis.  They  must  have  com- 
menced with  human  socie^.  The  obligation  of  contracts  must 
have  been  felt  in  Adam's  ramily.  Men  by  nature  being  incEnedf 
to  associate,  they,  no  doubt,  associated  as  soon  as  two  or  more 
of  them  existed,  and,  probably,  there  neverwas  atime  when  men 
did  not  want  to  exchange  labour  and  commodities  in  some  sort 
0f  society  ;  and  as  soon  as  they  felt  this  want  or  inclination, 
a^eements  and  contracts  became  necessary.  The  property  of 
the  commodity,  the  right  of  the  service  of  one,  in  wcar^  might  be 
acquired  by  another  by  force  ;  but  in  peace,  neither  could  pass 
but  by  ccHitracts.  Before  written  contracts  were  invented  and 
formtU  ones  introduced,  exchanges  must  have  been  made,  and 
rights  to  property  and  labour  yielded  and  acquired  by  mere 
agreements,  proved  by  no  other  evidence  than  the  delivery  of 
die  thing,  or  by  the  jrielding  of  the  service,  or  by  calling  some 
bystander  to  witness  the  bargain  : — as  every  individual  had 
occasion  for  agreements,  he  became  concerned  in  rendering 
them  valid,  and  so  useful.  There  was  a  common  interest  in 
supporting  them.  It  was  with  money  as  with  writing,  neither 
could  ever  be  the  invention  of  a  rude  and  barbarous  people  ; 
still  before  men  had  either,  they  must  have  had  much  occasion 
for  agreements,  not  only  in  borrowing  and  lending  commodi- 
ties, and  in  exchanging  them,  as  also  labour,  but  even  in  a 
traffic  of  labour  for  the  fruits  of  the  earth,  for  animals,  and 
other  things,  understood  to  be  the  objects  of  ownership.  The 
right  of  meum  and  iuum  was,  intuiHvdifj  perceived,  as  soon  as 
men  perceived  at  all,  as  it  ever  has  been  by  children  in  the 
cradle.  If  ten  men  from  ten  different  nations  meet,  accident- 
ally, on  a  desert  island,  and  one  of  them,  by  his  labour,  ac- 
quire a  fish  from  the  sea,  they  all,  intuitively,  perceive  it  b  his. 
This  has  ever  been  the  case,  and  it  has  ever  been  the  intuitive 
perception  of  mankind,  that  when  one,  by  his  exertions,  has 
obtained  property  or  a  right,  it  has  remained  his,  until  he  has 
lost  it  either  by  a  non  user  or  misuser,  or  jridded  it  by  his  coo^ 
sent,  and  with  this  consent,  contracts  have  been  coeval. 
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Oh.  1  •  Art.  2.  Mature  andfarwu  ofamtracts  and  agreements,  ^  1  •  A 
Art.  2.  contract  is  nothing  more  than  an  agreement  reduced  to  ufritingf 
though  we  often  speak  of  parol  or  verbal  contracts.  Strictty 
speaking,  while  terms  settled  by  the  parties  rest  in  words  only, 
they  constitute  an  agreement ;  when  that  is  reduced  to  writing, 
it  becomes  a  contract ;  and  that,  when  sealed^  becomes  a  deed; 
and  though  the  substance,  reason,  and  intent  of  every  one  is  thus 
the  same,  namely,  to  secure  a  right;  and  the  main  question, 
on  each,  is  and  must  be  the  same  ;  that  is,  what  did  the  parties 
mean,  what  right  did  they  mean  to  secure  ;  yet  as  the  rights 
of  property  and  of  persons,  and  the  wants  of  mankind  are 
almost  innumerable,  and  these  are  to  be  secured  or  supplied, 
mainly  by  their  contracts,  these,  to  answer  their  various  pur- 
poses, must,  necessai'ily,  be  almost  infinitely  various  in  forms 
and  terms,  as  the  wants  to  be  supplied,  or  the  property  or 
service  to  be  transferred,  rendered  or  received  may  require ; 
and  the  different  forms  allowed  by  law  even  to  effect  the  same 
purpose,  very  much  increase  the  variety. 

^  2.  A  proper  consideration  is  the  basis  of  each  contract  or 
agreement,  and  if  suY^h  a  consideration  is  not  expressed,  under- 
stood, or  implied,  there  is  no  contract  the  law  will  enforce. 
Fraud  renders  ever}'  one  null  and  void,  tainted  by  it.  And  no 
fraud  is  so  covered  or  protected  in  equity,  and  even  at  law,  as 
not  to  be  inquired  into.  Security  is  the  end  of  every  contract 
and  agreement,  but  the  particular  object  to  be  secured  by  any 
particular  one,  is  a  creature  of  the  moment.  But  if  executed, 
it  secures  a  right  or  interest  only  to  be  defended.  No  action 
will  be  necessary  to  recover  it.  If  executory ,  or  to  be  executed, 
the  act  to  be  done,  usually  falls  into  some  known  class  ;  as  to 
convey  lands  or  goods  to  one  or  to  many,  for  years,  for  life,  or 
in  fee,  by  delivery,  by  deed,  or  by  will,  be.  to  serve  as  an 
apprentice,  a  sailor,  or  a  servant,  be.  to  pay  wages,  freight, 
insurance  and  the  like :  so  the  law  and  practice,  usually  intro- 
duces and  settles  certain  well  known  forms  of  contracts,  adapt- 
ed to  each  description  of  acts  to  be  done  by  force  of  them^ 
Hence  each  species  of  formal  contracts  is  settled  witli  refer- 
ence to  the  thing  to  be  done,  and  the  kind  of  acts,  the  one  to 
be  done,  belongs  to;  and  so  is  the  law  and  practice,  generally, 
m  regard  to  acts  stipulated  not  to  be  done.  Therefore,  it  is  that 
each  species  of  formal  contracts  has  its  own  peculiar  properties, 
separately  to  b^  considered  in  the  subsequent  pages;  and  each 
generally  will  be  considered  as  the  ground  of  action,  and  as  the 
security  of  rights;  and  the  nature  of  the  actions  and  proceed- 
ings in  them  will  accord  with  the  kind  of  contract  of  each 
description.  But  there  are  certain  general  rules  as  to  consid- 
erations, construction,  be.  common  to  all  of  them.  As  all 
contracts  must  be  valid  or  invalid  when  made,  they  can  never 
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depend  on  after  contingenciefif  except  the  taking  effect  of  one  Ch.  I. 
may  be  suspended  until  an  event  shall  happen,  but  this  event,  Art»  2. 
or  fact,  must  be  such  as  would  have  made  the  contract  com* 
plete,  if  existing  when  made.  And  this  event  must  happen  in 
legal  time. 

^  8.  The  amount  or  adequacy  of  the  tonsideraiion.  Although 
as  between  the  parties  to  a  contract  the  law  does  not  weigh  the 
quantity  of  the  consideration,  but  deems  a  peppercorn  suffi- 
cient in  a  contract  of  any  amount,  yet  the  law  is  otherwise  as 
to  third  persons,  (and  equi^  is  clearly  so,)  who  are  affected  by 
the  contract,  as  creditors  of  the  contractor,  and  fair  purchasers 
of  the  same  property*  As  to  them  there  must  be  a  considera- 
tion reasonably  adequate,  as  a  fair  price  honestly  paid  ;  and 
even  between  the  parties,  at  law,  the  smallness  of  the  consider- 
tion  may  be  evidence*  of  fraud,  or  of  imposition,  or  of  undue 
advantage  taken.  Indeed,  the  mere  inadequacy  of  price,  alone 
considered,  and  as  no  evidence  of  mistake,  misconception,  or 
undue  advantage,  does  not  weigh,  but  if  this  inadequacy  be 
considerable,  as  half  the  value  only,  be.  it  is  held  even  as  be- 
tween the  parties  as  sufficient  evidence  of  misconception  or 
undue  advantage.  See  James  or  Jones  v.  Morgan,  and  Heath- 
cote's  case,  ch.  139  a  7,  2,  3  ;  2  Pow.  on  Con.  154  to  161, 
ch.  32  a  13,  2,  and  sundry  cases  there  cited. 

^  4«  What  is  a  private  contract^  arid  so  a  private  right  or 
property^  which  cannot  be  taken  away  by  legislative  power. 
There  have  been  no  rights  in  our  country  so  often  invaded, 
for  near  two  centuries,  by  numerous  legislatures,  as  the  rights 
secured  by  private  executory  contracts  ;  that  is,  debts  owed; 
and  privileges  secured  by  private  charters  in  the  nature  of  con- 
tracts :  under  the  pretence  of  the  public  good,  and  to  favour 
embarrassed  debtors,  these  rights  and  privileges  have  been 
often  attacked  and  violated,  notwithstanding  all  the  charter  and 
constitutional  provisions  introduced  in  better  times,  to  protect 
such  rights  and  privileges  :  the  direct  tendency  of  such  meas- 
ures has  been  to  deprive  individuals  and  private  corporations 
of  their  property  and  privileges,  and  to  produce  express  pro- 
visnons  against  their  repetition;  therefore,  in  July  1787,  Con- 
gress unanimously  introduced  into  the  ordinance  for  the  gov- 
ernment of  the  Western  country,  the  following  clause :  to  wit, 
'*  and  in  the  just  preservation  of  rights  and  property,  it  is  un- 
derstood and  declared,  that  no  law  ought  ever  to  be  made,  or 
to  have  force  in  the  sai4  territory,  that  shall  in  any  manner 
whatever,  interfere  with,  or  affect  private  contracts  or  engage- 
ments, bona  fide,  and  without  fraud,  previously  formed."  Soon 
after^  a  clause  more  concise,  and  of  broader  meaning,  but  of 
the  same  spirit,  was  made  a  part  of  the  Federal  Constitution^ 
^nd  adopted  by  the  American  people  without  opposidon }  as 
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Ch.  1.  to  the  ordinance,  the  question  has  been,  what  is  Rftivate  eon^ 
Art.  3.  tract  ;  as  to  the  constitution,  what  is  a  eoniractf  a  state  leg- 
islature is  not  alk)wed|  to  impair.  On  this  subject  will  be 
found  in  the  subsequent  pages  some  of  the  most  important  ju^ 
dicial  decisions  in  our  country. 

It  has  been  correctly  observed,  that  this  clause  includes  the 
word  c&ntracty  generaUy  :  and  that  it  cannot  be  confined  (as 
some  ui^e  it  must)  to  UUs  of  credit,  ex  post  facto  and  tender 
taws,  because  these  are  txprtuly  provided  against  in  the  same 
section ;  the  only  reasons  recollected  for  not  giving  the  word 
*'  etmtraci^^  its  usual  meaning  in  this  section,  that  is,  as  measH 
ing  a  convention  to  do  off  not  to  do  something.  There  are  two 
kinds  of  prwate  eorUracU  ;  1,  those  made  by  individnais  and 
friwUe  corporations ;  2,  where  the  public,  as  the  state,  is  one 
party,  as  when  it  creates  a  corporation  to  hold  and  manage  j»>* 
vote  property,  or  funds  for  private,  or  even  general  duiritiUf 
as  for  the  benefit  of  an  indefinite^  mukiiuAe^  whether  persons 
infirm,  poor,  to  be  instructed  in  literature,  civilized,  cliristian-« 
ized,  be.  Here  is  a  contract ^  and  the  incorporating  power  19 
merely  a  party  to  it,  and  cannot  alter  it  without  the  consent  of 
the  private  donors,  or  of  those  they  entrust  to  manage  and 
a)>ply  their  funds  in  the  manner  settled  in  forming  the  body 
politic.  These  ccmsiderations  lead  to  the  material  distinction 
there  is,  in  the  fifth  place,  between  incorporations  for  charitcAle 
and  political  purposes.  When  created  for  political  purposes, 
as  counties,  towns,  be.  the  incorporation  is  a  mere  organisa* 
tion  oi political  powers,  as  a  part  of  the  public  government.  In 
such  cases  the  incorporating  power  enters  into  no  contract ;  ao 
far  is  not  a  party  to  one,  but  may  alter  and  modify,  at  discre- 
tion, as  the  practice  invariably  has  been.  A  statute,  in  sucb 
cases,  incorporating  a  town,  or  any  body  politic,  really  a  part 
of  the  political  government  of  the  state  or  nation,  is  not  a  eon- 
tract  or  grant,  but  the  statute  enacts  a  law^  ordains  and  estab^ 
lishes  a  rule  of  conduct,  alterable  at  the  discretion  of  the  mcor- 
porating  power,  still  this  power  may  vest  in  towns,  be.  rights 
it  cannot  vary,  as  for  instance,  a  corporate  capacity  to  pur- 
chase, hold,  and  sell  lands,  and  in  this  capacity  a  town  actu- 
ally holds  lands ;  as  to  these  tliere  is  a  contract^  for  there  b  an 
implied  engagement  by  the  incorporating  power,  not  to  touch 
tliese  lands  without  the  town's  consent,  except  to  tax  them. 
This  engagement  results  from  the  spirit  of  the  government, 
whenever  one  of  its  principal  objects  is  to  protect  and  secure 
private  property  and  rights  to  their  legal  owners ;  and  when- 
ever the  incorporatmg  power  is  not  despotic,  but  is  only  a 
power  delegated  by  the  people  with  restrictions,  the  safeguard? 
of  private  right  and  property. 
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Art.  S.  The  execution.  ^1.  Everf  exehitnge  is  executed  at  the  Ch.  1. 

tnne  the  verbal  agreement,  or  written  contract,  is  carried  into  ArU  3. 
execution,  and  has  its  eflbct ;  and,  therefore,  can  nerer  be  the 


olgect  of  l^;al  compulsion,    ^one  can  be  the  object  of  this  ^^^  ^"  *^ 
compulsion,  except  those  made  to  secure  the  performance  of  tioiTftraMfik' 
some  future  act ;  and  then,  in  the  nature  of  things,  to  convey  traOi,  kc. 
©r  tranrfer  property y  as  lands  or  goods ;  render  temcej,  or  ^  ^^^^' 
pay  montet,  in  fixt  or  reasonable  quantities.     The  intent  of  dally  cb.  148 
every  contract  is  the  same,  that  is,  to  bind  one  party  to  trans-  *•  9- 
for  or  pay,  and  to  give  the  other  a  right,  in  law,  or  equity,  to 
enf<Nrce  the  performance^  so  that  he  shall  receive  the  money, 
or  effects,  according  to  their  meaning. 

^  2.  When  one  detained  the  goods  of  toother,  and  which  the 
latter  had  a  right  to  have,  the  first  and  obvious  remedy  was, 
an  action  of  debt  or  detinue,  wherein  the  plaintiff  stated  his 
right  to  the  thing,  which  he  aDeged  tlie  other  unjustly  detain- 
ed :  if  goods  or  debt  the  defendant  owed  as  the  repreetnta" 
time  ^  another y  he  was  considered  as  detainif^  the  one  or  the 
other,  or  if  he  owed  the  debt  himeelfy  in  his  own  right,  he  was 
viewed  as  otving  and  detaining,  and  to  be  called  upon  to  ren- 
der what  he  owed  and  unjustly  detained.  Hence,  there  has 
ever  existed,  in  diffisrent  nations,  the  distinction  between 
charging  one  in  the  dAet  and  detinet^  and  in  the  detinet  only. 
In  a  larger  sense,  a  man  may  be  bound  to  pay  in  money,  pro* 
pertyj  or  labour.  Before  money  was  used,  he  could  be  held  to 
pay  but  in  the  two  last,  but  since  the  general  meaeure  of  all 
property,  an  acknowledged  currency,  has  been  used,  payment 
has  been  understood  in  a  more  limited  and  appropriate  sense, 
as  a  payment  in  money.  The  precious  metals  properly  stamp- 
ed, have  most  generally  been  adopted  as  this  common  measure. 
When  a  common  representative  of  all  property  and  services  is 
thus  established,  it  usually  becomes  the  course  of  business,  for 
the  proprietor  to  sell  the  one,  or  yield  the  other,  for  a  quantity 
of  these  metals,  he  is  to  receive  of  the  purchaser,  at  the  time, 
or  afterwards,  as  the  just  equivalent  for  the  thing  parted  with. 
This  quantity  must  be  fixed  by  the  parol  agreement,  or  unritten 
contract;  or  it  must  be  a  reasonable  quantit}'  left  to  be  ascer^ 
tained  by  third  persons,  referees,  judges  or  jurors.  Where 
oae  agrees  to  pay  the  otner  a  certain  sum,  as  the  price  of  la- 
bour or  goods,  a  dd>t  arises,  and  the  payer  is  a  debtor  and  the 
receiver  a  creditor.  And  die  latter  in  an  action  of  debt,  re- 
covers this  precise  sum ;  and  often  with  damages  for  the  deten- 
tion of  it,  after  the  pay-day  fixed  upon,  or  after  a  legal  demand 
of  payment,  where  no  such  day  is  named.  But  when  the  sum 
is  not  thus  fixed  and  certain,  nor  capable  of  being  reduced  to 
a  certainty  by  cdlculatumf  made  on  given  data,  but  sounds  only 
in  damages,  the  creditm  does  not  recover  a  debt^  but  only 
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Ch.  1.      damages  (and  costs;)  thetMbre,  when  the  party  agreeing  or 

Art.  4.      contracting  to  render  to  another,  lands,  goods,  or  a  reasonable 

V^^y^^   sum  of  money,  fails  to  perform,  the  other  can  only  stie  for  anct 

recover  damages  to  be  fixed  bj  a  jury.    In  expounding  a  can^ 

tracts  the  place  where  made  must  be  considered,  unless  the 

parties  have  a  view  to  another  government,  as  when  a  bill  was 

drawn  in  France^  payable  in  England^  it  was  held  that  it  was 

governed  by  Engliih  law,  because,  originally  intended  to  be 

carried  into  effect  in  England,  but  secus  if  payable  in  France. 

This  rule  applies  to  the  nature  and  construction  of  contracts, 

not  to  the  mode  of  enforcing  them.     Hence  a  contract  made 

in  Madeira  under  Portuguese  law,  between  two  Portuguese 

subjects,  where  a  debtor's  body  is  not  liable,  was  enforced  in  N« 

York  by  her  law,  and  the  deft,  held  to  bail.   2  Johns.  R.  198, 

220,  Smith  v.  SpinoUa,  and  cases  cited  7  John*  R.  117,  118. 

1  w.  Bl.  269.    Art.  4.  Contracting  fariies.  ^  1.  There  must  be  two  at  least ; 

Bland.  ^^^^  these  must  be  abh  to  contract  either  eaopressly  or  by  kgal 

Cooke's  B.     implication.     Their  contract  may  be  executed^  as  where  two 

522^H  Bl  ^&^^  ^^  exchange  horsesy  and  do  it  immediately,  this  conveys 

663-8  Johns,  a  chose  in  possesnony  and  is  like  a  grant  that  transfers  the 

r*  ^^44a^i  ^'8^^  *"^^  possession  togedier ;  or  it  may  be  executory  ;  as  if 

Com!  D.  411.  ^^^y  ^ff^^  ^o  exchange  next  week.     This  conveys  only  a  chose 

—Co.  L.  172.  in  action.  Here  the  right  only  vests.   It  is  of  the  very  essence 

---Aliens^    of  a  contract  to  the  parties  consent.     To  this  end  they  must 

New.onCon.  ,  i-i  '^i  t»  j/«  • 

L.ai,32.—    have  Siphystcalf  a  moral  power  to  do  it,  and  a  free  exercise 
Co.  L.  2.        of  this  power,  and  actuaUy  exercise  it  in  deed,  or  in  contem- 

Idiots,  &C.         pjj^ji^j^  Qf  J^^^ 

^  2.  Hence  idiots,  lunatics,  and  persons  non  compos  mentis, 
or  distracted,  not  having  reason  to  assent,  cannot  contract ;  and 
their  contracts  are  void  ab  initio  ;  and  may  be  shown  to  be  so 
on  the  general  issue  in  some  cases,  and  in  others  on  special 
pleading  ;  but  if  a  man  be  legally  compos  mentis,  be  he  wise 
or  unwise,  he  is  bound  by  his  contract ;  yet,  however,  if  a 
contract  be  obtained  from  a  weak  man,  by  any  fraud,  practice, 
breach  of  ti'ust,  or  unfair  means,  it  may  be  avoided,  not  on  ac- 
count of  his  incapacity,  for  the  law  deems  him  capable,  but  by 
reason  of  this  practice  with  him,  which  is  considered  as  evi^ 
dence,  and  often,  as  proof  of  deceit  and  imposition :  and  in 
weighing  the  evidence  the  judges  will  notice  that  less  art  trtZI 
deceive  a  weak  than  a  sensible  man.  A  feme  covert  has  no 
In  what  power  to  contract,  or  assent,  and  her  contract  is  wholly  void, 
Bin^nand  except  in  a  few  special  cases,  in  which  the  law  allows  her  to 
Feme.  act  as  a  feme  sole,  or  as  under  the  protection  of  the  court* 

Persons  under  duress  cannot  contract  or  assent.  If  minors 
contract,  except  for  necessaries,  they  may  avoid  their  contracts, 
or  confirm  them  when  they  come  of  age.  (If  a  contract  be 
void  or  only  voidable  is  yet  unsetded  in  several  cases.) 
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§  3.  Their  assent  may  be  given,  expressly^  by  words  or  by  signs,    Ch.  1« 
or  tacitly  ;  but  it  is  a  maxim  in  law,  that  no  assent  be  inferred    Art,  5. 
from  a  man's  nJenct,  unless ;  1,  Ae  knows  his  right  and  what  V^^V^^ 
if  doing  ;    and  2d,  unless  his  silence  be  voluntary.    It  there-  Aattnt  to 
fore  follows,  if  I  know  one  is  conveying  my  property  to  another,  contr»«u 
and  I  am  voluntarily  silent^  I  may  be  barred  ;  for  the  law,  in 
this  ease,  may  presume  my  assent ;  but  this  presumption,  like  o  f  p  403 
every  other,  may  be  rebutted  by  evidence  ;  and  when  parties  or  D.  b  e/ 
assent,  it  is  not  material  how  the  matters  assented  to,  be  placed  Burghv.Pres- 
in  writing ;  therefore,  they  may  assent  to  a  whole  bond  or  ^^' 
deed,  and  make  it  binding,  when  at  the  time  of  the  signing  a 
part  of  it  is  written  by,  or  in  a  memorandum,  on  the  back  of  it. 
But  some  exceptions  are  made  by  the  statute  of  frauds,  he. 

Art.  5.  Matter  of  contracts  and  agreements.  ^  1.  It  is  a  set-  ^?  j^f*  *^* 
tied  principle  that  one  must  have  an  actwd^  o/t potential  interest 
in  a  thing  to  be  able,  by  his  contract,  or  agreement,  to  convey  it, 
or  dispose  of  it.    If  I  own  a  piece  of  land,  I  can  sell  the  grass 
that  will  grow  on  it  next  year ;  because  I  have  it  potentially. 
But  I  cannot  sell  the  future  crop  of  land  I  do  not  own.   1  can-  Sjjjjjf"  ''^  . 
not  sell  what  I  shaU  buy.     I  have  it  not  myself,  and  I  cannot  Potential  in- 
convey  what  I  have  not.     I  neither  have  it  actually  Dorpoten*  terett. 
iially.     But  I  may  by  an  executory  contract,  covenant,  or  en- 
gage to  buy  and  convey  the  land ;  but  this  cannot  enable  the 
other  party,  legally^  to  recover  the  land  ;  but  only  damages,  if 
I  fail  to  perform.  So  if  I  have  only  a  condition,  1  cannot  con- 
tract for  the  property  or  possession  ;  as  if  I  sell  a  ship  to  B,  conditional 
on  condition  he  pay  me  ^1000  in  three  months,  I  cannot,  in  die  interest, 
mean  time,  sell  her  to  another ;  for  I  have  only  a  condition, 
and  such  a  sale  is  bad,  tliough  he  fail  to  pay ;  that  is,  if  I  con- 
tract with  C,  in  the  mean  time,  that  he  shall  have  her  at  such 
a  price,  if  B  do  not  perform,  and  he  does  not,  and  I  do  not 
fulfil  my  contract  with  C,  he  can  only  have  an  action  for  dam- 
ages against  me  for  not  performing,  but  never  can  recover  the 
ship  herself  in  replevin,  or  otherwise,  as  he  would  be  able  to 
do  if  my  contract  with  him  sold  and  conveyed  the  property  of 
the  ship  to  him — See  below*    And  in  every  contract  of  sale  it 
is  asserted  to  fix  the  price.    14  Vesey  400.  When  the  par- 
ties in  any  case  reduce  their  contract  to  writing,  all  their  pre- 
vious parol  agreements  are  viewed  as  included  in  it. 

^  2.  Possibility.  There  are  three  kinds  of  possibilities ;  1,  a  a  i>ay»s  Ca. 
possibility  coupled  with  an  interest;  this  may  be  devised,  trans*  187.— 8  T.Rc 
mitted,  or  assigned,  as  an  interest  one  has  by  executory  devise,  ^n^'^.  j^ 
this  too  will  pass  by  descent ;  because  the  person  has  an  tfi-  «-i  Bnrr.2&s! 
terest  in  the  lands  known  in  law :  so  in  contingent,  springs  Zrt 'r  fiS* 
ing^  and  executory  uses.  2.  A  bare  possibility,  or  hope  ofsue*  ^|o  Mod. 
cession,  as  of  an  heir,  living  his  ancestor ;  this  cannot  descend,  419  to  426.—^ 
nor  can  it  be  ass^ed,  depised,  or  even  released  >  the  utmost  *  ^-  ^•^^• 

VOL.  I.  13 
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Ctt.  1*  the  heir  caa  do,  in  respect  to  this,  is  to  release  to  the  tenant 
Jirt.  6*  of  the  land,  ufith  warranty^  and  so  bar  or  rebut  himaelfby  h%9 
\^'y^J  ^^'^  warranty.  3.  A  possibility^  a  mere  contingent  interest^  as 
A  Wood*t  ft  deyise  to  A  if  he  survive  B ;  here  is  a  mere  contingency  ; 
Cod.  ^,  fid,  and  any  estate  A  may  have  depends  on  a  condition  precedent^ 
72.-^0  Co.  ^^^  ^^  ^®  ^^®  before  B,  nothing  vests  in  A  or  goes  to  A's  heir ; 
49.  case  of  nor  has  A  any  interest  he  can  devise  or  ass^n^  or  any  way 
F^"^*M  transfer  by  his  contracts.  But  this  possibility  A  may  release 
8  Co.  96.-^  ^o  ^A^  tenant  of  the  land  ;  as  the  wife^s  possibility  to  dower 
2  Bi.  Com.  may  be  rdeasedy  living  her  husband  ;  as  was  decided  in  the 
2'cr^^r—  *^*^  *"^  sevendi  points  in  Lampet's  case,  10  Co.  48.  So  a 
1  Com.  D.  term  for  years  is  granted  to  A  for  life^  remainder  to  B  ;  B  liv- 
^•— ®"*^-  ing,  A  has  but  a  mere  possibility ^  a  mere  contingent  interest^ 
878.— Co.  ll  ^^  is  good  only  if  A  die  before  the  term  ends,  in  the  use  or 
264.— Sfaep.  term  itself ;  but  during  A's  life  B's  executory  interest  cannot 
2?®^^"j*  be  granted  to  a  stranger ;  but  this  possibility  may  be  extin- 
Mod.  iGs'to  guished  by  a  release  to  him  in  possession :  the  reason  is,  the 
ig'-^Wood  grant  to  a  stranger  occasions  suits  and  contentions ;  but  the 
120.-3  Wood  '^^^^^  ^^  ^*^  ^^  possession  extinguishes  them ;  and  the  many 
616.— 4  cases  on  this  litigated  point,  seem  to  be  reducible  to  this  one 
Si^F^"^  principle ;  the  release  is  good,  and  extinguishes  the  possibility, 
401  416,  when  made  to  one,  who  has  an  interest  in  the  things  in  which 
548.— Cro.  the  possibility  is  absorbed,  whether  in  possession,  remainder,  or 
Eart  1^^  reversion,  in  privity,  or  otherwise  ;  because  in  either  way  the 
6Crai8e628,  possible  interest  is  absorbed  or  extinguished^  and  being  so,  it 
624,  &c.,  cannot  be  the  ground  of  litigation,  as  it  might  be,  and  often 
9.  Wi^^ord  ^^^^^  b^)  if  the  law  allowed  it  to  be  transferred  to  a  stranger. 
4  Vesey  jan.  §  3.  So  in  personal  matters,  if  a  master  agree  to  pay  his  mate 
6^T  R^o  $^^  wages,  provided  he  proceeds^  continues^  and  does  his 
—16  Mod.  ^^y  ^™  ^^^  J^^  ^^  another,  as  from  Jamaica  to  Ijondon^ 
412.  and  the  mate  dies  on  the  passage,  his  administratrix  can  re- 

cover no  part  of  the  sum,  or  any  wages ;  no  interest  could 
See  Cotler     pass  from  the  deceased  mate  to  her  as  his  representative,  be- 
admx.  r.        cause  none  ever  vested  in  him  ;  but  to  the  vesting  of  any,  there 
was  a  condition  precedent ;  to  wit,  his  performing  the  voyage ; 
nor  had  he  any,  he  could,  by  contract,  have  assigned.   No  lim- 
ited number  of  lives  on  which  an  executory  interest  vests.   4 
Vejey  jun.  313^. 
4Co.  123.—       Art.  6.  Privies.  §  1 .  Contracts,  in  many  cases,  are  materially 
GfUMT  bot'a     "fii^cted  by  privity.  In  Beverly* s  case  it  was  resolved  that  a  deed 
Day's  Ca.  90  of  a  person  non  compos  is  voidable^  yet  he  himself  shall  not  avoid 
held  that       jj .  j^yj  ih^  \is  privies  in  bloody  as  his  AetV*,  or  by  representor 
may  avoid     ^ion^  as  executors  or  administrators  might  do  it ;  but  not  privies 
her  own        in  estate^  as  be  in  rematnderor  reversion^  is  to  tenant  Jor  life  ; 
tSbB  nasoB^    Bor  in  tenure^  as  thefeuAd  lord  was  to  the  tenant  of  the  land. 
ifif,oh.  86ya.  The  reason  is,  a  man's  deed  or  contract  is  his  mere  personal 
^  act ;  it  binds  him  solely,  because  it  has  his  kgal  assemt,  ex« 
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pressed  or  implied.    Without  it,  he  cannot  be  held  to  yield  a    Ca.  I. 
right ;  and  without  this  assent  a  right  secured  to  him,  by  the    Art,  7. 
contract,  cannot  be  released ;  and  being,  in  toto,  penanai^   \t^y^J 
none  but  such  as  represent  the  perton^  can  avoid  or  confirm. 
By  this  implied  personal  assent,  one  partner  bmds  another  in  a 
partnership  contract ;  the  wife  the  husband  ;  and  the  senrant 
the  master,  by  a  contract  made  by  his  implied  consent.  If  two 
take  a  bond,  and  one  release  it,  the  other  is  barred  on  the 
same  principle ;  because  by  voluntarUyjoiniDg,  this  power  is, 
impliedly,  given  to  each  by  the  other.  But  if  by  law  compelled 
to  joitiy  as  in  audOi  querela,  nnd  in  some  other  cases,  the 
release  of  one  has  no  such  e&ct,  because  here,  the  joining  be- 
ing thus  by  legal  eompuieum^  there  is  no  room  for  such  implied 
assent  or  to  presume  it.    On  this  distinction  is  summons  and 
severance^  in  actions,  founded  ;  therefore,  if  two  or  more  voZiin- 
tartly  join  in  taking  a  contract,  and  one  will  not  proceed  in  an 
action  upon  it,  he  cannot,  by  law,  be  severed  ;  but  if  by  law 
two  or  more  are  obliged  to  join  in  a  suit,  aud  one  will  not  pro-  Toller's  t.  of 
ceed  in  it,  he  may  be  severed  by  summons  and  severance,  and  ^^  ^r1» 
the  rest  proceed  without  him  ;  but  there  is  no  summons  and 
severance,  where  all  need  not  join.    10  Mass.  R.  136. 

^  2.  By  privity  of  contract,  a  release  to  one  obligor  is  a  re-  ^  ^  _^ 
lease  to  the  other,  or  to  all  in  the  bond  ;  because  here  the 
creditor  releases  all  his  right  by  dischapge  to  one  debtor,  and 
another  may  get  it  and  plead  the  release.  The  privity  among 
the  debtors  is  in  their  being  bound  and  united,  and  jointly,  in  one 
entire  debt ;  however,  in  some  cases,  one  may  be  discharged 
and  not  the  others. 

^  3.  So  where  several  are  interested  in  one  entire  thing,  or  How  a  to- 
estate,  there  is  a  privity  of  estate,  and  they  are  privies ;  and  Jj^^l,^  jj 
a  deed  to  one  may  be  pleaded  by  another ;  as  a  release  to  one  esute  affect* 
joint-tenant,  or  partner,  may  be  pleaded  by  another.     It  ope-  «aother. 
rates  on  the  thing,  and  one  interested  in  it  may  use  it ;  as  one 
in  remainder,  or  reversion,  may  plead  a  release  or  confirmation 
to  tenant  for  life,  and  e  converso;  the  same  as  to  an  heir,  exec- 
utor, guardian  and  ward,  lessor  and  lessee. 

These  are  a  few  of  the  material  principles  in  contracts  and 
agreement,  in  the  English  and  American  laws,  which  will  be 
often  considered,  more  minutely  in  the  following  pages,  as  dif-  g  j^^*^  ^ 
ferent  subjects,  to  which  they  relate,  shall  come  into  view.  263, 2fi6. 
And  an  entire  contract,  illegal  and  void  in  part,  is  so  in  the 
whole,  and  a  contract  must  be  proved  as  laid  in  tfie  plaintiff's 
declaration. 

Art.  7.  Of  dissolving  contracU.  ^  1.  It  is  asetded  rule,  that  r^^J  J.^*' 
with  as  high  a  degree  of  force,  or  validity,  as  a  contract  re-  Peine, 
ceives  in  its  formation,  it  must  be  dissolved  ;  and  according  to  ^ovm  qnod- 
the  Roman  rule,  unumquodque  dissolvi  eo  ligamine  quo  liga^  ^^   '       ' 


96  CONTRACTS  AND  CONSIDERATIONS. 

Ch«  1*      ter.     On  this  principle  a  deed  must  be  discharged  by  deed. 
Jlrt.  T.      Hence  a  discharge  in  the  nature  of  a  release,  vnihout  deedj  in 
y,^Y«^  satisfaction  of  all  demands,  cannot  be  pleaded  in  an  action  of 
covenant ;  for  covenant  by  deed  must  be  diicharged  by  deed. 
Bi^  '^'a      '^^^  ^^^^  holds,  whenever  the  deed  or  contract  itself  is  to  be  re- 
4  Matt.  R.      leased,  discharged,  or  dissolved ;  but  not  when  damages  arising 
443,  Keile-     out  of  it  are  to  be  released  or  discharged ;  for  a  writing  unthr- 
ran  v.  Browa.  ^^^  ^  ^^^j  cannot  operate  as  a  defeasance,  so  as  to  make  a 
mortgage  of  a  deed  absolute  on  the  face  of  it,  in  lawy  though  it 
may  in  equity. 
Civil  la«r.—       §  2.  Every  payment  supposes  a  debt^  and  if  any  thing  be  paid 
French  law.  qq^  jy^^  jj  ^jy  j,g  demanded  back,  but  not  as  to  moral  obliga- 
tions, voluntarily  discharged.  A  contract  may  be  discharged  by 
every  one  interested  in  it,  such  as  a  co-obligor,  or  surety,  or  by 
one  not  interested,  if  he  act  in  the  debtor's  name  to  make  a  valid 
payment  and  discharge,  he  who  pays  must  own  the  thing  given 
in  payment,  and  have  a  power  to  alienate  it.  A  payment  made 
to  one  who  has  no  power  to  receive  for  the  creditor,  is  vaUd, 
and  discharges  the  debt  if  ratified  by  him,  or  if  the  thing  come 
to  his  use. 

^  3.  ^s  to  the  principles  of  contracts  in  the  civil  and  other 
di&reat'  *°  ^^''   Perhaps  the  principles  of  contracts,  as  found  settled  in 
couQtries.       the  dvil  law,  and  in  the  laws  of  some  of  those  European  na- 
tions, which  have  more  strictly  followed  the  civil  or  Roman 
law,  will  be  observed  to  be,  in  some  cases,  nearer  the  moral 
sense  of  mankind,  than  those  of  the  English  laws,  though  the 
difference  will  not  be  found  to  be  considerable.    In  some  cases 
it  may  be  found  we  have  adopted  the  principles  of  the  dvil  law, 
where  the  English  have  not.     Hence  the  principles  of  con- 
tracts, following,  are  extracted  fram  the  French  code  revised, 
If  in'^a^rt'^^to  ^"^  published  about  1805  and  1806,  and  these  will  be  found  to 
234— 4itic  3,   have  been  collected,  almost  verbatim,  from  the  Roman  or  civil 
art.  1  to  20.    law.     These  principles,  in  general,  being  founded  in  the  moral 
ns  1  a  es.       perceptions  of  men,  are  such  as  are  recognised  in  all  civilized 

nations,  with  but  few  exceptions. 
J?'®,**'"®  J"       §  4.  In  the  French  law  a  contract  fs  defined  to  be  a  conven- 

the  laws  o*        .    ^      .,  ,  „  ,     .  >       i  i-        * 

Louisiana,  p.  tion,    '^  par  laquelie  une   on  plusiurs  personnes    s    obligent 
^)-  envers  une  ou  plusieurs,  a  donner,  a  faire,  ou  a  ne  faire  quel- 

que  chose."  The  conditions  of  which  are  ;  1,  the  consent  of 
the  party  binding  himself ;  2,  his  capacity  to  do  it ;  3,  an 
object  certain,  that  forms  the  matter  of  the  contract,  and  4,  a 
legal  cause  of  the  obligation.  But  there  is  no  consent,  if  given 
by  mistake,  or  if  it  be  obtained  by  violence  or  deceit ;  but 
then  the  error  must  be  in  the  substance  of  the  thing  itself 
which  is  the  object ;  and  violence  avoids  the  contract,  though 
used  by  a  third  person,  and  it  is  violence  when,  of  a  nature  to 
inspire  a  rea^KUiable  person  with  the  fear  of  exposing  himself, 
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t 

ix  estate  to  a  considerable  and  present  evil ;  and  in  this  case,    Ch.  1. 
jespect  is  to  be^iad  to  the  age,  sex,  and  condition  of  the  person.    Art.  7. 

^  5.  But  a  contract  cannot  be  impeached  by  reason  of  vio- 
lence, if  after  it  has  ceased,  the  contract  is,  expressly,  or 
tacitly  approved,  or  if  the  legal  time  allowed  to  except  to  it  be 
passed. 

^6.  ^^  Le  dolj^^  or  deceit,  avoids  a  contract  when  so  practis- 
ed by  one  party,  that  without  this,  the  other,  clearly,  would 
not  have  contracted ;  but  deceit  is  always  to  be  proved. 

^  7.  Every  one  may  contract,  if  not  declared  by  law  to  be 
incapable ;  and  one  of  ability  to  contract  cannot  allege  the 
incapacity  of  the  party  with  whom  he  contracts. 

^  8.  The  mere  lue,  or  mere  pofsestion  of  a  thing  may  be,  as 
well  as  the  thing  itself,  the  object  of  a  contract. 

^  9.  An  obligation,  without  cause,  or  grounded  on  a  false  or 
illegal  one,  is  void :  and  an  implied  contract  is  as  valid  as  an 
express  one.  The  cause  is  illegal,  when  prohibited  by  law,  or 
is  contrary  to  good  morab,  or  tibe  public  order. 

§  ID.  An  obligation  to  give,  implies  a  delivery  of  the  thing, 
and  a  duty  to  preserve  it  till  the  delivery,  on  the  penalty  of 
damages  to  the  creditor. 

^11.  No  damages  are  due  to  the  creditor,  or  contracter,  till 
the  contract  be  broken.  They  are,  generally,  when  broken, 
his  loss  sustained,  and  gain  thereby  deprived  of,  but  such  only 
as  are  the  immeditUe  and  direct  consequence  of  the  non-exe- 
cution of  the  contract. 

^  12.  When  it  is  expressly  provided  for  in  the  contract,  that 
the  party  failing  to  execute  it,  shall  pay  a  certain  sum  in  the 
name  of  damages,  and  interest,  that  very  sum  must  be  paid. 

^13.  The  construction  is  upon  the  whole  contract,  and  what 
is  implied  is  to  be  taken  into  view,  as  much  as  if  expressed. 
See  14  Mass.  R.  453-^55,  as  to  doing  a  seaman's  duty. 

^14.  C^mdiiians.  Every  condition  impossible,  or  contraty 
to  good  morals,  or  prohibited  by  law,  is  void.  And  a  condi- 
tion not  to  do  a  thing  impotsiUet  avoids  not  an  obligation  in 
which  it  is  contained.  Every  condition  is  to  be  performed  in 
the  manner  the  parties  really  meant  it  should  be.  When  an 
obligation  is  made,  depending  on  a  future  uncertain  event,  or 
on  one  that  has  actually  happened,  though  not  known,  the 
thing  contracted  about  remains  at  the  debtor's  risk,  who  is 
not  bound  to  deliver  it,  but  on  the  happening  of  the  condition. 
If  the  thing  entirely  perish  without  his  fault,  the  obligation  is 
extinct.  If  damaged  without  his  fault,  the  creditor  has  his 
election  either  to  dissolve  the  contract,  or  to  demand  the 
thing,  b  the  state  wherein  it  is,  without  diminution  of  price. 
If  the  thmg  be  damaged  by  the  debtor's  fault,  the  creditor  has 
a  right  to  dissolve  the  contract,  or  to  demand  the  thing  in  the 
state  in  which  it  is,  with  damages  and  interest. 
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Cm.  1.  ^15,  Contracts  in  the  tdtemeUive.    In  these,  the  debtor  or 

Art.  7«  CQOtractor  is  at  liberty  to  deliver  one  of  two  things  ;  the  elec"" 
tion  is  his,  if  not  expressly  given  to  the  creditor ;  and  be  may 
deliver  either  to  the  creditor,  but  not  a  part  of  one,  and  a  part 
of  the  other.  This  contract  is  single,  if  one  of  the  two  things 
cannot  be  the  subject  of  the  contract ;  and  the  contract  is 
binding  as  to  the  other* 

§  16.  If  one  cannot  be  delivered,  because  {>erished  by  the 
fault  of  the  debtor,  he  cannot  offer  the  price  in  its  ste^ ;  if  both 
perish,  and  one,  by  his  fault,  he  must  pay  the  price  of  the 
one  that  perished  last.  If  one  perish  without  the  debtor's 
fault,  the  creditor  ought  to  have  the  other. 

^17.  In  the  conirat  solidaire  there  is  something  not  found  in 
our  law.  It  is  a  contract  among  many  creditors,  when  on6  of 
them,  expressly,  has  a  right  to  demand  payment  of  the  whole, 
and  this  payment  made  to  one  of  them  discharges  the  debtor  ; 
and  it  is  at  his  election  to  pay  either  creditor,  if  not  prevented 
by  a  suit  of  one  of  them.  The  release,  made  by  one  of  them, 
discharges  the  debtor,  but  for  the  part  of  the  releasing  creditor. 
Every  act  that  interrupts  the  prescription,  or  limitation,  as  to  one 
of  them,  benefits  all  the  creditors*  On  the  debtor's  part  the  coo* 
tract  b  solidairCf  when  several  are  bound  for  the  same  thing,  so 
that  any  one  of  them  may  be  compelled  to  pay  the  whole  ;  and 
the  contract  may  be  solidaire^  though  one  of  the  debtors  be 
bound  differently  from  another,  in  regard  to  the  same  thii^ ;  as 
one  condiiionaUyj  and  another  ahsolutdy^  one  to  pay  immediate^ 
ly,  and  another  at  some  future  day.  This  kind  of  contract  can 
be  only  by  express  stipulation.  If  the  thing  perish,  by  the 
fault  of  one  or  more  of  the  debtors  solidaireSf  the  other  debtora 
are  held  to  pay  the  price  of  the  thing,  but  not  damages  and 
interest,  the  creditor  can  demand  damages  and  interest  only 
against  the  debtors  by  whose  fault  the  thing  perishes,  and 
those  *'  en  demeure.^^  The  suit  against  one  debtor  interrupts 
the  prescription  as  to  all,  and  a  demand  of  interest  against 
one  of  them,  causes  interest  to  run  against  aU  of  them*  There 
are  many  other  peculiarities  in  this  species  of  contract,  some 
of  which  might  be  useful  in  any  country,  especially  if  one 
creditor  becomes  executor ;  so  of  one  debtor,  it  does  not  afiect 
the  contract  as  to  the  others,  nor  does  a  composition  as  to  one 
debtor. 

^18.  Penai  contracts.  If  tlie  oootract  be  void,  the  penal 
part  is,  of  course ;  but  the  contract  may  be  valid,  though  the 
penal  part  be  void ;  nor  is  the  creditor  bound  to  demand  the 
penalty,  which  is  never  incurred  till  there  is  a  failure  in  per* 
forming  the  contract. 

$  19.  Payments  vsdid  by  the  CiM  Law^  ^c.  See  discharge 
above.  A  payment  in  moneyi  or  other  thing,  consusned  iy  Me, 
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cannot  be  demanded  back,  from  the  payee,  who  has  consamed  Ch.  1  • 
it,  bcnafidty  though  made  by  one  not  the  owner,  and  not  hav-  Art.  7. 
ing  power  to  pay* 

^  20.  Payment  btrndfidey  may  be  to  one  in  possession  of  the 
security^  but  to  a  creditor,  incapable  of  receiving,  is  invalid,  at 
least  if  ^e  debtor  do  not  prove  the  thing  paid  has  turned  to 
the  creditor's  benefit,  who  can  never  be  obliged  to  receive  any 
thing,  but  that  which  is  due  or  stipulated  for;  the  thing  ofiered 
bemg  of  greater  value  makes  no  difference :  and  though  a  debt 
be  divisible,  a  creditor  cannot  be  forced  to  take  a  part  of  it ; 
and  whoever  claims  the  execution  or  ducharge  of  a  contract 
has  the  anus  probandi. 

^21.  Payment  by  whom  directed ^  by  the  CivU  Law*  If  the 
debtor  owe  two  debts,  he  has  a  right  to  declare  which  of  them 
be  pays ;  but  if  a  debt  on  interestj  he  cannot,  without  the 
creditor's  consent,  apply  the  payment  to  the  prbcipal.  It  is 
first  appHed  to  the  interest.  When  the  debtor  owes  divert 
debts,  and  has  accepted  an  acquittance,  by  which  the  creditor 
lias  applied  what  he  has  received  to  one  of  them,  specially, 
the  debtCHT  cannot  then  apply  the  payment  to  a  different  one, 
at  least,  if  there  be  no  deceit  or  surprise  on  the  creditor's 
part :  but  when  the  acquittance  makes  no  application  of  the 
pajrment,  it  is  applied  to  the  debt,  the  debtor  is  most  interested 
in  discharging  among  those  due  ;  and  if  some  be  not  due,  to 
those  due,  though  these  be  the  least  burdensome. 

^  22.  Whatever  discharges,  or  benefits,  the  principal,  does 
the  sority,  but  not  e  converse. 

^  23.  lAmUaiions  run  not  in  case  of  violence,  but  fi'om 
the  day  it  ceases ;  nor  in  case  of  error,  mistake,  or  deceit,  but 
from  the  day  it  is  discovered ;  and  in  general,  in  regard  to 
married  women,  minors,  be.  but  from  the  day  the  inability  is 
removed,  on  the  general  principles  of  law. 

^  24.  Implied  contracts.  Some  of  these  result  from  the  au- 
thori^  of  law  only  ;  others  from  personal  acts.  The  former 
are  involuntary^  die  latter  result  from  quasi  contracts^  &c.  or 
^^des  quasi  contrats,  or  des  delits  ou  quasi  des  jiUits.^*  The 
quasi  contracts  are  one's  own  acts,  purely  voluntary  ;  whence 
diere  results  some  engagement  to  a  third  person,  and,  some- 
jdmes,  a  mutual  one  between  two  parties.  When  one,  volunta- 
rily, conducts  an  affair,  the  proprietor  knowing  it  or  not,  he 
tacitly  engages  to  continue  the  business  he  has  begun,  and 
forward  it  till  the  proprietor  can  manage  it  himself;  and  if  he 
die  before  it  is  finished,  till  his  representative  can  take  the 
direction  of  it ;  and  he  is  bound  to  conduct  the  affair  with  all 
the  care  of  a  good  father  of  a  family  ;  yet  the  circumstances 
that  may  have  led  him  to  engage,  may  authorise  the  judge  to 
moderase  the  damages  and  interest,  diat  result  from  the  iaub 
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Ch.  1.  or  the  negligence  of  the  undertaker.  And  when  he  has  con- 
Art.  7.  ducted  well,  the  owner  ought  to  fulfil  all  the  engagements,  the 
undertaker  has  contracted  in  his  name,  and  to  indemnify  him 
as  to  all  his  personal  contracts  ;  and  to  reimburse  him  all  the 
useful  and  necessary  expenses  he  has  been  at. 

<§2d.  He  who  receives,  by  mistake,  or  knowingly,  what  is  not 
due  to  him,  is  under  an  implied  obligation  to  refund  to  him  of 
whom  the  thing  is  unduly  received — so  if  one,  by  mistake,  be- 
lieves he  is  debtor  and  pays  the  debt,  there  is  the  like  obligation 
to  refund  ;  but  this  right  exists  not  when  there  is  a  recovery  by 
suit*— so  if  one  wrongfully  receive,  he  is  impliedly  bound  to 
restore  as  well  interest  or  profit,  as  the  capital.  If  the 
thing  so  received  exist,  he  is  bound  to  restore  it  in  kind ;  and 
its  value  if  it  exists  not,  or  has  been  damaged  by  his  fault. 
If  he  bond  fide  received  it,  and  has  sold  it,  he  shall  be  held  to 
restore  only  the  price  it  sold  for.  And  he  to  whom  the  thing 
is  restored  ought  to  account  to  the  bond  fide  possessor  for  all 
necessary  and  useful  expenses  incurred  to  preserve  the  thing. 

^  26.  Delicto  et  queen  delicto.  Whenever  I,  by  my  act^  and 
in  any  degree  by  my  fault,  injure  another,  I  am  under  an  im- 
plied obligation  to  make  him  reparation  ;  so  if  by  my  impru- 
dence or  negligence  ;  so  if  done  by  any  one  for  whom  I  am 
responsible.  The  father,  and  after  his  death,  the  mother  is 
responsible  for  damages  done  by  minor  children  living  with 
them  ;  eo  as  to  masters  and  servants,  and  those  one  employs, 
unless  it  be  proved  they  could  not  hinder  the  act ;  the  same 
as  to  animals  one  has  in  his  care.  So  the  owner  of  a  building  is 
responsible  for  the  damages  caused  by  its  ruin,  when  it  hap- 
pens in  consequence  of  a  default  in  supporting  it,  or  by  a  fault 
in  the  construction  of  it. 

^  27.  Difference  betufeen  fnorality  and  law.  In  some  special 
cases  the  law  of  the  land  and  morality  are  the  same,  when 
this  law  has  for  its  object,  solely,  reason  and  conscience  to 
guide,  but  difiers  when  policy,  or  arbitrary  rules  must,  also,  be 
regarded.  "  Virtue  is  alone  the  object  of  mora/tVy"— but  this 
law  has,  also  often,  for  its  object,  the  peace  of  society,  and 
what  is  practicable  :  Hence,  though  every  lesionj  or  undue 
advantage  in  a  bargain,  to  the  hurt  of  another  party,  practised 
by  one,  is  an  act  of  injustice  in  the  eyes  of  morality;  yet  it 
is  not  the  mean  of  restitution  in  the  eyes  of  the  law  ;  because, 
often,  impracticable  in  every  minute  degree.  The  French 
have  a  maxim  that  "  La  vertu  est  objet  de  la  moralite  la  loi 
a  plus  pour  objet  la  paix  que  la  vertu."  The  law  of  Rome 
provided  that  if  the  price  of  a  thing  the  parties  agreed  on, 
was  less  than  half  the  real  price  in  common  opinion,  the  seUer 
might  rescind  the  bargain,  but  the  Roman  lawyers  differed  as 
to  the  principle.     Some  thought  the  smaUness  of  th^  price. 
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was  evidence  of  deception  or  fraud,  others  not ;  but  that  the    Ch*  1* 
rescinding  was  in  virtue  of  a  positive  rule  of  law.     The    ArU  ?• 
Firench  civil  code  and  the  French  lawyers  seem  to  have  adop-  k^^VK^ 
ted  the  same  grounds  and  principles,  making,  instead  of  half, 
seven  twelfths  of  the  price,  the  rule ;  but  in  neither  law  had, 
or  has  the  buyer  the  benefit  of  Unon  ;   because  it  has  been 
said  he  is,  generally,  at  liberty  to  buy  or  not ;  probably,  the 
necessitv  some  are  under  to  buy,  in  aU  events,  provisions  in 
time3  01  famine,  sieges,  on  journies,  medicines  in  sickness^ 
&c.  has  not  been  deemed  to  be  sufficiently  frequent  to  justify  the 
allowing  the  benefit  of  lesion,  or  of  avoiding  oppression  in 
buying ;  after  all  it  is  difficult  to  see  why  this  benefit  should 
not  have  been  extended  to  buyers  as  .well  as  sellers. 

Thus  far,  3  to  27,  both  included,  is  extracted  from  the  laws  of 
Rome  and  France ;  we  have  adopted  the  principles  of  the 
JRoman  law,  as  to  the  descent  of  estate  to  all  the  children 
equaUy;  there  are  these  and  many  other  reasons  for  our  stu- 
dying those  laws,  existing  here,  that  do  not  exist  in  England. 
See  Loui»ana. 

§28.  In  the  construction  of  contracts,  it  is  Paley's  idea  "  that  J^«y  l^-r 
every  contract  should  be  construed  and  enforced  according  to  i^^* 
the  sense,  in  which  the  person  making  it  apprehended  the  per- 
son in  whose  favor  it  was  made,  understood  it."    Whether  this 
manner  of  construing  contracts  be  strictly  legal  or  not,  it  clear- 
ly is  well  calculated  to  preclude  evasion  in  many  cases. 

§  29.  As  to  the  meaning  and  intent  of  a  man's  contract,  it  must  ^|^^*  ^ 
be  construed  according  to  the  law  of  the  country  where  made,  r.'84,  Pear- 
but  as  to  the  enforcing  it,  according  to  the  law  of  the  country  saU,  &«.«. 
where  it  is  enforced  or  sued,  or  '^  the  lex  loci  applies  only  to  g  J^'^,'"^, 
the  nature,  validity,  and  construction  of  contracts,  and  not  to  is9, 194. 
the  form  of  the  action,  the  course  of  judicial  proceedings,  or 
the  time  when  the  action  must  be  commenced." 

§  dO.  So  a  contract  may  be  construed  according  to  the  sub- 
ject ;  as  where  a  father  covenanted,  on  the  marriage  of  his 
daughter,  to  pay  her  and  her  intended  husband  £20  a  year,  it 
was  held  to  be  during  their  lives ;  as  it  must  be  intended  a 
provision  for  their  support ;  and  thus  the  meaning  of  the  par- 
ties is  often  collected  from  observing  what  they  ought  to  have 
understood  when  they  contracted. 

§  31.  This  was  oiswnpsit  on  a  promissory  note  dated  March  l?^^*  ^ 
7,  1812 ;  plea,  it  was  made  on  Sunday  ;  held  to  be  no  objec-  pu/ia  £^9? 
tion,  but  the  contract  was  adjudged  good.  rut  Dam. 

^32.  In  making  contracts,  the  maxim  caveat  emptor,  applies 
only  to  real  estates. 
^  33.  Contracts  in  equity,  &c.   General  principles  ;  1,  courts  As  to  these 

of  equity  must  view  contracts  within  their  jurisdiction,  sub-  !?**\*" '" 

jLQuiiV|  see 

the  cases  in  d«(ai1  fdund  \n  the  indexi  Chancety  aod    Equity. 
VOL.  I.  14 
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Cri.  1  •  ^titialljr,  as  courts  of  law  do :  for  as  Heither  can  make  a  con- 
jfrt.  7.  tract  for  the  parties,  and  in  construing  them  in  each  event, 
there  is  the  same  material  rule  in  every  case  :  that  is  to  find 
and  go  by  the  meaning  of  the  parties  making  them.  Therefore 
Judge  Lyon  well  observed,  that  "  neither  a  court  of  equit)'  nor 
k  court  of  law  can  vary  men's  wills,  or  agreements ;  courts 
should  endeavour  to  understand  them  truly,  but  not  to  extend 
or  abridge  them  ;  they  cannot  control  a  law-contract  nor  re- 
lieve against  damages."  But  in  proving  them,  equity  often 
applies  to  the  consciences  of  the  parties,  and  tliat  sense  of 
trutli  so  widely  implanted,  that  but  few  can  deny  it,  or  assert  a 
falsehood,  without  showing  a  consciousness  of  guilt :  but  the 
law  cannot  often  make  such  application.  The  equity  princi- 
ple evidently  gives  hardened,  unprincipled  men  the  advantage, 
who  can  deny  or  conceal  the  truth,  or  assert  a  falsehood,  when 
1/  for  their  advantage,  without  a  blush  ;  and  even  when  they  do 
this,  they  get  the  truth  from  their  honest  opponents  and  avail 
themselves  of  it ;  were  such  unprincipled  men  numerous, 
probably  this  application  would  not  be  resorted  to.  There 
are  other  material  differences  in  treating  contracts  in  courts  of 
equity  and  of  law,  some  of  the  most  material  will  here  be  no- 
ticed ;  and  as,  in  a  vast  majority  of  cases,  contracts  are  the  same 
in  law  and  equity,  to  every  material  purpose,  the  best  way  ts 
to  notice  the  most  material  cases  in  which  they  differ ;  and 
where  they  agree  the  law  governs. 

§  34.  A  second  case  of  difference  is  very  material.  In  equity 
when  a  thing  is  contracted  to  be  done,  it  is  viewed  as  done  ;  as 
if  A  contract  to  convey  a  house  to  B,  equity,  before  a  convey- 
ance is  in  fact  made,  views  it  as  B's  house  to  all  intents,  a 
house  he  risks,  may  sell,  devise,  or  mortgage  ;  on  which  A's 
debts  are  no  lien,  and  on  B's  death,  is  his  assets,  and  descends 
to  his  heir.  On  the  same  principle  money  contracted  to  be 
invested  in  land  generally,  is  considered  as  land,  and  descends 
to  the  heir,  as  land  does.  In  law  there  is  no  such  principle  ; 
but  in  this  case  the  estate*remains  A's ;  and  this  singular  notion 
exists  in  equity,  only  when  the  contract  to  convey  is  completely 
valid  and  such  as  a  chancery  court  will  decree  to  be  fully  ex- 
ecuted by  an  actual  conveyance.  Hence  equity  views  the  es- 
tate as  the  law  does,  if  there  be  infancy,  dower,  or  other  cause 
to  obstruct  this  mode  of  conveying  property,  as  will  be  ex- 
plained in  future  chapters. 

§  35.  Equity  views  a  feme  covert,  in  regard  to  her  separate 
properQr,  as  a^me  sole,  (see  also  Baron  and  Feme,  ch.  19)  and 
so  allows  her,  when  it  appears  to  be  her  intention,  alone  to  dis- 
pose of  or  to  charge  it.  The  law  is  different.  Not  so  in  Con- 
necticut. 1  Day's  R.  221,  ch.  19  a.  I. 
^  36.  A  fourth  difference.     Equity  fuUy  allows  the  assign- 
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ment  of  a  chase  in  aeiionj  and  the  assignee  to  sue  in  his  own  Ch.  1. 
name  in  equity ;  tiie  law  does  not  do  this,  but  m  virtue  of  some  Art  .?• 
statute  (see  also  ekoMe  in  lictionf  ch.  24.)  So  equity  relieves 
against  penalties  and  foffeiiures  in  contracts,  when  the  law 
cannot  without  statute  provisions  (see  also  Damages,  ch.  28, 
and  Penalties,  be.  ch.  146.) 

^  37.  A  fifth  difference.  Equi^  examines  and  weighs  the 
adequaeg  of  the  consideration  of  contracts  much  more  accu^ 
rately  than  the  law  can,  especially  of  instruments  under  seal. 
(See  ch.  32  a.  13,  2.) 

§  38.  A  sixth  difference.  Though  equity  will  not  set  aside  or 
rescind  contracts  fairly  made,  or  merely  because  unreasona^ 
&2e,  between  the  parties,  or  fairly  made  between  parent  and 
child  just  come  of  age  ;  so  guardian  and  ward  ;  so  contracts 
between  master  and  servant ;  or  attorney  and  client ;  nor  on 
such  mere  relationship  alone ;  yet  equity  looks  with  a  suspi- 
cious eye  on  these  contracts,  where  undue  influence  naturally^ 
exists  on  one  side.  Hence  on  such  slight  evidence  of  it  as 
the  law  cannot  act  upon,  equity  will  set  them  aside  (see  many 
cases  collected  by  New.  On  Con.  445  to  458,  and  cases  be 
cites,  as  2  Atk.  85,  Tendril  v.  Smith ;  1  P.  W.  639,  Blunden 
V.  Barker;  3  P.  W.  156,  Howe  ».  Wyatt;  3  Ch.  Ca.  117, Os- 
borne  v.  Chapman ;  2  Vesey  259,  Oldham  r.  Hand  j  1  P.  W. 
118,.  120 ;  1  Vesey  379,  400  ;  2  do.  549,  627  ;  9  do.  292 ; 
6  do.  278,  279  ;  2  Atk.  25,  159, 258,  295  j  2  Vesey  jun.  199, 
203 ;  1  Bro.  C.  C.  369  ;  4  do.  245.)  And  equity  extends  Kke 
attention  to  sailors'  contracts,  and  other  cases  in  this  work ;  so 
equity  relieves  against  a  legal  right  arising  on  the  contract.  2 
P.  W.  191. 

^  39.  A  seventh  difierence.  In  many  cases  equity  holds  the 
heir  and  remainder  man  to  convey  lands,  on  the  ground  the 
ancestor,  or  life  tenant's  contract  to  convey  is  a  lien  on  the  land, 
and  passing  with  it,  to  the  heir,  or  to  him  in  remainder ;  not 
so  by  law.  On  the  other  hand,  equity  sets  aside  the  unequal 
contracts  of  heirs,  disposing  of  their  expectancies,  where  the 
law  cannot;  and  allows  a  non  compos  to  stultify  himself; 
where  it  cannot  relieve,  it  decrees  a  re-conveyance.  2  Cruise 
49;  other  cases  Kirby  185,  356 ;  1  Day's  Ca.  107,  156. 

^  40.  An  eighth  difference.  Equity  examines  parties  to  con* 
tracts,  and  corrects  their  mistcJkes  in  them,  or  rescinds,  or  sets 
them  aside  in  many  cases,  in  which  the  law  cannot ;  as  where 
there  is  no  evidence  of  fraud  or  contrivance  in  making  them. 
And  so  if  a  party  cannot  exactly  fulfil  his  contract,  or  convey 
an  estate  in  the  condition  he  has  contracted  to  convey  it,  equi- 
ty minutely  finds  the  difference,  and  if  small,  be.  awards  a  com" 
pensation  for  it^  and  decrees  a  conveyance  and  acceptance 
thereof,  (but  none  if  the  wrong  deteriptioii  be  an  object  of 
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Gh.  1.      seose)  6  Vesey  675,  Druse  r.  Hancock }     1  Vesey  juo.  221, 
Art.  7.     226,  Calcraft  4f.  Roebuck ;   10  Vesey  505,  510,  Dyer  t;. 
V^-y^^  Wargrave ;  13  Ves.  jun*  77 ;    14  Ves.  jun.  144,  Fen  ton  »• 
Brown  ;  1  Andr.  80. 

^  41.  A  ninth  and  most  material  difference^  This  is  in  the 
enforcement  of  specific  performances.  Instead  of  this  the  law 
always  gives  damages  for  the  breach  of  contracts.  But  this 
power  to  enforce  is  limited.  1.  Equity  cannot  interfere  with 
contracts  completed,  where  there  is  a  clear,  certain,  direct, 
and  expeditious  remedy  at  law.  2.  It  is  limited  to  executory 
contracts,  for  as  to  those  executed^  equity  can  only  rescind 
ihem.  6*  This  enforcement  as  to  time  has  been  much  limited ; 
as  late  as  Lord  Coke's  time  it  was  zealously  resisted  by  the 
courts  of  law  ob  the  ground,  among  others,  the  contractor 
had,  or  meant  to  have,  his  election  to  perform,  or  to  pay  the 
damages,  and  that  this  election  was  taken  from  him  when  com- 
pelled specially  to  perform  ;  and  they  asked  to  what  purpose 
then  was  the  action  on  the  case  or  of  covenants.  4.  It  is  limited 
to  the  purchases  of  landsj  or  to  things  that  relate  to  realtiesj 
and  extends  not  to  personal  property,  not  even  to  the  funds,  ex- 
cept where  the  contract  is  incomplete,  and  not  suable  at  law,  or 
where  it  is  to  indemnify,  and  cases  of  quia  timet^  and  where  legal 
suits  affi>rd  but  an  inadequate  remedy.  5.  Extends  not  to  the 
realty f  where  an  adequate  remedy  is  at  law ;  never  to  contracts 
complete  to  re))air,  as  on  these  there  is  such  a  remedy.  (See 
also  ch.  225.)  6.  Extends  in  the  personalty^  as  an  exception 
to  the  general  rule  above  stated,  in  a  few  cases  where  a  legal 
remedy  exists,  but  is  defective  ;  as  cases  of  contracts,  which 
at  law  produce  a  circuity  of  action,  or  for  settling  accounts. 
7.  EquitjT  never  enforces  the  specific  execution  of  contracts, 
uncertain  on  the  face  of  them,  because  they  do  not  shew  what 
rights  are  to  be  enforced ;  nor  8.  Contracts  not  mutual,  (see 
New.  on  Con.  151,  153,)  nor  those  tainted  with  fraud  or  con- 
trivance, partaking  of  champerty  or  maintenance,  as  equity 
never  so  enforces  but  to  do  equal  justice ;  nor  9.  Unless  the 
ph.  proves  the  very  contract  on  which  he  founds  his  claim  in 
his  bill.  This  enforcement  is  always  at  the  discretion  of  tiie 
court. 

%  42.  A  tenth  difference  material.   Equity  allows  no  estoppel^ 
(the  law  does  many,  asch.  160,  8cc.)  but  moulds  contracts  to 
answer  the  parties,  real  intentions,  especially  as  to  future  gene- 
rations. 
1  v«rn.  227,       ^  43.  An  eleventh  material  difference.     When  A  obtains  a 
Barkfl!!^      contract  of  B,  add  he  denies  its  validity,  the  law  inquires  no 
Atk.  382.—   farther  than  fraud  extends,  or  as  to  mistakes  or  misrepresenta' 
o  B^'  cf^  ^^^  ^^^  materially  affect  the  parties'  rights ;  but  equity  push«» 
m-^Pr!  Ch.  sae^l  Bro.  a  C.  87^  440.— «  Ves.  467 ;  1  Cl».  ca.  71. 
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es  its  inquiries  much  further,  even  to  faults  not  punishable,  to    Cb.  1 1 
antipathies  and  friendly  regards ;  as  if  A  wishes  to  purchase    Art.  7. 
B's  estate  cheap,  and  knows  B  dislikes  him,  and  will  not  sell  it  K^y^^ 
to  him  even  for  its  full  value ;   A  employs  a  fiiend  to  buy  it, 
who  pretends  be  purchases  for  one  B  greatly  regards,  and  to 
oblige  him  is  willing  to  sell  it  to  him  under  its  value ;  the  con- 
veyance is  contracted  for  accordingly ;  equity  ascertains  all 
these  facts  and  refuses  to  decree  a  specific  performance.    In 
fact  equity  seems  to  require  all  that  fair  conduct  and  open 
dealing,  and  pure  morality  do,  and  extends  its  inquiries  accord- 
ingly ;  in  other  words,  in  its  narrow  sphere  of  action,  equitat 
de  minimis  curat;  in  its  broad  sf^ere  of  action,  lex  de  mtfdmii 
non  cur^a. 

^  44.  A  twelfth  difference,  and  a  very  material  one.  Equity 
leaves  aU  criminal  proceedings,  and  all  crimes  and  offences  to 
the  law  courts;  so  in  general  all  maritime  and  mUitary  matters, 
and  all  matters  whatever  to  other  courts  older  than  that  of 
equity,  in  all  cases  in  which  right  and  justice  can  be  weU  and 
timely  administered.  Yet  English  equity  in  this  very  circum- 
scribed jurisdiction  in  a  few  centuries,  has,  gradually,  got 
within  its  reach,  and  under  its  thumb  most  of  the  property  of 
the  nation ;  and  to  examine  equitably,  and  often  morally,  into 
most  of  the  civil  conduct  of  men  in  their  dealings  in  it,  and  as 
they  rqudly  spread  out,  the  opinions  and  decrees  in  equity  ev- 
idently become  more  heterogeneous,  various,  and  often  contra- 
dictory, and  the  evil,  if  it  be  one,  is  much  increased  by  the  nu- 
merous reports  of  late  years,  of  mere  hintsj  and  obiter  dicta  in 
courts  of  equity,  and  those  too  of  an  inferior  judge  as  well  as  of 
the  chancellor,  an  evil  almost  as  great  as  that  of  the  thousands 
of  nisi  prius  opinions  lately  reported.  Thirteenth  material  dif- 
ference. Equity  allows  a  man  who  agrees  to  purchase,  and  pos- 
aesses  and  improves,  for  his  permanent  improvements,  in  many 
cases  where  tne  law  does  not.     Sugden  424,  426,  and  cases. 

^  45.  Some  lading  principles  as  to  contracts  in  equity.  A 
letter  or  any  writing  signed  by  the  party  to  be  charged,  or 
such  letter  or  writing  clearly  referring  to  a  paper  not  signed,  is 
a  compliance  with  the  statute  of  frauds,  provided  each  contain 
ike  precise  terms  of  the  contract^  ch.  11  a.  8,  ch.  1 14  a.  27,  &c. 
and  is  actually  signed  ;  this  it  must  be.  1  P.  W.  770 ;  ch.  1 1 
a.  6,  8.16. 

^  46.  Though  equity  does  not  (as  the  act  does  not)  require  any  ^P^^'  ^^' 
but  the  party  to  be  charged  to  sign  such  writing,  yet  equity  will  Qny.—!*  Eq. 
not  enforce  a  contract  signed  onty  by  the  par^  applying  for  Ca.  Ab.  20, 
its  specific  execution,  for  this  is  no  evidence  the  deft,  called  on  ^}2{  p°^ 
to  perform  the  ccmtract  ever  made  it;  and  the  case  is  open  to  TToTiiaw-. 
the  very  evil  the  act  was  intended  to  prevent ;  and  it  is  hardly  ^"f  «• 

iyeni.22],CottoBv.  Lea.— Ch.SttS,    a.  6,  s.   2ft. 
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Ch.  I .  to  be  conceived  how  a  doubt  once  existed  on  this  point ;  where 
ArU  7.  equity  enforces  parol  contracts /lart/y  performed  ;  a  good  rule. 
\,^v-v^  <^  47.  Though  the  statute  does  not  require  the  power  to  the 
2Bro.  c.  c.  party's  agent  to  be  in  writing,  yet  equity  requires  that  the  fact 
i?*L*°s'^**'  ^^  ^  agency  to  make  the  contract  and  sign  it,  distinctly  ap- 
mdn  v.  Moll-  P^ar ;  and  the  power  given  must  be  strictly  pursued  ;  and  the 
V08,  9  Ves.  agent's  clerk  may  sign,  if  assented  to  by  the  principal ;  1  Ve- 
^^-  sey  292  ;  Amb.  495,  Daniels  «.  Adams;  1  Atk.  497  ;  but  in 

no  case  is  the  principal  bound  beyond  the  power  he  gives. 
^  48.  A  matter  will  be  decreed  in  equity  to  be  performed, 
43'2;ham^^  though  there  be  no  writing,  if  the  party  to  be  charged,  by  his 
lain  V.  Cham-  fraud  or  contrivance^  prevents  the  writing,  as  if  a  father  be 
berlain.—      about  to  secure  certain  legacies  by  his  will,  and  his  son,  heir, 
Simdiy  cases  ^^^  executor  say  to  him  if  he  will  not  do  it,  he,  the  son,  will 
pay  them  ;  he  is  bound,  and  equity  will  oblige  him  to  pay  them. 
Sundry  cases :  2  Eq.  ca.  abr.  43  to  52  ;  2  Vern.  506,  Oldham 
V.  Litchford  ;  1  Vesey  123 ;  3  Bro.  C.  C.  400,  and  ch.  93  a. 
3,  ch.  225  a.  7. 
2  Vcro.  456,       ^  49^  Equity  decrees  parol  agreements  to  purchase  or  lease 
Listcr.—Pr.    lands,  to  be  performed,  when  proved,  and  followed  by  delivery 
Ch.  619, 661,  of  possession,  by  improvements  made,  or  monies  expended 
isfllp^'^d*  ^y  ^^^  lessee,  &c.  on  the  premises  ;  ch.  11  a.  9,  fac.  8  Freem. 
37.~Bro.  c.   268*  6  Vesey  470  ;  tecus  as  to  a  mere  holding  over,  3  Vesey 
c.  417.  379,  Wills  r.  Stradling  ;  this,  and  if  barely  delivering  of  pos- 

session be  doubtful,  either  is  valid  with  laying  out  monies  tin- 
der  the  term  of  the  contract^  as  in  each  case  there  is  part  per* 
formance ;  also  it  is  the  lessor's  or  grantor's  fraud  to  stand  by 
and  see  his  estate  improved,  and  then  plead  the  statute.  £ar- 
nest  has  no  effect  as  to  lands  (only  as  to  goods)  on  the  4th 
sect,  of  the  act ;  some  cases  otherwise  ;  see  Earnest,  ch.  11a. 
2  ;  ch.  225  a.  6,  s.  25  ;  1  Phil.  Evid.  by  Dunlap,  ed.  1820,  p. 
510. 

^  50.  Though  equity  will  not  admit  parol  evidence  to-  vary 
the  written  contract,  yet  it  will  admit  the  deft,  to  show  that  by 
fraud  or  mistake  the  one  stated  by  the  pit.  did  not  embrace 
the  real  intentions  of  the  parties  ;  this  evidence  is  not  admitted 
to  vary  the  contract  in  writing,  but  to  rebut  an  equity.  The 
statute  does  not  exclude  any  exception  that  before  existed. 
The  deft,  before  and  since  the  act  passed,  had  and  has  had 
a  right  to  say  that  the  written  agreement  is  not  the  one  he  in- 
tended to  sign  }  Joynes  t^.  Statham,  fully  stated  ch.  122  a.  2^ 
s.  9,  10,  and  other  cases  there ;  also  parol  evidence  ch.  93  ; 
New.  on  Con.  204  to  211  ;  and  Legal  «.  ]Mlller,at  large,  ch. 
1 1  a.  10,  s.  1  ;but  some  cases  in  which  the  deft,  was  compelled 
to  perform  a  contract  different  from  the  one  he  signed  ;  New. 
251,  252 ;  but  253,  254,  a  better  rule,  as  in  I^rd  Stanhope's 
case,  in  which  be  contracted  for  an  estate  tithe  free,  and  was 
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compelled  to  receive  one  subject  to  tithes  ;  cited  6  Vesey  678 ;    Ca.  I. 
7  Vesey  270.  Art.  7. 

^51.  This  preliminary  sketch  of  principles  and  cases  in 
equity  has  been  introduced  since  1801,  when  equity  decbions 
in  America  were  of  but  iittle  importance,  which  since  have 
trastly  increased.  Such  principles  and  cases,  therefore,  will  be 
considered  in  detail,  in  a  considerable  degree  in  several  parts 
of  this  work  relating  to  contracts  and  proceedings  in  chancery. 
Except  in  chapters  225  and  226  especially  appropriated  to 
them,  they  will  be  found  in  chapters  also  embracing  matters 
in  law  in  several  instances.  Law  and  equity  in  the  United 
States  are,  in  no  small  degree,  mingled  together,  often  in  the 
same  cause ;  except  in  two  or  three  states,  in  the  same  vol- 
umes ;  and  in  several  states,  especially  in  Pennsylvania,  Massa- 
chusettS)  be.  equity  is,  frequently,  administered  by  law  courts 
and  jurors.  And  in  New  York  now,  equity  powers  may  be  by 
the  legislature  vested  in  the  circuit  judges  (in  8  circuits) 
and,  in  the  county  courts,  or  such  other  subordinate  courts  as 
the  legislature  may  direct,  subject  to  the  appellate  jurisdiction 
of  the  chanceUor.  So  in  the  highest  and  lowest  courts  in  Vir- 
ginia, law  and  equity  powers 'seem  to  be  blended  in  the  same 
hands.  In  this  work  the  object  has  been  and  will  be,  to  adopt 
the  English  system  of  equity  as  far,  and  as  far  only,  as  it  Hks 
been  adopted  by  the  highest  authorities  in  our  own  country  ; 
a  system  highly  valuable  when  we  separated,  (July  4,  1776,) 
and  for  some  years  after,  but  which  now  subiects  a  vast  pro- 
portion of  English  properly  to  almost  total  uncertainty,  and 
lately  mduced  one  of  the  eminent  men  of  England  to  observe, 
^^  it  is  a  disgrace  to  the  nation."  This  uncertainty  is  owing 
to  several  causes,  but  mainly  to  a  vast  number  of  volumes 
published  since  our  separation,  containing  numerous  decisions 
on  equity  principles,  made  by  different  men,  repeatedly  vari- 
ant and  often  contradictory.  Still  worse,  these  volumes,  many 
of  them  the  productions  of  inferior  lawyers,  are  replete  with 
<MttT  opinions^  dictums^  seems  soes^  leanings j  incliningSj  fyc, 
not  only  o^  high  judicial  officers,  but,  also,  of  inferior  ones. 
Though  this  trash,  (so  the  sound  law  of  the  land  views  it,)  in 
fact,  is  no  rule  of  property  or  conduct,  yet  it  has  a  great  influ- 
ence ;  ignorant  and  indolent  judges  catch  at  it ;  and  counsel, 
engaged  in  bad  causes,  seize  on  it,  and  with  much  ingenuity 
make  a  great  deal  of  it ;  a  similar  pernicious  effect  have  the 
hasty  nisi  prius  notions,  of  late  years  published  by  wholesale. 
It  requires  not  the  spirit  of  prophecy  to  foresee  that  in  no  very 
long  period,  the  rules  of  property  must  become  as  uncertain, 
in  such  a  state  of  things,  as  in  the  most  despotic  governments. 
If  the  minute  and  peculiar  features  of  each  new  case  must  be 
allowed  to  produce  new  rules  of  property  not  known  in  law. 
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Ch.  1.  and  against  law,  where  b  such  an  equity  system  to  end  f  It 
Art.  8.  is  also  absurd  to  publish  thousands  of  mere  dictums  and  lean- 
V^^^y^^  iogs,  &c.  when  there  are  published  more  legal  decisions  of 
high  and  full  courts,  than  any  man  can  read  to  good  purpose* 
As  to  equity  cases,  they  have  become  almost  infinitely  numer- 
ous, and  but  a  small  part  of  them  are  of  much  value,  or  use 
in  the  United  States ;  hence  they  are  in  this  work  very  briefly 
stated,  except  Federal  cases  in  ch.  225.  But  references  to 
equity  cases  are  very  numerous,  so  that  when  one  shall  have 
occasion  to  use  or  study  them,  he  wiU  find  them  largely  refer- 
red to ;  and  if  each  equity  case  be  decided  on  the  minute 
and  peculiar  circumstances  of  it,  equity  cases  must  increase  a 
vast  deal  more  than  law  cases,  and  when  each  case  is  so  de- 
cided  it  can  be^of  but  little  use  in  other  cases  ;  cases  in  law, 
and  especially  in  equity,  varying  as  human  faces  vary. 

Art.  8.   Considerations  when  good  ornot.     It  has  already 
been  observed,  that  contracts  and  agreements  affect  almost  all 
the  concerns  of  men  with  each  other  ;    and  that  the  basis  of 
each  one  is  a  proper  consideration.     It  is  so  as  well  in  a  mor* 
a/  as  a  legal  view ;  for  either  on  moral  or  legal  principles, 
this  consideration  is  the  cause  or  motive  that  induces  a  man  to 
act,  and  to  bind  himself,  by  his  agreement  or  contract ;  and 
nforality  no  less  than  law,  decides  that  men  ought  not  to  act 
or  bind  themselves  to  do  this,  or  not  to  do  that,  without  reB,^ 
sonable  motives  or  causes  moving  them  so  to  do.     So  is  the 
experience  of  mankind  ;    for  in  no  age  or  country  has  a  ra- 
tional man  been  expected  to  act  without  a  reason,  or  to  make 
promises  or  engagements,  without  motives,  reasons  or  causes, 
or  in  other  words  without  a  proper  consideration.     If,  as  to 
this,  there  has  been  any  difference  in  the  eyes  of  morality, 
and  in  the  eyes  of   tlie  law,  it  has  been,  merely,  as  to  the 
quantity  or  degree  of  tliis  consideration.      In  some  cases  mo- 
rality may  measure  its  adequacy  more  nicely  than  the  law 
does,  as  the  law  considers  it  impracticable  to  measure  it  very 
accurately ;  but  natural  affection  will  not  support  assumpsit, 
nor  will  love  between  the  sexes.    A  written  pronSse  requires 
consideration  as  much  as  a  parol  one. 
^!^^owen        ^  ^'  '^^^  '*^»  founded  in  reason,  will  not  enforce  a  promise 
oiTcon.  390,  made  by  one,  or  imply  he  makes  one,  when  there  is  no  Zato- 
868.-3  Bos.  ful  sufficient  consideration.     It  is  intended  in  the  residue  of 
256  Veonaa    ^'^'^  chapter,  briefly  to  examine  when  there  is  or  is  not,  this 
V.  Adney.—   consideration  ;  and,  generally,  it  must  be  a  benefit  to  the  deft. 
flS/^ltoo  *— *  or  a  trouble  or  prejudice  to  the  pit. ;    and  the  law  holds  a 
3  ni.  Com.     consideration  sufficient,  which  is  a  legal  inducement  to  one  to 
268.  make  the  agreement  or  contract.     Hence  one's  being  a  mem- 

ber of  a  society  is  a  sufficient  consideration  for  the  law's  im- 
plying his  promise  to  pay  a  judgment  rendered  against  him. 
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2.  Lord  Mansfield,  in  this  case  said,  "  where  a  man  is  un«-    Ch.  1« 
der  a  legal  or  equitable  obligation  to  pay,  the  law  implies  a    Art,  8. 

i>romise,  though  none  was  ever  actually  made  ;   a  fortiori^  a  ^^^y^J 
egai  or  equitable  duty  is  a  sufficient  consideration  for  an  ac-  Cowper  290, 
ttuU  promise.  Where  a  man  is  under  a  morai  obligation,  which  Hawkes  v. 
no  court  of  law  or  equity  can  enforce,  and  promisa^  the  hon-  and°l*^. 
esty  and  rectitude  of  the  thing  is  a  consideration ;  as  if  a  man  Ca.  N.  P. 
promises  to  pay  a  just  debt,  the  recovery  of  which  is  barred  |[J^a^  Cii 
by  the  statute  of  limitations ;  or  a  man,  after  he  comes  of  age,  £i.  741,  Bar- 
promises  to  pay  a  meritorious  debt  contracted  during  his  mi-  ker«Jlalifai, 
nority,  but  not  for  necessaries  ;  or  if  a  bankrupt,  in  affluent  "j^^J  th  "*'" 
circumstances  after  his  certificate,  promise  to  pay  the  whole  civil  law. 
of  his  debts  ;   or  if  a  man  promise  to  perform  a  secret  trust,  ^^'^.^ '':« 
or  a  trust  void  for  want  of  a  writing,  by  the  statute  of  frauds."  |^  14.  '^'    * 
See  1  Hen.  and  Mun.  213;  3  do.  144  to  199. 

§  3.  By  tbfi  law  merchant^  want  of  a  consideration  is  no  es"  [^"  ^J^^^** 
sential  defeet  in  a  contract.     While  a  note  remains  between  in  the  civil 
the  maker  and  payee,  it  is  governed  by  the  civil  or  municipal  ^^'^^  alao  in 
law,  and  the  want  of  a  consideration  is  a  clear  bar  to  recov-  ^""*^"-i 
ering  any  thing  00  it,  on  the  ground  it  is  nudum  pactum ;    but 
when  third  persons  become   fairly  interested  hi  it,  it  is  not 
open  to  this  objection  ;   because  after  it  is  negotiated,  its  ope« 
ration  is  governed  by  the  same  law  as  a  bill  of  exchange, 
which  is  the  law  merchant.  Exceptions  if  negotiated  after  duCi 
be.     Powell  on  Con.  341,  see  Art.  46 ;  Chitty  on  bills,  3 — 
the  contract  being  in  writing  does  not  make  a  consideration  un- 
aecessary ;  1  Caines^R.  387 ;  4  Johns.  R.  235, 236,  296,  304. 

^4    So  wherever  a  man  is  bound,  in  honor  and  conscience^  ,  , 

to  do  a  thmg,  and  promises  to  perform,  he  is  held  to  do  it.  fo'^u^i^on 
But  another  principle,  also,  is  to  be  regarded  in  considering  is  a  ^ood 
the  foundation  of  contracts  5    in  forming  and  enforcing  which,  coniidcrar 
no  mall,  against  his  will  or  consent^  or  in  other  words  without  note.^a 
his  request  expressed  or  implied^  is  to  be  laid  under  an  obliga-  Cainea  ft. 
tioD  to  perform,  by  reason  of  an  act  of  another.   But  a  stran-*  ^^' 
ger  to  the  consideration  cannot  have  an  action.     1  Stra.  592. 

^  5.  In  this  case  it  was  decided,  that  a  mere  general  promise, 
without  benefit  to  the  promiser  or  loss  to  the  promisee,  was  a  gJ^^^^Lla  Burr 
nudum  pactum;  as  a  past  consideration,  be.   2  Strange  933.    1663  to  1676, 

^  6.  If  one  promise  to  pay  for  goods  delivered  to  a  third  per-  £j!Jv"*  ^^ 
son,  it  is  good  at  common  law,  and  on  the  statute  of  frauds,  Marop  and 
if  in  writuig ;   but  where  one  undertakes  to  pay  the  debt  of  Hopkins. 
anotherj  the  action  will  not  lie,  if  the  consideration  be  past  f  M^org!^. 
at  common  law,  nor  if  not  in  writing,  by  the  statute  of  frauds.  69,  86. 

Aat.  9.  **  The  law  does  not  measure  the  quantum  of  the  con^ 
siderationf^  therefore, "  the  least  spark  ot  a  consideration  will  3  Burr.  1663 
be  sufficient."    As  when  A  gets  a  judgment  against  B,  and  cro^ET  67 

Sturtin's  case.— -Cro.  Cftr.  70, 773oUe  v.  Thorp^Fo^.  on  Con.  343.-r«a  Wood's  Con.   228.i- 
Salk.  887. 
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C?.  1.      gives  me  a  power  of  attoraey  to  sue  it  to  my  use,  and  C  in 
Jlrt.  12.    consideration  I  will  forbear  to  sue  it,  promises  to  pay  it,  his 
^^Y"^  promise  bmds  faim.     Though  the  law  will  not  weigh  the  quan- 
tum of  the  consideration,  or  on  account  of  its  smallness  as  a 
consideration,  view  the  contract  as  void,  yet  the  smallness  of 
the  ccmsideration  may  often  be  taken  as  evidence  of  yratccl 
or  deception^  or  of  some  clear  mistake  in  the  bargain,  and  so 
be  the  means  of  avoiding  it  on  this  ground.  A  penny  will  raise 
a  use,  so  will  a  pepper  corn  reserved  in  a  lease, 
lop.  M.  P.         Art.  10.  The  suspension  of  the  pWs  right  any  time  is  a 
o?  "4tt  —  5T^**wrf  of  promise.  ^  !•  If)  therefore,  A  owes  me  a  debt,  and  I 
1  Bac.  170.     ^gree  not  to  call  on  him  for  payment  ever  so  littie  a  time^  at 
B's  request ;  and  he  promises  to  pay  it,  and  thereby  I  am  in- 
duced so  to  suspend  it,  B  is  liable. 
1  Esp.  88.         ^  2.  And  if  the  act  be  done  at  the  request  of  him  who  makes 
the  promise,  it  will  be  a  sufficient  foundation  to  engraft  the 
promise  upon,  as  the  shewing  a  deed,  &c. ;  but  not  if  the  re- 
quest be  made  by  the  advice  or  influence  of  the  other  party ; 
as  if  I  persuade  a  sailor  to  resolve  to  have  a  protection,  and 
he  requests  me  to  procure  it  for  him,  he  shall  not  be  held  to 
pay  me  for  my  trouble  in  getting  it,  for  I  drew  him  in  to  make 
the  request. 
TatesSBorr.      Art.  11.  Any  damage  to  another,  or  suspension,  or  for- 
^®^'  bearance  of  his  right,  is  a  good  consideration  of  a  promise, 

though  there  be  no  actual  benefit  to  the  party  undertaking ; 
for  if  the  promisee  is  to  sustain  a  loss  or  damage,  lose  a  right 
or  have  it  delayed,  it  is  as  good  a  ground  of  a  promise  as.  an 
advantage  to  the  promiser ;  for  whenever  the  promisee  sustains 
any  disadvantage  at  the  promiser's  request,  it  is  but  reasonable, 
his  promise  made  for  the  promisee's  bene6t  should  hold  or  be 
a  Ld.  Raym.  binding ;  and  it  seems  to  be  a  general  principle,  if  one  for  a 
ll«4,  Thorn-  valuable  consideration  undertakes  to  do  what  is  even  impossi" 

Wbhacre.       ^'^'  ^^  ^^^'^  ^^  perform,  an  action  lies  against  him.     But 
where  one  partner  undertakes  to  get  insurance  on  their  vessel 
for  himself  and  partner,  and  neglects,  it  is  no  consideration, 
kfi      Ch.  73  a.  2,  s.  8,  the  case. 
Salk  26,  Art.  12.   Want  of  consideration  does  not  apply,  when  the 

■w^rBac!  uflderlaker  enters  on  doing  tlie  thing.   As  when  one  entered 
Abr.  S8.-«T.  upon  the  business  of  moving  a  hogshead  of  brandy,  and  did  it 
^  ^^oJub'   *^  *^?^*^^'^%>  ^^^  it  was  burst  and  lost ;  it  was  held  the  action 
ward.— 6  '    ^J  ag^iust  him,  and  was  grounded  on  the  mirfeasanee,  or  de- 
East  669.       ceit  to  the  pit.    But  if  there  be  no  consideration,  and  the  par- 
ty do  not  enter  upon  the  business  he  is  not  liable  ^  not  on  con- 
tract, for  there  is  no  consideration  to  support  it ;  and  not  for 
doing  the  business  badly,  not  commenced. 
^  2.  It  follows  that  if  A,  without  any  consideration^  promises 
1  vrns.  88,     iQ  \}\im  me  a  house  by  such  a  day.  and  he  does  not  enter  up-> 

FUher.-!  Ld.  Rayn.  124.— 10  Johns.  R.  90,  91. 
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OB  the  business,  I  can  have  no  action  against  him.  But  he  may    Ch.  1. 
be  liable  for  ni|gf%efiee,  if  he  do  enter)  upon  it,  and  do  it    Art.  14. 
negligently  or  uwlw^vSly^  for  ipvhenever  one  begins  a  piece  of  ^^y"^ 
business  for  another,  the  law  implies  an  obligation  to  do  it 
faithfully  and  well.   Promise  for  promise  is  a  good  considera- 
tion without  the  pit's,  performance  \   or  miUimi/  promises. — 
Hob.-  88. 

Abt.  13.  A  frior  moral  duty  is  a  sufficient  ground  of  an  Imp.  M.  P. 
oetnal  {Hromise,  as  a  promise  to  pay  a  just  debt  that  is  out-  ^q^^^]^ 
lowed  ;  but  the  kw  will  not  raise  an  implied  promise  upon  it. —  2  Eut  fiOsT^ 
See  3  Bos.  &  P.  249, 252,  many  cases  in  a  note  on  this  pomt.  ^""J?' 

^  2.  Therefore,  where  one  parish  supported  the  pauper  of  3  ^i]^.  'k. 
another,  without  any  agreement,  it  was  held  the  latter  was  not  488,Sdem9. 
liable  on  any  implied  promise ;  but  would  be  liable  on  an  act%^  2  i^^RaT^ 
ml  promise ;  the  parish  being  under  a  moral  obligation  to  sup*  757.  * 
port  its  poor  ;  its  promise,  in  fact^  binds,  but  the  law  will  not 
raise  an  implied  promise  in  such  a  case.     See  10  Johns.  R* 
249,  250,  medicine  to  slave  without  the  master^s  request. 

^  3.  Jti  ea$e  of  a  feme  covert ;  as  she  having  a  separate  es- 
tate settled  to  her  use,  gave  a  bond  to  repay  monies  by  her 
execi]ttors,  advanced  at  her  request,  on  security  of  the  bcmd,  to 
her  son-in-law ;  and  after  her  husband's  death  she  wrote,  prom- 
ising her  executors  should  settle  the  bond  ;  held  that  asiump^ 
sit  lay  against  her  executors  on  her  promise.  5  Taun.  R  36, 
48,  Lee  V.  Mugg^idge.  And  held  because  ^e  was  bound 
morally  and  eonecientunulyj  to  pay  the  debt,  was  her  express 
OiMumpeit  good,  made  on  that  ground  alone.  It  is  best,  as 
was  done  in  this  case,  to  state  facts  shewing  the  moral  obliga- 
tion, &CC. 

Art.  14.  A  deliberate  contract  in  vfriting,  is  primd  faciei  Salk  129, 
though  not  conclusive  evidence  of  a  consideration.    A  toritten  9^^^i'  ^^ 
promise  is,  of  itself,  evidence  of  deliberation  generally,  and  p^m!!^ 
generally,  a  deliberate  promise  is  evidence  of  a  consideration  ^-  it.  421, 
or  of  reasonable  tootives  inducing  the  promise }  but  not  condu-'  ^1^^^^^ 
sine,  for  a  man  may  in  some  cases  promise  without  a  cause,  4a'po8t. 
and  then  he  is  admitted  to  prove  that  there  is  no  consideration, 
even  in  the  case  of  a  bill  of  exchange.     Hence  in  Petrie  v. 
Hoimy,  Lord  Kenyon  said,  ''  If  it  appears  to  the  court  that  a 
bill  of  exchange  is  given  trithaut  consideration^^*  it  is  void, 
^'  ex  quo  non  oritur  aetioj  or  if  for  an  illegal  consideration, 
the  wnole  matter  may  be  examined,"  but  the  consideration  in 
a  voluntary  bond  cannot  be  gone  into. 

^2.  The  Sup.  Jud.  Court  of  Massachusetts,  June  Term  Pierce  «.  Mc 
1785,  carried  the  principle  so  far  as  to  hold,  that  in  an  action  |^^'  Buex, 
even  by  the  endorsee  of  a  note  against  the  maker,  want  of  con-  i^wb  v! 
sideration  might  be  given  in  evidence ;  for  want  of  considera-  Frund,  E«- 
tion,  said  the  court,  made  the  note  void  ab  initio^  and  endor-  ^^  c^son 

«.  Obrien. 
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Ch.  1.      sing  it  over  could  not  make  it  good  ;  and  that  the  endorsee 
Art.  15.    might  look  to  the  endorser.    But  the  authority  of  the  last  case 
^„^y^^  may  be  now  questioned,  and  it  .will   appear  on  examining  the 
modern  cases,  that  this  want  of  consideration  cannot  be  shewn 
hi  such  an  action,  unless  the  endorsee  takes  the  note  after  it  is 
dishonored,  or  when  he  has  reason  to  suspect  it.    Nor  can  the 
maker  impeach  his  note  after  endorsed,  for  by  endorsing  it  he 
gives  it  currency. 
Imp.  M.  P.  Art.  15.  A^  to  impeaching  a  promissory  note  on  account  of 

f/*i66  fse'  ^  consideration,  ^  1.  By  the  statute  of  the  3d  and  4th  of  Anne, 
— Bull.  N.  P.  adopted  in  Massachusetts  and  most  of  the  United  States,  a 
2^^-  money  note  payable  to  one  or  order^  or  bearer j  in  writing,  is 

negotiable.  '^  The  want  of  consideration  it  is  evident,  will  be 
a  sufficient  defence  to  an  action  by  one  party  against  another, 
from  whom  he  has  immediately  received  the  instrument ;  for 
Pow.onCon.  according  to  the  general  principles  of  law,  no  contract  can  be 
noie"vHih1i7  ^®  supported  without  a  consideration;  and  accordingly  it  fre- 
the  sutute  quentJy  occurs  that  the  deft,  rests  his  case  on  the  circumstance 
ynports  a  of  the  hill  or  note  having  been  merely  for  accommodation,^^ 
tion^^unJeas  "  ^"^  where  the  plaintiff  has,  in  fact,  given  a  consideration  to 
the  contrary  the  person  from  whom  he  immediately  received  the  iostru- 
appean  in  ment,  any  preceding  party  being  sued  on  it,  cannot  protect 
w^i.  Johns,  himself  by  saying  that  h&  himself  had  no  value  of  the  party 
R.  217.—  to  whom  he  gave  it ;  for  by  making  himself  a  party  to  the  in* 
Peacock.'  fitrument,  he  contributed  to  its  currency."  "  And  in  tliis  res- 
Rhodes.-See  pect  there  is  no  difference,  whether  the  person  who  actually 
2  P^jJ-  Ev****'  gave  a  good  consideration,  knew  that  the  instrument  was  given 
*  without  one  or  not,"  And  generally  the  illegality  of  the  con- 

sideration cannot  be  shewn  to  impeach  a  note,  or  bill,  in  the 
hands  of  a  subsequent  holder. 

^  2.  But,  as  will  be  stated  in  another  chapter,  one,  who  puts 
his  name  to  a  negotiable  security,  may  impeach  it  in  regard  to  ^ 
any  matter  arising  after  he  so  sanctions  its  currency. 
7  Mass.  R.  14.  {^  3,  As  between  the  drawer  and  payee  of  the  note,  the  de- 
406^409.-^  fendant  may  go  into  the  consideration,  and  shew  it  is  UlegiUj 
7  D.  &  E.  as  given  on  a  smuggling  constderaiion,  or  delivered  as  an  e<- 
R  446*Goi-  ^^'^9  ^^^  ^^^  endorser  vyas  not  allowed  to  prove  he  indorsed 
chard  V.  Ro-  the  note  to  the  plaintiff,  an  endorsee,  to  enable  him  to  sue  the 
berts.— Sira.   maker  only.  Bull.  ch.  274,  Snelling  v.  Briggs^  but  in  Guich- 

riesv^Austin.  ^^^  ^'  ^^^^^^j  the  court  allowed  a  note  absolute  on  the  face 
All  these  ca-  of  it,  to  be  proved  to  be  a  conditional  one  ;  (but  quere)  so  to 
•®t.*'^Qo**'*  shew  no  consideration  as  between  maker  and  promisee.  2 
1  Esp.  33,       D.  &  E.  71 ;  3  do.  421 ;  7  Johns.  R.  383  ;    13  do.  52,  54 ; 

15  do.  230. 
Imp.  M.  P.        i^  4.  By  certain  statutes  a  note  is  void  even  in  the  hands  of  an 
ffi^tra^^ii65    •*'*^^'*^  endorsee  ;  as  by  the  9tli  of  Anne  against  gaming  ;  and 
3b\yy^  V.  fiampton.^Doogl.  247, 636, 735, 744i,  Lowe  r.  Waller.— Kyd  on  Bills  154, 155. 
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Muss,  act  of  Mar.  4, 1786  against  it ;  so  by  the  English  stat-    Ch.  1. 
me  and  Mass.  act  of  March   16,   1784,  against  usury;  and    Art.  16. 
though  the  note  be  given  for  a  valuable  consideration,  and  the  ^^^y^^^ 
endorsee  have  notice  of  the  gaming  or  usury ;  for  the  statutes 
declare  the  contracts  void  and  of  no  effect.. 

^  5.  wf  smuggling  consideration  avoids  the  note  between  the  l  ^-  Bl. 
original  parties.  ^^' 

^  6.  The  rule  that  ^*  an  assignee  must  take  the  thing  assigned,  Doug.  632, 
subject  to  all  the  equity  to  which  the  original  party  was  sub-  5??;"7^*^}^ 
ject,"  does  not  apply  to  negotiable  paper ;    for  if  this  rule  ^sy?— Bui. 
should  be  *^  applied  to  bills  and  promissory  notes,  it  would  D.  P.  274. 
stop  their  currency .''  They  cannot  be  impeached  in  a  suit  by 
or  against  a  third  person,  as  an  endorser  or  acceptor.    ) 

^  7.  The  established  rule  now  seems  to  be,  that  where  the 
note  is   over-due^   and  so  there  is   room  to  suspect  it  when 
endorsed,  it  may  be  impeached  in  the  hands  of  the  endorsee  ; 
and  the  principle  may  apply  in  any  other  case,  where  he  has  ^^  ^^  ^j^^^ 
reasonable  cause  of  suspicion  ;  as  if  the  note  or  bill  is,  on  the  i60.— 3  T.R. 
face  of  it,  dishonored.  |J>»  Brown  r. 

<J8.  The  payee  of  a  note,  after  it  became  due^  and  noted  ^br  g^nl^'i.  Col- 
non-payment,  endorsed  it;  in  an  action  on  it  by  the  endorsee  the  well.— 7  T. 
court  allowed  the  maker  to  prove  he  paid  it  to  the  payee  be-  ^-  ^^L?^^' 
fore  it  was  endorsed;  because  not  being  paid  when  due,  a  sus-  Hog.  * 
picion  naturally  arose  against  it.      The   note  of  Banks  was 
payable  on  demand^  and  was  endorsed  18  months  after  it  was 
made. 

'  (^  9.  But  the  above  rule  does  not  apply  to  bankers  in  England, 
who  issue  their  checks ;  as  where  one  issued  one  9  months 
after  it  bore  date.  *  Held  he  could  not  object,  though  the  con- 
sideration failed,  as  between  him  and  the  deliveree,  in  a  suit 
by  an  after  holder  for  a  valuable  consideration,  and  without  ?-?^*'  ^  ^' 
netice.  The  discharge  of  one  from  prison,  legally  committed, 
is  a  good  consideration  of  his  note,  and  it  is  valid. 

Art.  16.   JTtere  are  two  kinds  of  considerations,  which  are  2  Bl.  Com. 
good,  such  as  blood  and  naturai  love  and  affection.     2d,  Fa{-  ^^' 
wible,  as  money,  marriage,  &c.     Deeds  and  contracts  made 
only  on  good  considerations,  are  often  deemed  merely  volun- 
tary;   and  are  set  aside  in  favor  of  creditors  and  bond  fide 
purchasers. 

i^2.  All  agree  that  u)ant  of  consideration  does  not  affect  a  Pow.ooCon. 
contract  under  seal  at  law,  but  equity  will  inquire  into  it  and  ^^con^lS 
not  aid  it,  if  the  consideration  be  not  valuable  or  meritorious. 

^3.  And  a  contract  for  digood  consideration  only,  is  valid  as 
against  heirs,  executors,  or  administrators. 

'     ii  4.  The  pit.  paid  a  sum  of  money  to  the  master  of  a  work  9  East  49, 
house  to  the  use  of  the  poor,  in  it,  to  avcnd  a  prosecution  for  Jj^J^*'' 
an  offence  charged  against  him,  and  paid  by  the  consent  of 
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Cb.  1.  the  magistrate.  Held  he  might  recover  it  back  any  time  before 
Art.  17.  applied,  there  being  no  consideration  to  establish  a  contract— 
V^^y^^  master  was  the  pit's  agent. 

New.  on  ^  5.  Cofuidtrationi  in  equity.   This  must  be  such  as  will  in* 

^iol65,80.---  (Juce  the  court  to  decree  a  specific  performance  of  an  agree- 
ty,  257°^*"*  ment ;   a  parent's  agreement  with  a  child  in  consideration  of 

7  Ves.  ao,84,  love  and  i^ection  is  good.  But  if  the  price  in  any  case  ap^ 
^nt^io^^  pear  to  be  inadequate,  equity  will  not,  but  in  speciaJ  cases,  en- 
Ves.470.       force  the  agreement;    as  where  the  estate  is  sold  for  half  its 

value,  though  at  auction  ;  but  Lord  Eldon  thought  otherwise — 
who  held  a  sale  at  public  audiatif  and  no  fraud,  could  not  be 
set  aside  for  mere  inadequacy  of  price,  yet  may  not  be  enforc- 
ed. 

8  Atk  185,  ^  6,  For  inadequacy  of  price,  equity  will  not  rescind  a  con- 
NasiT^Pr  ^^^^9  though  it  will  enforce  it  or  not,  according  to  circumstan*- 
Cb.  476,  Farw  ces ;  and  in  some  cases  it  decrees  specific  performance  of  a 
saber  v.  Rob-  contract  not  founded  on  a  valuable  consideration,  but  only  on 

a  parent's  natural  love  and  affection  for  a  child.    A  provision 
for  an  illegitimate  child  is  no  consideration  ;  he  is  JUint  nuBim 
in  equity  as  well  as  in  law.     See  ch.  32  a  4,  11  ^  New.  on 
Con,  367  to  361. 
ichCa^S"      §  "^^  On  the  same  principle,  equity  views  a  provision  for  a 
Biileoghamv*  child  a  good  consideration,  it  does  a  provision  for  a  wife,  even 
Lowther.       though  made  after  marriage,  and  by  a  voluntary  bond  to  settle 
a  jointure  on  her,  and  settling  lands  accordingly  ;  Imi  teeus  as 
to  a  collateral  relation^  but  in  very  special  cases.     A  remain- 
der to  a  brother  in  tail,  even  in  marriage  articles,  is  not  a  ccm- 
sideration  in  equity ;  but  still  there  may  be  some  other  consid- 
eration in  the  articles  or  contract  to  entitle  him ;    and  see  ch, 
226,  a  2,  s.  7  ;  Trevor  v.  Trevor,  1  P.  W.  631 ;  Randall  v. 
WUlis,  6  Vesey,  jun.  273,  276. 

1  P.  w.  727.  '  (^  8.  So  a  compromise  of  a  doubtful  right  is  a  sufllcient  con- 
Cb.  1  a^i29  T  si^^i*Ation  in  equity  of  an  agreement ;  and  so  one  made  to  save 
8.-<3  Ves.4J2.  the  honor  of  a  father  and  his  family ;  so  to  settle  boundaries ; 
--2  p.  \v.      I  Vesey  144  and  460,  Penn  v  Lord  Baltimore  ;  so  the  peace 

of  famUies  is  a  consideration ;  so  an  agreement  to  make  mu- 
tual wills  ;    to  share  what  a  person  shall  give  by  will ;  but  in 
an  agreement  merely  voluntary  tliere  is  no  consideration  to  rest 
upon. 
Hob.  106.^       Aet.  17.  ^  mere  voluntary  courtesy  is  not  a  consideration  to 

2  Stra.'728~^  Support  a  promise,  unless  moved  by  the  defendants  request^  and 
Osborne  v.  Unless  the  act  done  pursue  the  request ;  for  that  is  a  kind  of 
f  ^8*' sV—  commission  for  the  purpose.  Hob.  106,  Lampliegh  ».  Brath- 
1  bLc.  Abr.    waite,  ch.  1.  a.  37. 

i7a.--4  {^  2.  And  what  has  been  undertaken  without  a  prospect  of  a 

J^ias  111,    eerigin  recompence  i^  such  a  courtesy;  as  where  one  works  ibr 

A,  with  a  view  to  a  J^ocy,  and  is  disappointed,  he  cannot  have 
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iDir^es;  dwre  is  DO  ialait  or  asaent  in,  or  agree-    Ca*  1* 
It  bj  the  puties,  expressed  or  ioqiEed,  vdMfOon  to  gromid    Jbi.  SI. 
accian.    But  3  Johns.  R.  199,  Jaoobson «.  Le  Grange,  ^^^y^j 
eoBlrarj,  and  the  frit,  recovered  wages  by  v^rdksL 
.  18.  CouMiersliom eaeoilary, be.  ^1.  AooDsideratiQB  Sdksa^Stx- 
is  so^  when  the  {daintiff  promises  to  ielher  a  dung,  and  the  ^^*\^|^^ 
deiiendant  ptomises  to  pay,  and  is  IrmeraaMe^and  must  be  kid  ow.  es,  87. 
with  a  venue. 

^8.  If  A  agree  to  accept  a  certain  sum  of  B»  in  dseharge  of  <>^  Ow.  i^ 
nD  accoonts  between  A  and  C,  B's  brodier  abroad,  and  give  Sy^^^*^ 
«  release  to  C's  ose,  as  he  shooM  be  required ;  and  B  promi- 
nes  A  to  |Mt)cure  for  him  a  general  acquittance  from  C,  when 
be  shall  return,  this  is  a  good  consideration ;  lor  B's  paying 
the  sum  and  A's  accepting  it,  is  sufficient,  thoo^  die  main  acts 
of  A  andB  are  executory  in  regard  to  die  release. 

^3.  So  if  A  owe  B  £10  on  a  bond,  and  B  piomises  that  in  ^!?;^^*^* 
consideration  A  will  pay  at  the  day,  to  ^ve  up  die  bond,  thb  ^S^LI* 
IS  vahd. 

^  4.  An  executor  of  kU  own  wromgy  is  not  so  hound  lo  pay  la^Ty^^ 
&e  ddits  of  the  deceased,  as  lo  make  it  any  consideration  for  stantoo. 
his  jnomise  to  pay  them ;  as  where  A  owed  B  £10,  A  died 
and  his  wife  become  his  executrix  de  eon,  tortj  B  assigned 
hb  debt  to  C,  and  empowered  him  to  receive  it  to  his  own  use ; 
C  declared  that  in  consideration  he  accepted  her  as  hb  debt- 
or, she  promised  to  pay  the  debt ;  adjudged  ill,  for  C  having 
no  right  in  the  debt,  and  die  wife  owing  him  nothing,  there  was 
no  consideration ;  and  though  C  had  an  equitable  interest 
in  the  debt,  yet  the  wife  was  under  no  obligation  lo  pay ;  but 
if  she  had  been  under  even  a  moral  bbligation  only  to  pay  C, 
then  her  pronuse  to  pay  him,  being  aetualj  would  have  bound 
ker. 

^5.  Where  the  note  given  by  baU  may  want  consideration.  Jfon  4^,  767, 
eit  inventus  returned  on  a  case  against  the  principal ;  the  bail  Tappan  v. 
gave  a  note  for  the  amount  of  the  judgment,  afterwards  re-  ^^  Wagen- 
versed,  and  before  the  bail  was  fixed,     neld  the  note  wanted 
fXMisideration,  and  was  void,  for  the  bail  never  became  liable, 
and  when  the  judgment  was  reversed,  it  was  as  if  it  never  ex- 
isted. Cases  cited,  2  Johns.  R.  101 ;  1  Wils.  16 ;  3  D.  &  £. 
390;   2  Sellon  128  ;  2  Stra.  867 ;  Cro.  J.  645  ;  Jenkins'  R. 
819,  pL21 ;   2  Roll's  R.  254.    3  Johns.  R.  463,  giving  up  a 
bond  the  consideration  of  a  note. 

Abt.  22.  Both  parties  must  be  bound,  &c.  ^  1  •  The  gene-  8  T.  R.  663, 
ral  rule  is,  that  both  parties  must  be  bound,  that  the  considera-  |^^^i'(^'^ 
tion  which  induces  each  to  contract  may  be  good ;  but  there  are  d.  194,  sas. 
exceptiims  to  this  rule.    Cases,  &c.  — 10  ModiKs 

^       '^  '  —8  Wood's 

Con.  626.-^MI.  440^2  Stzu.  978, 860,  987.— Holt  v.  Ward,  2  T.  R.  768;  Corfaatt  r. 
Bennett,  1  Salk  112.-^  East  614.*-!  Bl.  Com.  118,  Chriatian's  notes. 
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Ch.  1.         ^  2.  A  proposed  to  sell  a  bale  of  goods  for  £40,  and  gav€^ 
Art.  23.    B,  the  proposed  buyer,  six  hours  to  consider  of  it ;   B  in  the 
^^V^^  inean  time  accepted  the  offer ;   yet  it  was  decided  in  Cook  v. 
Oxleyy  that  A  was  not  bound ;  that  there  was  no  considera- 
tion, because  B  was  not  bound  to  take  the  goods.  And  1  P. 
W.  304,  Eyre  v.  Eyre. 

^  3.  The  distinction  seems  to  be  between  4:ontracts  void  and 
voidable;  hence  both  parties  are  "bound,  where  the  contract  is 
only  voidable  as  to  one  of  them  ;  as  if  an  infant  be  one  con^- 
tracting  party,  the  other  party  of  age  is  bound,  for  the  minor's 
contract  is  not  void  but  voidable  onZy,  and  so  may  be  a  consid- 
eration of  the  other's  contract  to  hold  him ;  therefore  it  was 
adjudged  that  where  ^'  an  infant  and  another  of  full  age  cov- 
enant one  against  the  other,  the  covenant  of  the  person  of 
age  should  bind  him.  The  minor  may  confirm  his  contract 
when  he  comes  of  age,  and  he  cannot  annul  it  before  ;  and 
an  after  promise  may  revive  or  confirm  tliat  which  is  voidable 
only^  and  the  minor  may  do  this  when  of  age  ;  but  if  void  in 
its  creation,  no  after  promise  can  confirm  or  revive  it ;  for  a 
contract  ai  initio  void  cannot  be  confirmed.  Upon  this  dis- 
tinction it  follows,  if  I  promise  to  pay  a  married  woman 
$100,  in  consideration  of  her  promise  to  deliver  me  a  bale  of 
Saund.  137  g^o^s,  my  promise  is  void,  because  her's  being  void  ai  initio^ 
to  137  d.        is  no  consideration  for  mine,  and  her  void  promise  cannot  be 

renewed,  or  be  the  consideration  of  another. 
3  T.  R.  22,         Art.  23.  A  man^s  promise  is  a  consideration^  only  when  he  is 
lace?**     ^"  ^^  ^^  perform.   ^  1.  Every  one  who  promises  a  benefit  must 
have  the  power  of  conferring  that  benefit  to  the  extent  profes- 
sed ;  or  his  prordise  fails,  and  is  not  the  consideration  intend- 
ed for  the  promise  of  the  other  party. 
1  Esp.  8  ^2.  As  if  I  promise  to  make  a  lease  of  black  acre  to  B,  and 

Briggs  case,  j^  consideration  of  my  promise  to  do  this,  he  promises  to  enter 
and  pay  rent,  and  it  turns  out  that  I  had  no  power  to  lease 
black  acre,  he  is  not  bound  to  enter  and  pay  the  rent  j  be- 
cause my  ability  to  lease^  understood  when  the  contract  was 
made,  is,  in  such  case,  the  cause  or  motive  inducing  his  prom- 
ise, and  when  this  cause  fails  his  promise  rightly  fails. 
FaiT.Rep.l3.  Art.  24.  A  loss  or  prejudice  to  one  is  a  good  consideration. 
Tuke's  case.  ^  j  It  is  a  sufficient  consideration  to  make  the  contract  of  the 
promiser  valid,  if  there  be  a  trouble^  loss^  or  prejudice  to  the 
promisee.  The  reason  is  plain,  it  is  tliis,  on  the  part  of  the 
promisee,  and  as  to  which  to  indemnify  him  the  promise  is 
made,  though  of  no  advantage  to  the  .promiser ;  as  if  it  be  no 
advantage  to  me  to  occupy  A's  Store,  but  it  is  an  inconvenience 
or  prejudice  to  him,  to  let  me  do  it,  and  for  the  occupation  I 
promise  to  pay  him  a  certain  sum,  I  am  bound  to  pay  accord- 
ingly.        . 
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$  2.  So  where  A  had  a  note  against  B,  and  C  told  A  to  de-    Ch.  1. 
2iver  it  to  him,  and  he  would  pay  A  the  amount,  this  promise    «dr^  25. 
of  C  binds  him.     This  delivery  to  ^ was  a  disadvantage  to  A,  s^^Y^J 
a  new  consideration,  and  the  motive  and  ground  of  a  new  and 
distinct  promise  made  by  C. 

Art.  25.   Considerations  illegal  in  whole  or  in  partj  are  6  East  10. 
bad.   (j  1.  It  has  been  a  question,  if  I  engage  to  pay  the  debt  of  ^J^Sgastw 
another f  whether  or  not  die  consideration  of  my  promise  must  Egerton  v. 
appear  in  the  writing.     In  Wain's  case  it  was  held  that  the  J*??^*^"^ 
consideration  of  the  promise,  as  w^ell  as  the  promise,  must  be  ^59  ^'^^^ 
stated  in  the  writing.  So  much  being  implied  in  the  word  agret'  admr.  v.  kA- 
ment  to  pay,  used  in  the  statute  of  frauds.    But  in  Egerton's  ^"''' 
case,  it  was  decided,  that  where  A  and  B  agreed  to  give  him 
19i2.  per  lb.  for  30  bales  Smyrna  cotton,  &c.  they  were  bound, 
though  no  consideration  was  expressed.     And  the  court  justi- 
fied the  distinction  between  the  two  cases,  on  the  different 
wording  of  the  two  clauses,  as  to  the  debt  of  another  andgoods^ 
in  that  statute.     But  in  Hunt's  case  our  court  said  these  tw<^ 
decisions  were  not  easily  reconciled,  and  decided  that  when 
Jos.  Chaplin,  July  23,  1804,  for  value  received,  promised  to 
pay  Isaac  Bennet  $1,500,  Dec.  1,  1&04,  with  interest,  and 
the  deft,  underwrote,  *^  I  acknowledge  myself  holden  as  su- 
rety for  the  payment  of  the  demand  of  the  above  note,"  and 
signed,  the  deft,  was  liable.    The  court  doubted  as  to  fVain^s 
case,  but  further  held  in  Hunfs  case,  that  the  deft,  was  an 
original  undertaker,  as  well  as  Chaplin  ;  and  that  their  coa^ 
tracts  were  joint  and  several,  Chaplin  as  principal,  and  the 
deft,  as  surety,  and  viewed  both  as  signing  at  the  same  time, 
and  that  here  the  consideration  that  bound  the  surety,  was  the 
credit  given  to  the  principal. 

§  2.  The  pk.  gave  20*.  to  the  deft.,  in  consideration  of  which  j^^^-  V^^' 
he  undertook  to  beat  J.  S.  out  of  such  a  close,  or  pay  40f  •  coas. 
and  he  did  not  do.  it ;  held,  the  ph.  could  not  recover  the  40s.f  Bui.  N.  P.  16. 
the  consideration  being  an  illegal  act.     So,  if  two  box  for  a  '^^^^  '^^^ 
wager,  the  winner  cannot  recover,  l^ecause  boxing  is  illegal ; 
otherwise,  of  playing  at  cudgels  or  any  legal  amusement. 

?J  3.  In  part  bad.    As  where  the  pit.,  a  bailiff,  had  arrested  ^-  ^l.  iw, 
one  for  debt,  and  in  consideration  the  pit,  would  let  him  go  at  stonv.Hutch- 
large,  and  of  2s.  paid  to  the  deft.,  he  engaged  to  pay  the  whole  inson. 
debt ;  this  engagement  was  adjudged  void ;  for  the  promise 
being  to  the  same  effect  as  an  obligation,  which  would  be  void 
by  statute  23  H.  6,  the  promise  shall  be  so  too,  and  though 
coupled  with  another  consideration  as  the  2s.,  yet  being  void 
as  to  part,  it  is  void  as  to  the  whole. 

^  4.  So  if  the  promise  grow  out  of  an  illegal  transaction,  it  is  2.  Wlb.  las, 
void  5  as  where  one  illegally  proposes  to  sell  an  office,  and  -UJ^*^**®'*  ^' 
promises  two  per  cent,  to  one,  who  will  get  him  a  goqd  price.         * 

VOL.  J  6 
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Ch.  I.  §5.  But  where  the  transadian  Utdfis  lawftd^  as  selling  tea 

Art.  37.  at  £)unkirky  no  after  Ukg^  use  of  the  subject  of  it,  bs  the 

V/V^^  smuggling  that  tea  into  England  by  the  "buyer,  and  that  known 
Cowper  841,  to  the  seller  at  the  time,  will  destroy  the  assumpsit^  where  the 

?  h*"""  II  promise  is  made  to  the  party.    So  if  I  merely  »b11  goods,  I 

i^Cro.  190,  know  will  be  illegally  used,  I  may  recover.   5  Taunt.  R.  181. 

Milward  v.  See  Lotteries. 

Caine'TMO  ^  ^'  ^^  ^^  * ^^^  ^^  given  conditioned  to  pay  money  in  com- 
— 2  Wii8.889,  mon  form,  it  may  be  shewn  it  was  for  an  illegal  consideraiianj 
^  "^"J™*'  as  to  stiffle  evidence.  See  art.  35.  If  A,  B,  and  C  owe  a  void 
1-Waii^  on  ftotk-johhing  debt  J  and  A  pays  it  of  his  own  head,  he  cannot 
oartoership  make  them  contribute  ;  otherwise,  if  he  pay  it  by  their  consent. 
R^^i°'"  ^^®*'®  ***®  '*^  ^^  *®  ^^*^  forbids  lotteries,  contracts  to  buy 
Com.  b.  186.  tickets  in  them  are  void. 

--Hob.  216,  Art.  26.  Forbearanee^  when  a  consideration.  ^  1 .  To  forbear 
AltoBT— *  or  stay  a  suit  in  law  or  equity  for  a  just  debt,  is  a  good  con- 
Pow.onCon.  sideration,  though  the  action  be  not  discharged  ;  for  this  is  a 
V^*  fi?Jir*  '^^^^''^  ^  ^^^  ^^^^*  ^^^  ^  prejudice  to  the  pit.  The  request  to 
Croi  £K  19  ^^7  '^^V^^9  ^  jtist  debt ;  but  the  forbearance  must  be  for  some 
£atwlch  V.  reasonable  l»me,  for  mere  unspecified  forbearance  is  void ;  as 
Howy.^  one  may  be  only  for  an  hour,  and  so  merely  frivolous ;  and, 
9  Co.  91.—'  ^^9  ^®  forbearance  must  be  stated,  that  the  court  may  see 
fiane's  case,  what  sort  of  forbearance  it  is ;  for  it  is  a  mixture  of  law  and 
768^ro^^'  fact — ^must  be  to  some  person  named  4  East  465. 
Jam.  47, 897,  ^  S-  If  811  cxecutor^  in  consideration  o{ forbearance^  promise  to 
^^-— ®  Salk.  pay  the  testator's  debt,  this  promise  is  valid,  and  the  law  pre- 
812  PaUin  ^^ m^s  he  has  assets^  and  his  promise  makes  it  his  own  debt ; 
V.  Stokes.— 2  but  Coke  said,  that  if  it  appeared  he  had  no  assets^  the  promise 
^7  d!l^^**^  was  void  ;  and  the  time  allowed  the  executor  must  be  a  rea- 
Johns.lc  sonable  time.  A  recovered  judgment  against  B,  and  com- 
237,240.        mitted  his  execution  to  the  sheriff,  and  Aj  at  the  request  of  C, 

ctfused  the  sheriff  to  stay  the  levy,  and  C  thereupon  promised 

to  pay  A  the  debt,  costs,  poundage,  and  other  charges,  judg- 
Pow.  on  Con.  '^^^  against  C,  though  it  was  not  expressly  averred  the  sheriff 
868,864.        did  desist  from  the  execution,  though  this  was  implied.  See  art* 

26  and  28. 
See  art.  45.        ^  S.  And  in  Band's  case  it  was  held,  tliat  if  a  stranger  say  to 
9  Co.  93.       ^Q  creditor,  forbear  your  debt  to  such  a  day  and  I  will  then 

pay  it,  he  is  held,  though  no  benefit  to  him. 
Dyer  272.-1  Art.  27.  A  debt  due  only  in  conscience  is  a  good  considera^ 
isTlcro^^'  ^*^^  of  a  promise.  §  1.  As  if  a  minor  contract  a  debt,  and  when 
Ei.  700, 126,  come  of  age,  promises  to  pay  it,  in  consideratbn  of  forbear- 
Morning  v.  ance,  his  promise  is  good  ;  and  so  if  there  be  no  forbearance/ 
^"PP-  1  Esp.  173. 

8  Salk.  96.^  ^2.  So  if  the  assignee  of  a  bond  with  power  to  sue  or  re- 
Vent^M  —  '^^^  '^)  promise  to  forbear,  it  is  a  good  consideration  of  the 
2  Wilt.  841.    debtor's  promise  to  pay  him.     So  as  to  a  debt  barred  by  the 

statute  of  limitations. 


CONTRACTS  AND  CONSIDERATIONS.  119 

§  3*  So  if  A  be  bound  for  a  minor  and  pay  tbe  debt,  and  he    Ch.  1. 
at  full  age,  promises  repayment,  it  is  good  ;  and  if  the  deft.    Art.  39. 
plead  ivfaacy^  and  the  pit.  reply,  that  after  the  deft,  come  of  V„^v^^ 
age  he  confirmed  the  several  promises  alleged,  the  pit.  ne/ed  3  Leo.  i64.-«. 
only  prove  the  deft's.  promise,  and  he  must  prove  his  own  in-  ij*^.^ 
fancy.  Judgment  for  the  ph.  2  H.  Bl.  126,  ch.  99,  a.  3,  cited  SSthe«!l 

1  Phil.  Evid.  161.  7  Johns.  B^ 

^  4.  So  a  promise  to  pay  a  debt  discharged  by  the  insolvent  ^i^f  ^^!^*^ 
act  is  good  ;  for  it  remains  due  in  equity  and  conscience,  and  pougl.  4<^ 
Scawton  v.  Eiilard;  but  to  pay  when  able  is  conditional^  Best «.  Baker, 
and  to  support  the  action  tbe  pit.  must  prove  the  deft,  able,  be.  ^^^*' 
7  Johns.  R.  36. — Cowp.  644. 

Abt.  28.  When  a8$et$  are  a  good  consideration  for  an  ex'  cowp!$^ 
ecutor's  promise*  ^  1 .  If  an  executor  have  assets^  and  promise  to  Hawkes  r. ' 
pay  a  legacy ,  an  action  lies  against  him  in  his  oum  right ;  and  l^^°  j^^!^^ 
the  judgment  is  de  bonis  propriis  ;  for  his  having  assets  to  en- 
able him  to  pay,  there  is  a  good  consideration,  a  sufficient  rea- 
son for  his  promise,  and  he  is  bound. 

§  2.  Upon  the  same  principle,  if  lands  be  devised  to  A,  ha 
to  pay  a  legacy  to  B,  and  A  accepts  the  land,  there  is  an 
implied  promise  to  pay,  and  the  consideration  is  good.  Straage  M, 

Abt.  29.  Jjffio  cause  of  action  exist  there  is  no  considero'  ^^^  *-  ^^- 
iion.  ^  1.  As  where  a  married  woman  gives  her  note  there  is  no  coa.  8S4. 
debt  whatever,  and  a  promise  to  pay,  in  consideration  of  for* 
bearance,  is  totally  void,  though  ^e  gave  it  as  9,  feme  sole :  for 
tbe  note  is  not  merely  voidable^  but  absolutely  void  ;  otherwise 
if  only  voidable.  But  if  after  she  shall  become  sole  and  she 
promises  to  pay  the  amount  of  the  note,  it  may  be  a  question, 
how  far  it  is  a  debt  in  conscience  and  equity,  and  so  how  far 
she  may  be  bound  on  that  account. 

^  2.  So  where  the  ph.  got  a  note  for  his  whole  debt  of  the  2  T.  R.  788, 
bankrupt,  which  was  a  fraud  on  the  other  creditors,  and  so  Jj^  f  ^^* 
void,  an  after  promise  to  pay  it,  was  held  void.    So  to  stay  an  Mtw— l  P.  W. 
unjust  suit  in  chancery  is  no  consideration ;  nor  is  the  son  788.— l  Atk. 
liable  for  his  father's  debts,  and  consequent^,  if  he  promise  g^^  y  ^ 
to  pav  them,  even  in  consideratbn  of  forbearance,  his  promise  -Vet.  Jr.  450, 

«vo*d.  ^aooZjiist 

^  S.  An  agreement  to  settle  boundaries,  though  nothmg  of  xi^^^Cro. 
value  is  given,  implies  a  good  consideration  to  both  parties,  £l.ja06,  Too- 
who  have  an  mterest  in  avoiding  contention.    2  Vem.  494.—  JS^'Jll^jJ* 
New.  on  Con.  306.  on  Con.  865. 

Abt.  30.  Considerations  past.  ^  1.  On  a  general  principle,  --1  ^^-J^> 
considerations  past  and  executed,  are  not  tlM  foundations  of  Baiunoiv^ 
promises ;  because  in  regard  to  them  there  is  no  motive  to  ac*  cited  Vet.  Jr 
tion,  but  very  few  considerations  once  good,  ao  strictly  past,  ^^' 
but  continuing. 
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Ch.  1.  ^  2.  The  pit.  at  the  dtffi.  request^  became  surety  to  A,  who 

Art.  31.  recovered  against  the  pit. ;  the  deft,  afterwards  promised  the 
^^v^^  pit-  to  pay,  if  H  did  not  pay  him  the  monies  the  pit.  had  paid. 
Cro. EL42,  H« did  not  pay,  nor  did  the  deft,  on  request;  held  the  pit. 
Sidnam  r.  might  recover  against  the  deft,  though  his  promise  was  not 
— Dyer"!?^"  ^^^^  &t  the  time  of  the  request.  In  this  case  there  was  a  good 
— Cro.  Cftr.  consideration  for  the  deft's.  promise ;  hecause  when  the  pit. 
JmTis  "bof-  ^*^  *"  ^^^  ^^  ^®  defies,  requeity  the  eonsideral^ou  that  arose 
din  V.  fhinn.  Arom  the  pit's,  act,  continued. 

See  Ch.32,a.      ^3.  So  if  I  request  one  to  serve  me  a  year,  and  be  does  so, 

'  '*  ^^'         and  after  the  year  is  expired,  in  consideration  he  has  served 

me,  I  promise  to  pay   him  ^100,  an  action  lies,  the  con- 

^^^^kJ^  ^^^^^^^^  '^  continued.     A  written  promise  to  pay  founded  on 

BoriiaDs..     '  A  P&st  consideration  may  be  good,  if  the  past  service  be  stated 

to  have  been  done  on  request. 

^  4.  But  if  one  agree  to  serve  me  a  year  for  $100,  and 
after  the  year  I  pay  him  that  sum,  and  in  consideration  of  his 
service,  promise  to  pay  him  $10  more,  this  is  no  consideration. 
In  the  first  there  is  an  honest  debt  due  at  the  time  of  the  pro- 
mise, but  not  in  the  last  case,  for  he  is  paid  according  to 
agreement  or  contract. 
S^iwPidh'        $  6.  At  the  deft's.  request  there  was  a  communication  of 
RavenfordZ^  marriage  between  the  pit.  and  the  deft's.  daughter,  and  after- 
8Saik.M,98,  wards  the  pit.  married  her,  and  afterwards  the  deft,  promised 
^l^iS  64^"'  to  pay  him  £100.     The  court,  three  judges,  resolved  the  con- 
&>ke  V.  Bar-  sideration  was  good,  though  it  was  agreed  it  was  pastj  and 
rows.^Cro.    had  no  reference  to  any  act  before,  and  it  was  admitted  by  the 
cop^^otbT  ^^^^  ^^^  judges,  that  if  the  marriage  had  been  at  the  defVs. 
requeitf  and  c^er  the  marriage  he  had  promised,  it  had  been 
good. 
1  Roll.  R.  ^  6*  In  consideration  the  pit.  had  bought  of  the  deft,  certain 

418,  Hodgo  lands,  Dec.  10,  afterwards,  Dec.  19,  he  promised  to  make 
Pov^on  cS>n^  him  a  sufficient  assurance  therefor,  before  such  a  day.  It  was 
Sdo^i  T.  objected  that  the  consideration  was  executed  and  past ;  but 
rh^'^'h^^'  judgment  was  for  the  pit.,  for  the  assurance  was  the  substance 
Chorch/  ^^  ^®  ^^  ^^^  matter ;  and  the  reason  of  the  promise  contin- 
ued. 
Charcb  v  ^  7.  So  a  prior  duty  is  a  consideration  j  as  if  the  deft,  be  in- 

Church.-l-      debted  to  the  pit.  in  i&lO  such  a  day,  and  in  consideration 
Hodge  V,       thereof,  afterwards^  such  a  day  promises  the  pit.  to  pay  him, 
avason.       ^^  promise  is  good  ;  this  is  not  strictly  a  past  consideration, 
but  the  continuance  of  the  debt  raises  the  promise  ;  the  duty 
remains,  and  by  reason  of  the  remaining  duty  the  law  raises 
the  promise.    . 
1  Com.  D.         Abt.  31.    Considerations  grounded  on  relationship^  when 

Cro*.  E^^u-  ^^^^  ^  ^^^'  ^  ^*  ^^^  P*^*  ^*^  administered  physic  to  the  daftU. 
Fow.onCo'o!  fon,  and  spent  monies  abroad  at  his  funeral,  the  deft.  nro«* 

363. 
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wiaeA  to  pay.     Held  this  promise  was  good ;  for  the  moral    Ch.  I. 
obligation  the  father  was  under  to  reimburse  these  advances    Art,  S5. 
on  account  of  his  son,  was  a  sufficient  consideration  for  an  ex- 
preu  promise.  But  it  is  a  question  if  a  cousin's  promise  in  con- 
sideration of  marriage  is  good  ;  but  a  promise  to  a  father  in  Pow.oDCon. 
consideration  of  such  a  case,  to  pay  a  certain  sum  to  his  ^'Zl^'*** 
daughter  J  has    been   adjudged    good,  and    she   recovered.  bi.  872. 
Money  lent  to  the  wife  is  a  good  consideration  for  the  hus- 
band's promise,  if  at  his  request. 

A&T.  32.  The  discharge  of  a  debt  it  a  good  consideration.  Hob.  4  and  6, 
^  1  •  To  discharge  a  debt,  even  due  from  SLStratigerj  is  a  good  con-  ^^^  ^'  ^^' 
aideration  for  the  deft's.  promise ;  f<Nr  whether  a  benefit  or  not 
to  him,  it  is  a  loss  to  the  pit. ;  for  at  the  deft's.  request  the  ph. 
^ves  up  a  debt  or  right,  and  it  is  just  and  reasonable  the  de/i. 
fiUJU  his  promise,,  givea  as  a  consideration  for  such  relinquish- 
i^ent* 

Abt.  33.  <i  I.  Toprovea  debt  ie  a  good  consideration^  for  to  ^  g.^  ^^  g^ 
prove  b  a  chaise  and  trouble  to  the  pit. ;  as  where  an  executor  — ueV.  94.-^ 
or  administrator  promises  to  pay  a  debt,  on  proof  to  be  adduced  Cro.  El.  67. 
of  the  delivery  of  the  goods  to  the  deceased,  or  on  shewing  a  ^l^.^***"'  ^* 
bond  by  which  the  deceased  was  bound  ;  for  in  all  such  cases 
the  ph.  is  put  to  trouble  and  inconvenience  to  do  something  at 
the  deft's.  request  implied,  and  confiding  in  his  promise  to  per-  Noy.24Max. 
form.    There  can  be  no  good  contract,  without  a  quid  pro  ^^'  ^-  ^^' 
fuo.  Dyer,  90. 

Akt.  34.  ^  1.  The  bare  relation  beiufeen  owner  and  tenant^  is  6  T.  R.  878, 
a  consideration  for  his  promise  to  cultivate  the  lands  in  a  good  ^^^  **' 
and  husbandlike  manner.  In  this  case  the  consideration  stated 
was,  that  ^*  the  d^.  became  and  was  tenant  to  the  plt.,^^  and 
in  consideration  thereof  he  promised  not  to  carry  away  from 
the  farm  any  of  the  straw,  dung,  compost,  &c. ;  and  in  a 
second  count,  that  for  the  same  consideration  he  promised  to 
cultivate  the  land  in  a  good  and  husbandlike  manner,  accord- 
ing to  the  custom  of  the  country,  and  this  was,  on  a  motion  in 
arrest  of  judgment,  held  to  be  a  good  consideration. 

^2.  So  the  pit.  stated  that  he  agreed  to  suffer  and  permit  the  ^^'  '^* 
deft,  to  occupy  and  en/oy  a  house  and  three  miUsy  for  such  a  Beldam  & 
time,  he  in  consideration  thereof  promised  the  pit.  to  pay  him  Cro.  £1. 86. 
a  reasonable  tent,  &c.    This  was  adjudged  to  be  a  good  con- 
aderation ;  the  deft's.  request  to  be  allowed  to  occupy  and 
receive  the  profits  was  clearly  implied. 

Art.  35.  Cohabitation  where  a  consideration  or  not*  ^  1 .  In  ^  ^^^-  ^^^ 
debt  on  a  bond  conditioned  to  pay  £30  a  year  to  the  pit.,  in  t!]fm^! 
consideration  of  cohabitation  had  toith  her  by  the  deft.j  there  was  -^2  Ves.  leb. 
oyer  and  demurrer,  and  two  objections  made  j  1,  that  the  ;^ y^?^' 
bond  was  given  for  an  Ul^al  consideration ;  2,  that  the  con-  a6e.-8Maide 
^deration  was  past;  but  judgment  was  given  for  the  pit.   So  &s'.4d8. 
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Oa.  1.      good  if  after  cohabitatioo  (o  pay  her,  if  they  part  and  she  lire 
Jifi.  38.    single  and  not  cohabit. 

V^v^^  ^  2.  Debt  on  a  bond  given  to  a  woman  seduced,  for  cohabita- 
1  w.  HI.  tion  with  her  by  the  obligor,  and  for  maintenance  after  his 
v^Pe^Ds^  death.  On  ager  these  terms  appeared  to  be  m  the  bond,  and  it 
1  Esp.  198,  respected  also  future  cohabitation.  Judgment  for  the  deft., 
tke  Mme  for  the  consideration  is  iOegal.  It  may  be  observed  on  these 
\^^^,2s '  ^^  cases,  that  in  the  first,  the  bond  was  for  ^poit  wrong,  and 
Br.  p.  c.  446.  SO  to  make  reparation,  in  the  second  in  part  for  a  past  injury, 
— Amfa).  sao.  seduction,  and  in  part  to  induce  the  woman  to  contiwue  io  live 
in  famieaiianj  as  the  bond  was,  that  she  should  live  with  him, 
Hiile.  Spen-  ^*9  ^^  ^  '^  the  distinction  in  equity.  The  moral,  as  well  as 
«er.  the  legal  principle  is  very  difierent  in  the  two  cases  ;  the  bond 

for  the  past  is  valid,  if  given  even  to  a  common  prostitute,  if  no 
fraud. 
Hob.  10,  Art.  36.  I^e  wifeU  consent  good  or  not.  %l.  The  deft,  ap- 

Iiowtbw/  ^^^  to  the  mother,  a  married  woman,  for  her  consent  for  him 
to  marry  her  daughter,  and  in  consideration  she  would  eon-* 
sent,  be  promised  to  pay  her  £100.  This  was  adjudged  lo 
be  a  good  consideration,  though  the  daughter  was  wholly  in 
the  husband's  power,  and.  die  mother  had  none  over  her ;  for 
the  mother  has  a  natural  influence,  the  employment  of  which 
to  promote  the  marriage  the  deft,  sought,  was  a  reasonable 
cause  for  the  deft's.  promising  to  pay  her  the  £100. 
Rol.  ao,  21.  (^2.  So  in  consideration  ay«f»ie  covert  permitted  her  son  to  bo 
a  servant  to  the  deft.,  he  promised,  fiic.,  it  was  held  the  pio* 
mise  was  good  and  binding.  So  'in  consideration  a  married 
woman  would  not  hinder  her  husband  to  sell  and  convey  lands 
to  the  deft.,  he  would  pay,  &c.,  held  binding ;  for  though  in 
such  cases  the  wife,  strictly,  has"  no  legal  powers  yet  she  has 
an  actual  influence^  to  have  the  advantage  of  which  may  weQ 
be  a  sufficient  reason  to  induce  the  deft,  to  make  a  promise. 
Hob.  106,  Art.  37.    The  plfs,  endeavours^  S^.  when  a  consideration* 

l^^Ll-  ^  ^*  '^*^®  ^®^*-  ^^^^^S  kaied  a  mRn,requested  theplt.  to  aid  him; 

1  Esp.  87,      s^fid  the  declaration  stated,  that  in  consideration  the  ph.,  at  the 
manjr  cases.   defVs   request^  would  labour  to  procure  a  pardon  for  him, 

i^^fnanote!  P''^">"8«<*  ^o  P^J  Wm  £100.    The  pit.  alleged  that  he  did 
ch.'i,  a.  18.  labour  by  all  the  means  he  could,  and  for  many  days  do  his 

endeavours  to  obtain  the  pardon,  8z;c.    Judgment  (or  the  pit. ; 

the  req%iest  of  the  deft,  to  the  pit.  was  to  endeavour ^  and  he 

performed,  &lc. 

2  Lev.  224.        ^  3*  Marriage  is  always  a  continuing  consideration,  (see  art* 

41,)  and  it  is  a  valuable  consideration,  and  when  had  at  the 
proraiser's  request  there  is  in  it  every  essential  of  a  good  con* 
sideration. 
Rot.  20.—         AtLT.  38.    To  do  voluntarily  what  one  ought  to  do  is  a 

Cro.  C!ar.  S^ 

Flight  9.  Crasdeo.-^ro.  El.  194, 429.— 1  Vent.  268. 
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g9$d  tamUeMHan.     And  though  oompeiltble  to  do  it,  as    Ca.  1. 
where  the  ph.  and  deft,  were  sureties,  and  the  deft,  said  to    Art.  41* 
the  ph.,  paf  the  debt  and  I  will  pay  you  a  moiety,  it  was  held  V^^y^^ 
the  deft,  was  liable.    So  when  die  ph.  owed  the  deft,  a  debt 
on  bond,  the  deft.,  in  consideration  die  pit.  would  pay  it,  pro* 
raised  to  cancel  the  bond ;  it  was  decided  the  deft,  was  liable  to 
an  action,  though  the  ph.  only  paid  the  debt  when  due,  for  non  3  saUc.  ae. 
payment  at  the  time  might  have  been  a  trouble  and  a  loss  to 
the  deft. :  though  in  such  a  case  the  pit.  only  does  an  act,  he 
IB  Hable  by  law  to  do,  yet  as  he  does  it  at  the  $pecial  requut 
of  Ae  deft.,  the  court  may  well  presume  he  has  sufficient  rea- 
sons for  making  the  request  to  ha?e  punctual  payment,  mstead 
of  being  driven  to  adopt  compulsive  process,  and  to  experience 
trouble  and  delay,  and,  therefore,  to  make  such  promise  in 
order  to  effect  such  payment. 

Abt.  39.  ^  1.  A  consideration  peffeedy  pott  or  executed  it 
imi,  for  in  such  a  case  there  is  no  cause  or  motive  remaining  to 
induce  the  promise.  As  where  two  had  bailed  the  deft's.  ser- 
vant, in  consideration  thereof  he  promised  them  to  save  them 
harmless ;  held  this  promise  was  void ;  but  otherwise,  had  they 
bailed  him  at  the  dm't  request.  In  ^e  first  case  die  promise 
was  merely  a  naked  one ;  but  in  the  last,  it  would  be  coupled 
with  the  preceding  request ;  and  when  done  at  this  request,  a 
moral  obligation  or  duty  arose  to  indemnify,  which  continued 
to  be  such,  and  when  on  this  an  eapresu  promise  is  made,  it  is 
binding  on  principles  before  stated. 

Art.  40.  ^  1.  Idle  considerations  are  as  none,  it  aflbrds  no  Godb.  sse, 
reason  or  modve  for  promising.    As  if  an  arrest  be  void  and  ^o^^^^^ 
fUegal,  and  in  consideration  of  discharging  the  arrested  man,  Hard.  ^.— 
the  deft,  promises  to  pay  the  debt,  this  consideration  and  pro-  Pow.onCon. 
raise  are  void.  ^nv.m\ 

^  2.  So  where  com  is  not  distrainable,  and  the  lessee  in  looghby. 
consideration  the  lessor  would  not  distrain  it,  promised  he 
would  pay  his  rent  that  was  due :  adjudged  to  be  no  consider- 
ation. 

^3.  So  it  is  no  consideration  for  the  creditor  to  accept  a  Goodwin  v. 
third  person  for  a  debt,  unless  he  discharge  the  original  debtor;*  Wiiionghby. 
as  where  A  owed  the  ph.  a  debt,  and  the  deft,  promised  to 
pay  it  if  the  pit.  would  accept  him  as  paymaster,  and  wait  six 
months.    This  was  adjudged  no  consideration ;  for  the  pit. 
might  still  sue  A,  and  so  was  at  no  prejudice. 

§  4.  It  was  held  that  an  estate  at  will  is  no  consideration,  j^o^i'^f^^ 
nor  can  /  do  one  a  kindness  without  his  consent  and  claim  a      ' 
recompense,  nor  can  I  lay  one  under  an  obligation  by  better- 
ing his  case,  if  not  done  at  bis  request. 

Abt.  41.   ^1.  A  eonsideraiion  continuing  is  good  vnthout  3  Salk.  96.^ 
request f  or  wherever  it  remains  executory ;  as  where  the  deft.  hmS.^^! 

Bae^br.lYO. 
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Ch.  1.      s^ys  to  the  ph.,  as  you  married  my  daughter  I  promise  to  give 

Art.  42.    you  £100.    This  promise  is  valid  :  for  the  consideration  aris* 

^^y^^  ing  from  the  marriage  contmues  a  ground  of  promise.    But 

must  not  the  protniser's  consent  to  the  marriage  be  expressed, 

or  implied  ? 

.    ^  2.  So  if  I  owe  A  £20, 1  borrowed  of  him,  and  promise  to 
pay  him  on  a  certain  day  ;  this  is  a  good  promise,  for  the  dtbi 
or  duty  continuing,  the  coimderation  must  cofUtntee. 
Leo.  102,  ^  3.  So  where  A  leases  land  to  B  for  years,  rendering  rent, 

wards^l-Cro  *^^  *'^®'  apart  of  the  years  are  expired,  and  the  rent  paid,  A 
£1. 94.— 1      in  consideration  B  had  occupied  and  paid,  promises  to  save 
Bac.  Abr.       him  harmless  against  all  persons  for  his  occupation  past  and  to 
come.     If  B's  cattle  be  distrained  damage  feasant^  he  may 
have  an  action  against  A  on  this  promise ;  for  B*i  occupatum 
continues  J  which  is  the  consideration ;  B  also  is  to  pay  and 
occupy  in  future. 
2  Kebie  99.        ^  4.  So  in  consideration  /  have  paid  a  dAtfo/r  A  and  taken 
m^tki^sr  ^  release  for  him,  he  promises  to  repay  me,  this  is  a  good  pro- 
BarWell.        inise ;  for  the  benefit  continues  to  him,  and  this  is  a  continuing 
consideration.     On  the  same  principle  is  the  case  of  Atkins 
v.  Barwdl  before  cited  ;  for  when  1  have  paid  his  debt  for 
him,  he  is  under  a  moral  obligatiouj  and  is  bound  in  conscience 
and  equity  to  repay  me,  and  this  is  a  good  ground  for  an  ac'- 
tual  promise. 
12  Mass.  R.        t^  5.  Several  persons  agreed  to  lend  to  the  editors  of  a  news- 
Homes  adm.  P®^'  ^^®  Patriot,  the  sums  set  against  their  names  respectively, 
V.  Pana.        to  be  paid  to  one  of  them  as  agent.     He  advanced  monies  to 
the  editors  on  the  ground  of  the  subscription.     Held  he  had 
a  right  of  action  against  a  subscriber,  who  refused  to  pay  the 
sum  he  subscribed. 
Salk26,  Art.  42.  Acts  of  officers  considerations  or  not,  ^1.  It  is  a 

Love's  case,  well  settled  rule,  that  whenever  an  officer  is  bound  by  law  to  do 
his  duty,  his  doing  it  can  be  no  ground  of  a  promise  ;  but  if 
he  do  a  legal  act  be  is  not  bound  to  do,  it  may  be  the  consid* 
eration  of  a  promise  ;  and  it  may  be  very  proper  for  me  to  re- 
ward the  doing  of  a  legal  act,  I  cannot  have  done  but  by  con- 
tract or  agreement. 

^  2.  As  where  an  officer  seizes  in  execution  the  goods  of 
a  stranger,  and  I  promise  the  officer  that  in  consideration  he 
will  restore  them,  I  will  pay  the  debt ;  this  is  a  valid  promise, 
for  by  the  scire  facias  he  may  sell  the  goods,  and  this,  in  ef- 
fect, is  doing  no  more ;  nor  is  the  officer  in  such  a  case  bound 
to  restore  the  goods,  henc6  his  restoring  them  is  a  proper 
subject  for  a  contract. 

^  3.  But  any  promise  which  induces  an  officer  to  act  contra* 
ry  to  his  duty  is  void,  or  which  has  that  tendency. 
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<^  4*  It  has  been  adjudged,  that  a  promise  to  save  the  under    Cft.  U 
sheriff  harmless,  if  he  make  such  a  one  his  special  bailiff,  is    Art.  44. 
valid ;  this  is  a  lawful  act,  and  he  is  not  bound  by  law  to  V^^v^^ 
appoint  this  particular  person.     1  RolL  16  ;  3  Leo.  227. 

§  5.  It  cannot  appear  to  be  fully  settled,  that  a  promise  to  in*  IJ^^:  ?• ,. 
demmiy  an  under  sheriff,  if  he  make  execution  on  such  goods,  26.1-Cfo. 
is  lawful  or  not.     In  several  books  it  is  said  he  ought  to  take  Jam.  662, 
notice  of  the  goods  of  the  party  at  his  peril ;  but  in  other  ^23^®^** 
books  it  is  said  such  promise  is  reasonable.    This  last  opinion  is 
to  be  preferred,  and  the  most  consistent  with  modern  practice^ 

^6.  And  it  has  been  held  in  the  3up.  J.  Court  of  Massachu«-  See  Post, 
setts,  that  if  the  goods  be  not  in  the  deft's.  possession,  or  if  the 
owner's  right  be  disputed,  the  officer  may  rehire  indemnity  of 
the  pit.  before  seisure. 

^  ?•  The  court  may  refuse  to  altow  a  deft,  to  go  into  a  con^  Mass.  S.  J. 
sideration,  because  he  has  another  remedy ;  as  where  A  bought  Coart,  Port- 
land of  B,  uid  took  a  general  warranty,  and  gave  his  note  for  i^^y  utde 
the  purchase  money,  and  when  sued  upon  it,  offered  to  prove  v.  Roberta— 
B  (the  pit.  Little)  had  no  title  to  the  land,  and  so  there  was  ^^^-^^^^ 
no  consideration  for  the  note  ;  but  the  court  refused  to  let  the  Lomisor 
promisor  go  into  this  evidence  -,  because  he  had  a  general  war-  tnow  the  de- 
ranty,  which  was  his  proper  remedy,  if  his  title  failed ;  and  it  oHt  is  iwlt** 
might  be  further  objected  that  it  was  improper  to  try  the  title  parUal.—z 
in  this  action  on  the  note,  and  the  general  issue  pleaded,  be*  n^^?^^°'' 
cause  afterwards  it  would  never  appear  upon  the  record  the  Atkyns  loT 
title  had  been  tried.   Same  if  the  land  be  under  mortgage. 
15  Mass.  R.  171. 

Abt.  43.  A  campramite  of  a  doubtful  right  is  a  good  ground  |^»-  ^ 
of  a  promise.   This  is  a  clear  case,  and  every  day's  practice ;  . 
and  this  consideration  involves  moral  obligation  as  well  as  in* 
terest. 

Abt.  44.  jfjf  there  be  no  reward,  no  neghct,  and  no  skUl  i  H.  Bl.  166, 
implied  J  there  is  no  consideration.  w  **kb''' 

The  deft.,  a  general  merchant,  undertook,  without  reward^  SecTchl^n^ 
to  enter  the  pit's,  goods  with  the  deft's.  own  of  the  same  sort, 
at  the  custom  house  for  exportation ;  but  made  an  entry  under 
a  wrong  denomination;  by  which  means  both  parcels  Were 
seised.  Judgment  for  the  deft. ;  for  he  -  having  taking  the 
same  care  of  theplfs.  goods  as  of  his  own^  and  not  having  re* 
c^ved  any  reward,  and  not  being  of  a  profes»on  or  employ- 
ment, which  necessarily  implied  skUl  in  what  he  underto<^,  he 
was  not  liable  to  an  action  for  the  pit's.  k)ss.  Had  the  deft, 
made  the  entry  of  the  pit's,  goods  without  any  request  from 
him,  expressed  or  implied,  so  to  do,  the  case  might  have  been 
different.  It  seems  on  a  view  of  this  whole  case,  the  deft, 
was  requested  to  enter  the  pit's,  goods,  and  that  it  was  under 
stood  the  deft,  was  to  have  no  reward. 

VOL.  I.  17 
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Ch.  I.  Akt.  45.  A  perianal  contract  once  discharged f' never  can 

Art.  45.    again  be  the  cannderaiion  of  a  promise. 

Ki^^y^j     ^  i.  In  this  case  one  Gilman  gave  his  negotiable  note  to  Pierce 
Masf.  s.  J.     for  about  $800,  and  he  endorsed  it  to  the  Gloucester  Bank ; 
S^"*ifloo**  ^^'™^"  died,  and,  as  was  supposed,  insolvent,  and  his  widow 
Somes  V.  '     administered  on  his  estate.     She  made  her  note  to  Pierce  for 
Pierce.— See  the  same  sum,  who  endorsed  it,  and  it  was  sent  to  the  bank, 
GreeD^ch*'     and  60  days'  interest  allowed  on  it ;  and  the  old  or  first  note 
20  ».  3.         was  given  up  to  Mrs.  Gilman,  the  administratrix.    As  her  hus- 
band's estate  was  insohentf  it  was  apprehended  she  might  suf* 
£er  by  giving  the  new  note ;  and  after  a  few  days,  by  consent  of 
the  bank,  her  note  was  taken  back  by  her  and  cancelled,  and 
her  husband's  said  note  was  returned  to  the  bank,  and  this 
was  noted  in  the  books,  and  shown  to  Pierce,  and  he  made  no 
objection.     This  action  was  on  the  old  note.     And  the  court 
held  that  Pierce  was  not  liable  ;   for  when  Mr.  Gilmim's  old 
note  was  once  given  up  by  the  bank,  and  the  note  of  another 
accepted  in  payment  of  it,  it  was  discharged  ;   and  the  return 
of  it  to  the  bank  would  not  give  new  force.     And  it  was  not 
clear  that  an  action  lay  on  Pierce's  new  assent  to  the  return  of 
the  note  ;  because  such  assent,  if  any,  was  not  in  writingj  and 
it  was  the  debt  of  another ;   and  a  contract  once  discharged 
could  not  be  a  consideration  of  a  new  promise,  and  a  contract 
once  discharged  is  always  discharged. 
Heathcote  v.    ^  ^*  A  bemg  insolvent,  he  and  his  creditors  come  to  an  agree- 
Crookshanks  ment  for  him  to  pay,  and  them  to  receive  bs.  6d.  in  the  pound, 
206*^13^      to  be  paid  in  a  reasonable  time  ;  no  fund  was  provided  to  pay 
'  '  this  5s.  6d.  in  the  pound.     Held,  this  agreement  is  no  bar  to 

an  action  brought  by  a  creditor  to  recover  his  whole  demand  ; 
for  the  old  contract  is  not  discharged,  and  there  was  no  consid- 
eration for  the  new  one.  This  new  agreement  is,  like  accord 
without  satisfaction,  no  bar ;  and  accord  without  satisfaction 
is  no  bar,  because  a  party  cannot  exchange  one  cause  of  ac* 
tion  for  another  of  the  same  nature* 
2  Saund.  137  ^  3.  And  a  promise  to  renew  a  void  contract  is  void  for  want 
to  137  d.        Qf  consideration  ;  and  in  this  case  it  is  said,  that  on  forbear'^ 

Barber  v.  ^  i    .    i  •       •  •^*        j        ^  i.«    j 

Fox.— 17  <^f^c  to  executors,  their  bare  promise  m  writing  does  not  bmd 
Johns.  R.  them,  for  want  of  consideration  ;  and  that  this  is  as  necessary 
^  '  since  the  statute  of  frauds  as  before  ;   but  they  are  bound,  if 

the  forbearance  be  at  their  request^  or  if  they  have  assets. 

See  Art.  26. 
12  Mass.  B.      ^  4.  A  owing  B,  to  pay  him  consigned  goods  to  C ;  on  their 
212,  Tudor  r.  arrival  B  took  C's  promissory  note  payable  in  30  days.    In 
biting.        ^^  mean  time  C  failed,  having  sold  the  goods.     B  joined 

with  other  creditors  in  a  composition  of  their  demands.    Held, 

he  had  no  remedy  against  A  for  the  origiaal  debt* 
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Abt.  46.  AWiem  pactum.    The  mere,  promise  to  ^^pay    Ch.  1. 
the  debt  of  another,"  '^  without  any  consideration  at  all,  is  nu-    Art.  4. 
dttrn  pactum  ;"  and  a  father's  note  to  liis  son  for  love  and  af-  Vi^^v^^ 
faction  is  nudum  pactum.     18  Johns.  R.  145.  See  art.  8, 3, 

<i  1.  Lord  Mansfield  said  in  this  case,  that  a  nudum  pactum  ^*_f5*3 
did  not  exist  in  the  usage  and  law  of  merchants.    And  want  ^^^  i67<r 
of  consideration  is  no  objection  in  commercial  cases  among  Piiians  &  al. 
merchants ;    as  where  one  accepts  a  bill  of  exchange  for  the  ^  ^|^|  ?' 
honor  of  the  drawer,  &c.    The  old  notion  about  the  want  of  johiis.  R.  60. 
considerati(»i  was  for  the  sake  of  evidence  only ;    '*  for  when  ^3  do.  52.— 
it  was  reduced  into  wriiingj  as  in  covenants,  specialties,  bonds,  i4^p]ow. 
&c.  there  was  no  objection  to  the  want  of  consideration,  and  den  308,  soo. 
the  statute  of  frauds  proceeded  upon  the  same  principle ;"  so  zr^^^[iP^ 
as  to  promissory  notes,  the  note  itsoli  is  evidence  of  consid-  34]  ..imp. 
oration,  but  not  conclusiyely  so,  but  throws  the  onus  probandi  M.  P.  162, 
on  the  deft,  to  prove  a  want  of  consideration.     2  Phil.  Evid.  ^w-^e  this 

--        c,    T    ,  ry     c%a  matter  COD- 

1 1  ;  2  Johns.  R.  23.  sideied  ia 

^  2.  Wilmot  J.  in  the  same  case  of  PiUana  ^  al.  v.  Hopkins  cooscieDce, 
Sf  al.  said,  that  all  the  cases  I  can  find  of  nudum  pactum  are  g^'^  Dia.  2, 
upon  parole,  not  in  written  promises.   Nudum  pactum  comes  c.  24. 
firam  the  civil  law,  "  ex  nudo  pacta  non  oritur  actio  ;"  the  no-  2^  ^^ 
tion  was  adopted  to  induce  deliberation.      If  the  promise  was  aii  cootracts 
by  stipulation,  it  was  good,  without  consideration,  by  the  Civil  improperly 
law ;  a  fortiori  if  in  writing.     It  may  not  however  be  alwajrs  f^/*|jl, j  "^^ 
good  when  in  writing ;   many  cases  are  strange  and  absurd,  meeiaUict^ 
especially  Hayes  r.  Warren,  Strange  983,  when  the  judgment  wr  many 
was  reversed,  because  it  did  not  appear  by  the  declaration  wenaareuon 
<*  to  be  either  for  the  benefit^  or  at  the  request  of  the  deft."      main  tliree 

^  3.  In  several  books  it  is  stated,  that  if  an  agreement  or  con-  ^^h  "°"  .. 
tract  be  in  writing ,  the  consideration  is  not  inquirable.  ten  not'  seal- 

^  4.  On  the  whole,  the  general  rule  is,  that  a  mere  general  ^^t  and  writ- 
promise  without  benefit  to  the  promisor  or  loss  to  the  promisee,  now\  aoe 
in  writing  or  not,  is  a  nudum  pactum  ^  but  some  acts  are  in  309.— 1  Com. 
themselves  proof  of  consideration,  as  contracting  by  bonds  and  ^-  tj®*""^ 
other  sealed  instruments ;  and  generally  writings,  being  evi-  57'  ci^s-   ' 
dence  of  deliberation,  are  prima  fade  evidence  of  considera-  tiaa'f  notes, 
tion,  but  not  conclusive,  except  in  law  merchant  cases,  and  ^]^^^^f' 
cases  of  negotiable  contracts  negotiated.    For  as  between  the  Peopte  9. 
original  parties  to  such  contracts,  or  as  to  those  who  take  Howell.-- 
assignments  of  them  when  dishonored  or  suspicious,  a  want  of  272^^*'  ^' 
consideration  may  be  shewn ;  but  not  on  a  letter  of  credit  or  2  Johns.  E. 
acceptance  of  a  bill,  8cc.  E^d"^i^ 

^  6.  A  and  B  had  open  accounts,  and  an  adjustment  was  3  msm.  r.  1. 
made  between  A  and  B's  agent  duly  authorized,  and  a  balance  to  is,  WiUon 
found  due  is  paid  to  the  agent.     B  was  dissatisfied  with  the  **  ^^"oents. 
mode  of  settlement ;  whereupon  A  wrote  to  B,  *'  reperuse  the 
accounts,  and  make  out  a  statement  according  to  ypur  own  wish" 
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Ch.  1.  CM,  and  draw  on  me  fir  the  balance^  tMdi  shall  be  punduaUy 
Art.  47..  honoured"  Two  years  after,  B,  bf  ing  pressed  by  a  creciitor, 
drew  in  favor  of  him  a  bill  on  A ;  and  it  was  held  that  A  was 
not  bound  to  accept  or  pay  this  bill ;  for  bU  promise  was  nn* 
dum  pactum^  for  want  of  consideration  ;  it  not  appearing  any 
thing  was  due  to  B,  at  least  at  common  law. 

^  6.  In  this  case  Dexter  for  the  pit.  admitted,  that  A's  letter 
or  promise  was  not  the  more  binding  for  being  in  writings  but 
contended,  and  correctly,  that  there  afe  some  writings  which 
of  themselves  prove  a  consideration ;  as  my  letter  ot  credit, 
or  as  my  acceptance  of  a  biU  of  exchange,  &cg. 
Chitty  on        ^  7.  Where  the  legislature  has  declared  a  contract,  as  a  note  or 
72!l.7%.  R.  ^9  ^^^d  ^^i*  ^^  illegality,  the  illegality  of  the  consideration,  as  asu- 
630.  ry  &ic.,  the  deft,  may  shew  the  illegality,  though  the  pit.  (X  some 

one  between  him  and  the  deft,  took  it  oona  fide^  aad  for  a  valua- 
ble consideration ;  and  the  innocent  holder  can  only  k)ok  to 
him  of  whom  he  received  the  bill  or  note  ;   but  unless  it  baa 
been  expressly  so  declared  by  the  legislature,  illegality  of  con- 
sideration will  be  no  defence  in  a  suit  by  a  ftomi  jide  holder, 
without  notice  of  illegality,  unless  he  obtained  the  bill  after  it 
became  due. 
8  T.  R.  390,       %  8.  If  a  contract  be  void  for  usury,  &c.,  and  a  second  be 
Cuthbertv.    taken  for  the  same  debt,  it  is  equally  void  in  the  hands  of  a 
R.V75.  party  to  the  iifsX ;  but  not  if  in  the  hands  of  a  bona  fide^  hold' 

er.  And  see  Usury.  By  suffering  judgment  by  default,  the  deft, 
loses  the  opportunity  to  object  to  the  want  or  illegality  of  the 
consideration,  or  to  the  insufficiency  of  the  consideration.     If 
an  executor  have  no  assets,  and  promise  to  pay  the  testator's 
debt,  it  is  nudum  pactum.     5  D.  &  £.  8. 
416*^  ^         Art.  47.  Where  CPs  note  for  land  to  a  third  person  «  re- 
and  wffefv.    ^^9  tho%^h  (Ts  titU  faih*    A  and  B,  tenants  in  common  of 
Cleveland,     land  as  coheirs ;  A  releases  her  right  to  B  on  absolute  securi- 
ty, a  bond  ;  B  conveys  all  to  C  with  warranty  ;   C  gives  his 
note  to  A  towards  satisfying  die  bond  to  her  ;'C  is  obliged  to 
pay  a  sum  of  money  to  remove  an  incumbrance  from  tlie  land, 
and  B,  his  warrantor,  is  insolvent.   A  sues  the  note  thus  given 
for  the  land,  and  C  insists  there  ought  to  be  a  deduction  from 
it  on  account  of  this  incumbrance,  the  consideration  of  the 
note  so  far  failing ;  but  judgment  for  A  for  the  whole  note,  for 
she  is  a  third  person,  not  the  grantor  of  the  land,  and  she  had 
a  clear  title  to  claim  to  the  amount  of  the  note  on  hei  broth- 
er's bond,  and  the  note  given  to  her  to  satisfy  that  claim  was 
given  for  a  valuable  consideration  as  to  her,  as  it  waa  given  to 
pay  her  what  she  was  justly  entitled  to. 
3  Jolmt.  R.         Art.  48. — Consideration  bad.     In  assumpait  the  pld.  stated 

p^eiu        ^*^  ^^  ^»  *"^  ^>  ^^^^  i^^^^  owners  of  a  vessel  and  her  car- 
Brown,         go,  then  on  a  <tistant  voyage,  «nd  were  jointly  mterestcd  in  h$r 
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earnings  and  the  profits  of  the  voyage  ;  that  W  was  also  mas-  Ch.  1. 
ter,  and  died  on  the  voyage  ;  and  after  his  death  the  deft.,  in  Art.  53. 
consideration  the  pit.  had  promised  him  that  he,  the  deft, 
should  receive  from  the  pit.  w's  effects  in  the  vessel  and  her 
earnings,  as  W  was  entitled  to  receive  them  according  to  the 
agreement  among  the  owners,  and  in  consideration  the  pit. 
agreed  with  the  deft,  to  account  to  him  for  the  said  vessel,  and 
earnings,  profits,  &c.  in  like  manner  as  he  was  bound  to  ac- 
count to  W ;  he,  the  deft,  promised  to  pay  the  pit.  any  de- 
mands or  sums  of  money  due  and  owing  from  W  to  the  pit. 
at  the  time  of  W's  death  ;  and  also  any  demands  the  pit.  had 
against  W's  share  in  the  vessel ;  and  the  ph.  stated  in  his  dec- 
laration, a  certain  debt  due  from  W  to  the  ph.,  and  averred  he 
was  always  ready  to  perform  his  pan  of  the  agreement,  be*  I 

On  demurrer,  this  declaration  was  held  bad,  as  it  did  not  state 
a  sufficient  consideration  of  the  deft's.  promise ;  not  stated  he 
was  to  receive  any  thing  in  fact.  i 

Ajlt.  49.  The  deft  agreed  in  writing  to  give  the  pit.  the  IJ*^^^^ 
refusal  of  a  farm,  &c.     Held  necessary  to  prove  a  considera-  ^  Biscoe.^ 
lion  for  the  promise,  where  the  agreement  is  in  writings  as  well  4  Dallas  162. 
w  where  it  is  by  parol.     And  though  a  parql  agreement  will 
not  give  a  title  to  lands,  yet  the  party  may  recover  damages 

for  the  non-performance.— Qtkere* 

Art.  50.  As  to  the  consideration  of  contracts,  see  many  cooper'i  | 

good  rales  in  Latin  and  EngUA  collected  by  Cooper,  princi-  J«st.687; 

pally  from  the  Roman  law,  most  of  which  will  be  found  in  dif-  ^^' 

ferent  parts  of  this  work,  as  rules  and  maxims  have  applied. 

AitT*  51.  A  contract  made  by  parties  is  void,  if  it  be  of  a  4  Day's  cates 

kind  to  impose  on  the  court  and  to  interfere  with  the  regular  ^^?>  ^^". 

Mministration  of  justice.  win. 

Aet.  52-  So  a  contract  made  in  New  York  is  void,  for  the  —« Johns.  R^ 

sale  of  tickets  in  a  k>ttery  authorised  only  by  another  state,  ^^^{^^ 

and  not  by  New  York  or  Congress. 
Art.  53.  Consideraiion  moving  A  to  pay  or  do  something j 

where  B  has  the  hent^.     Ntraierous  decisions  have  given  rise 

to  four  classes  of  cases  on  this  subject. 

(^  1.  As  where  A  collaterally  assures  or  guarantees    B's  Cro.  El.  187, 

debt  &c.  to  C  a^  the  very  lime  it  is  ccHitracted,  and  B  prom-  5!j?*^™y 

ises  to  pay  or  do.   Here  the  benefit  done  by  C  to  B  as  a  loan,  iamrv.Leap^ 

delivery  of  goods,  &c.  is  both  the  consideration  of  B's  prom-  er,citedch.9, 

ise,  and  A's  guarantee  or  suretyship,  and  no  consideration  need  \J^^^^^ 

be  stated  for  A's  undertaking.    This  is  every  surety's  case 

who  joins  io  the  original  contract.  And  see  cases  in  the  margin. 

^  2.  As  where  A,  subsequenAy  to  B's  debt  be.  being  con-  Roberts  on 

tracted  with  C,  collaterally  guarantees  it.    These  two  consid-  ^"*^  2^» 

emtioDS  are  necessary,  one  iot  B's  promise  and  one  for  A's, 

Ibid  both  must  be  proved.    Thus  sithsequenily  was  the  guaran- 
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Ch.  3.     tee  in  Wain  v.  Warlters,  5  East  10, 20 ;  cited  art.  25  ;  also  cb« 
Art.  7.      19  a.  20,  s.  33 ;  ch.  11,  a.  14,  and  Sumuer  v.  Parsons,  referred 
\^y^J  to  ch.  20  a.  14,  s.  5,  (in  this  case  a  questionable  consideration 
was  stated  and  proved.)    See  14  Vesey  190,  Seers  v.  Brink,, 
ch.  11  a.  13,  8.  5. 
TomliiMon  r.      ^  3.  Where  B  owes  a  duty  or  debt  to  C,  and  A  for  a  new. 
sao.'l-Roberte  consideration  undertakes,  not  eoUateraUy  but  directly^  to  pay 
on  Fraadfl.     or  do  what  B  engaged  to  pay  or  do,  this  is  not  a  case  with- 
^'^'•■"j    in  the  statute  of  frauds,  (as  the  other  two  are.)     But  this  new 
tfid  Ch.Oa.    consideration  forA's  engagement  or  guarantee  must  be  dis^ 
iOy  s.  25.        tmct  and  independent  of  B's  debt  or  duty,  and  one  moving 
between  A  and  C,  the  parties  to  the  new  promise  in  fact  ari' 
ginal.  See  cases  cited  ch.  9  a.  20,  s.  9  ;  and  7  D.  b  E.  201 ; 
1  Saund.  211  note  2.     Hence  in  this  3d  class  of  cases,  A's 
undertaking  need  not  be  in  writing. 
6  Cast  307,         ^  4.  Where  A  undertakes  to  pay  B's  debt  &c.,  and  A's 
6Eut?o.20  P'^"^^^®  ™"S*  ^®  '°  writing  founded  on  a  distinct  consideration^ 
--See  i4Ves.  ^^  ^^  ^^^  ^  ^^  Stated  in  the  writing  f     According  to  Wain 
l90.--i6Ve8.  V.  Warlters,  the  consideration  moving  A's  promise  must  be  sta* 
^Pareons"^  ^  '**  ^®  writbg  to  make  his  promise  valid  on  the  statute  of- 
American       frauds ;  recognized  m  New  York  in  Seers  v.  Brinks,  3  Johns. 
Precedenu     R,  210,  but  not  adopted  in  Massachusetts,  as  Hunt  «.  Adams 
cb.  9a.^  8.  ^^^^^  ^"^  examined  ch.  11a.  14,  and  the  Supreme  Court  in 
ssl-cb.  11' a.  New  York  m  Leonard  v.  Vredenburgh,  8  Johns.  R.  29,  41 ; 
s^^sT"^  aUowed  the  consideration  of  such  tfier  colktterdl  promise  to. 
'  be  proved  by  parol  evidence,  as  that  the  guarantor  undertook 

at  the  time  the  original  contract  was  made.  On  the  whole,  as  to 
this  last  class  the  law  seems  to  be  unsettled.  It  is  clear  that 
prior  to  the  case  of  Wain  v.  Warlters,  it  was  not  usual  to  re* 
quire  the  consideration  to  be  stated  in  the  written  memoras^ 
dum  ;  and  the  endorsement  of  a  promissory  note  is  primA  far 
de  evidence  of  full  consideration  ;  and  why  is  not  a  guaran* 
tee  of  one  ? 


n^     . 


CHAPTER  U. 

REMEDIES  BY  THE  ACTS  OF  THE  PARTIES. 

See  ch.  173     ^7.  x.  IN  certain  cases  from  necessity.  ^  1.  In  some  cases  of 
^'  '  necessity  the  party  injured  is  allowed  to  seek  his  own  remedy ; 

to  retake  his  properQr ;   to  repel  force  by  force ;  to  abate  mis' 
sances  ;  to  take  beasts  damage  feasant^  be. 
8  2;^"*'^'    ^2.  The  defence  of  one's  self,  husband,  wife,  child,  parent, 
d'ingt  816.     mother,  or  servant,  is  a  natural  right,  wbkb'bas  aotrcdy  ever 
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been  lakeo  awiiy  by  any  miinici|Ml  laiir.    Hence  if  one  in  tbeee    Cb.  1 . 
near  relations  be  attacked,  another  in  them  may  lawfully  re-    Jirt.  5. 
pel  force  by  force.    The  particular  cases  in  which  this  may 
be  done  are  numerous ;  but  one  general  principle  holds  in 
them  all|  and  that  is,  the  defence  nmet  be  reg%uated  by  the  nature j 
degree,  and  design  of  the  attack.    I  may  kill  one  who  at- 
tempts to  take  my  life,  or  to  commit  a  burglary  in  my  house,  ^  ^  «  ogo 
but  not  one  who  only  attempts  to  trespass  on  my  land.     There  Gregory  and 
is  also  another  principle,  the  repelling  force  must  go  no  fur-  wife  «.  HiU. 
ther,  than  b  necessary  to  prevent  the  mischief  intended  by  the 
aggressor. 

^  3.  In  using  force  there  are  two  kinds.     1.  CreniZy  laying  Salk.  641, 
on  handi.    2.  Actual  force*     "  There  is  a  force  in  2at0,  as  in  q^^^*' 
every  trespass  quare  dausum  fregit.   As  if  one  enter  into  my  6  Com.  D. 
grounds,  here  1  must  request  him  to  depart,  before  I  can  lay  77Si  PlMdar 
hands  on  him  to  turn  him  out ;  for  every  laying  on  of  hands  w  ^  "'  ^^* 
oil  cusault  and  battery,  which  cannot  be  justified  upon  account 
of  breaking  the  close  in  law,  without  a  request."     So  2d, 
there  is  an  actual  force,  as  in  burglary,  or  in  breaking  open  a 
door  or  gate ;  and  in  that  case,  it  is  lawful  to  oppose  force  by 
force.    And  if  one  breaks  down  the  gate,  or  comes  into  my 
close  9%  ei  armis,  1  need  not  request  him  to  be  gone,  but  may 
lay  hands  on  him  immediately ;  for  it  is  but  returning  violenee 
for  oio/efioe."     ^'  So  if  one  comes  forcibly,  and  tsdkes  away 
my  goods,  I  may  oppose  him  without  any  more  ado  $  for  there 
is  no  time  to  make  a  request."  Thus  breaking  agate  is  actual    _  ^  ^ 
force.  So  if  one  by  force  attempt  to  enter  upon  my  land,  I  may  weaver  v.' 
at  once  use  force  to  repel  him,  and  need  not  plead  niolliter  Bash. 
wuuius  impoeuit ;  which  plea  justifies  an  anavlt  and  battery, 
but  not  a  wmndii^* 

^4.  So  if  one  be  possessed  of  a  bouse,  and  another  at-  ^r^-  ^^-  ,, 

^         ^  !•  i_      V       •  J  ^11       188,  Tbeweli 

tempts  to  put  him  out,  he  that  is  so  possessed  may  gently  lay  ,^.  Ayeiy. 
hands  on  him  to  put  Um  away.     The  possession  is  but  induce- 
ment ;  the  attempt  to  put  out  is  the  material  part. 

^  5.  So  moUiter  manue  may  be  to  remove  a  trespasser  from  Willis.  14, 
my  house  or  property,  o/ifer  a  request  to  depart,  who  does  not  Ji'j!!^'^^^ 
enter  with  ociiMi/ ybrce,  or  who  enters  lawfully  and  remains  d.  772.— 
unlawfully ;  or  I  may  use  actual  force  to  remove  him  who  en-  f  ^^^^'P*'  ^^' 
ters  with  actual  force,  or  remains  with  actual  force.  i^  -^^^ 

^  6.  In  all  these  cases  the  owner  of  the  property  is  in  the  1497! 
right  to  defend  it  $  and  the  party  who  invades  it  is  the  aggres- 
sor, and  in  the  wrong;  and  such  force  as  he  uses  may  be  re- 
turned by  the  owner  in  defence  of  his  property ;  and  if  the 
aggressor  persist  in  his  wrong,  and  is  repelled  by  a  return  of 
violence,  he  brings  the  evil  upon  himself.  The  general  rule  is, 
the  owner  must  defend  his  property  by  gently  laying  on  hands 
till  the  aggressor  uses  actual  force  to  get  or  keep  possession, 
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Ctt.  S.     to  take  away  or  destroy  it,  and  then  the  owner  may  lawfoUy 
ArL  *  3.     return  actual  force  proportioned  to  the  circomstances  of  the 
^^y^^  case :  in  other  words,  the  degree  of  force  must  be  reasonablci 
all  circumstances  considered. 

Art.  2.  By  recapture.  'If  one  wrongfully  take  away  my 
goods,  or  detain  my  wife,  child,  or  servant,  1  may  lawfully  re^ 
take  either,  when  I  can  do  it  m  a  peaceable  manner,  without 
force  or  terror,  and  without  disturbing  the  public  peace.  The 
law  founded  in  reason  considers  that  I  may  be  without  reme- 
dy, if  I  be  not  aUowed  this  m6de  of  redress,  as  my  goods 
or  relation  may  be  carried  beyond  my  reach,  before  I  can 
have  a  remedy  by  suit  or  action.  But  this  mode  of  redress 
is  limited.  If  I  find  my  horse  so  taken  from  me  in  the  high- 
way, common,  or  public  inn,  I  may  retake  him  ;  or  to  do  this 
I  may  peaceably  enter  upon  the  land  of  the  wrong  doer.  But 
to  take  my  property  in  this  case,  I  cannot  lawfully  enter  upon 
the  land  of  a  third  person,  or  break  open  a  private  stable,  ex- 
cept it  be  feloniously  taken.  If  my  property,  as  a  stick  of 
timber,  comes  upon  the  land  of  one  wholly  innocent,  though 
without  my  fault,  I  ought  first  to  ask  his  consent  to  let  me  take 
It  away,  oSering  to  pay  him  any  damages  I  may  thereby  do 
him  ;  and  if  he  then  refuses,  he  is  guilty  of  a  concussion;  and 
this  from  the  necessity  of  the  case  ;  for  as  my  property  comes 
there  tviihoutany  fault  in  me^  I  ought  to  have  remedy  to  re- 
cover h,  and  I  am  without  remedy  unless  the  law  be  so.  Any 
usage  as  to  fruit  or  trees  falling,  making  fences,  tzc.  may  be 
an  exception  to  this  rule. 
3  Bl.  Com.  8.  Art.  3.  Sy  reentry  on  lands  ;  and  one^s  going  on  the  lands 
j"f*^  1786  ^  others  to  take  his  goods.  §  1.  If  one,  unlawfully,  or  with* 
— ^  Bl.  Com.  out  right  take  possession  of  my  lands,  I  may  peaceably  enter 
174,175,176.  upon  them,  and  regain  pessesston.  And  I  may  do  this  when- 
•^^  H.  8,  g^g^  j^jg  possession  had  a  tortious  beginning,  and  has  tortious* 
ly  continued  in  him  less  than  20  years.  But  if  he  continues 
his  possession,  though  wrongfully,  more  than  20  years,  or  mor > 
than  5  years  and  dies  and  his  heir  enters,  my  remedy  by  en- 
try is  gone. 
O).  L.  16,  ^  2.  This  remedy  by  entry  does  not  take  place  in  the  cases 

417.— 3  Bl.     of  discontinuance  and  deforcement ;  because  in  these  the  ori- 
Com.  176.*^  ginal  entry  is  lawful.     But  it  takes  place  in  abatementj  intru^ 
3  T,  R.  292.   ^^^  j^jj J  disseisin  ;  because  in  these  cases  the  original  entry 
is  unlawful.     An  entry  on  a  part  in  the  same  county  in  the 
name  of  aU  is  anentiy  on  the  whole.     But  an  entry  in  one 
county  is  no  entry  in  another.      So  an  entry  on  one  disseisor 
is  no  entry  on  another.     So  if  one  disseisor  convey  with  live- 
10  Mod  368  "7'  ^^  ^"  *  mode  equivalent  to  livery,  to  two  distinet  grantees 
-^o.  L.  252!  or  feofifees,  there  must  be  an  entry  on  each.    There  must  be 
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a  dUtiw^  act,  to  divest  each  distinct  seisin  vested  in  each  one    Cr.  3. 
having  seisin  of  a  parcel  of  the  land  in  severalty.  Art.  S 

^  3.  Where  one  who  has  the  right  of  property  rightfuDy  en- 
terSy  he  has  theyttm  et  seisina  cotyunctio^  and  is  complete  own- 
er.    But  an  entry,  without  a  right  of  entry,  is  of  no  avail. 

^  4.  /  may  go  on  JVs  land  to  take  my  goods  Sic.  If  my 
goods  or  cattle  come  on  the  lands  of  A  or  in  his  house,  it  is 
often  material  to  know  when  I  may  lawfully  enter  or  not  with- 
out his  consent,  and  take  them  away,  and  so  lawfully  recover 
my  possession  by  my  own  act,  and  without  a  suit. 

^  5.  All  the  books  agree,  that  if  they  come  upon  his  land  ^  Bae.  Abr. 
cur  in  his  house  by  his  wrong,  I  may  so  enter  upon  his  land  or  ^^  t^^} 
into  his  house,  the  door  being  open,  and  take  them  away,  with-  iisj  186.^ 
out  his  consent ;  for  he  does  the  first  wrong,  of  which  he  sltall  ^^tf'^^' 
not  take  advantage  to  retain  my  goods.  3"^  9  ^  '^^* 

§  6.  On  the  same  principle  if  he  dig  a  ditch  in  his  land,  and  5  Bac.  Abr. 
draw  away  my  vnUer  from  my  mill,  I  may  enter  and  throw  the  *7®-®C©.6e. 
earth  back  into  the  ditch,  and  fill  it  up  by  such  earth  hove  out ; 
for  I  only  repair  the  wrong  he  did  to  my  injury. 

^7.  So  if  A  take  my  leather,  and  make  shoes  of  it,  I  5  Bac.  Abr. 
may  retake  them ;  but  not  my  timber  annexed  to  his  freehold.  '^^' 
This  is  the  general  distinction.     See  property  by  accession,  SeePdst. 
ch.  76. 

^  8.  If  my  fruit  faU,  or  the  wind  bk>ws  my  trees  upon  A's  Bro.  tres.  pi. 
land,  I  may  so  enter  and  take  away  either.     This  is  a  rule  of  i73"[S£lf* 
necessity.     So  if  I  lop  my  trees  and  the  loppings  fall  on  A's  Bro!  troi.  pi. 
land,  I  may  so  enter  and  take  them  away,  if  I  used  proper  cau-  213.— 6  Bac. 
tion  to  prevent  their  falling  there  ;    but  not  if  such   caution       ' 
was  not  used,  for  the  falling  of  the  fruit  or  trees  there  could  not 
he  prevented,  and  the  falling  of  the  loppings  in  the  first  case 
was  wholly  without  my  fault.     When  also  it  is  said,  if  A's  cat- 
tle trespass  on  my  land,  I  may  lawfully  drive  them  into  his ;  ?2J^\i}f' 
Ihis  must  be  understood  his  land  properly  rituated  for  thdr  v.  fawdry. 
reception,  and  not  into  his  cornfield  or  garden. 

^  9.  If  B  take  my  cattle  hy  wrong,  and  put  them  into  A's  Cro.  El.  329, 
land  hy  his  consent,  I  may  so  enter  and  take  them   away,  ^^omble-^ 
though  it  has  been  objected  that  I  cannot  do  this,  except  they  be  thorp, 
there  by  A*s  tort ;  and  the  court  said,  that  if  **tfae  deft's*  beasts  imperfectly 
be  taken  from  him  by  wrong,  and  are  not  out  of  his    pos-  kJi  ^^' 
session  by  his  delivery,  he  may  justify  the  taking  of  them  in 
any  place  in  which  he  finds  them;''  but  the  case  itself  hardly 
supports  this  general  prindpU  stated  by  the  court,  for  that 
stated  the  cattle  come  on  the  land  o{  Ahy  his  consent ;  so  he 
assented  ignoranUly,  if  not  knowingly  or  earelessly,  to  B's  un- 
lawful taking.      But  Espinasse  states  the  general  principle 
itbove  to  be  law  ;  that  is,  whenever  my  goods  are  out  of  my 
poesessien  by  wrong,  and  not  by' my  deliveryy  I  may  take  diem 

VOL.  I.  18 
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Ch.  2.      wherever  I  find  them.     The  same  principle  is  stated  byRolle 

Art.  3.     smd  by  Bacon,  who  says,  that  if  my  beasts  be  stolen  and  put 

\,^Y^J  ^^^  -^'^  close,  1  may  so  enter  and  take  them  away,  or  if  driven 

2  Roll.  Rep.    ^^^6  by  ^  Stranger  by  A's  consent j  and  for  this  last  position 

66.—  cites  thQ  case  of  Chapman  v.  Thumbhthorp^  (above.)     As  to 

174^^17^—2    ^^^  position  the  reason  is  plain,  it  is  stated  and  recognised 

I.utw.1386.-  by  Bacon.    But  if  my  goods  come  upon  A's  land  mthout  his 

SRoil.  R.  65,  assent  or  privity,  it  is  a  question  if  I  ihay  enter  to  take  them 

Andre wl"**  away,  toithout  his  consent,  at  least  before  request  and  rrfusal; 

perhaps  after,  if  he  have  no  reason  to  detain  them,  his  refusal  to 

let  me  take  tbem  away  doing  no  damage  to  him,  may  make 

him  consenting  and  privy  to  the  wrong  in  putting  them  there ; 

then  the  case  is  upon  clear  ground,  he  converts  them  to  his 

use,  if  he  refuses,  without  any  reason,  to  let  me  take  them 

away  at  my  expense  and  so  as  to  do  him  no  injury. 

346,  Taylor  '      ^  10.  If  my  goods  comc  upon  A's  land  or  in  his  house  (the 

V.  Fisher.       door  open,)  and  it  does  not  appear  how,  I  cannot  enter  to  take 

them  without  bis  consent. 

Trespass  for  breaking  the  pit's,  house,  and  taking  a  pike,  &c* 
Plea,  that  before  the  entry  one  A  ovmed  them  remaining  in 
theplfsm  house,  and  sold  them  to  the  deft,  and  he  entered  to 
take  them  away  by  the  permission  of  the  pit's,  wife  ;  pit.  de- 
murred and  judgment  for  him  to  recover  as  to  the  entry  into 
the  house,  but  not  as  to  the  goods ;  for  the  court  said,  "  the 
goods  being  in  the  pit's,  house,  and  it  not  appearing  how  they 
came  there,^^  as  by  trespass  or  otherwise,  the  deft,  could  not 
enter  of  his  own  head ;  and  the  wtfe^s  license  was  invalid, 
(should  have  been  pleaded  as  the  husband's  and  his  implied 
assent  left  to  the  jury  to  be  presumed.)  And  where  a  parol 
license  to  enter  upon  one's  land  or  into  bis  house  is  suffi- 
cient, see  License. 
0Bac.  Abr.  .  ^  11,  If  I  have  a  right  to  take  my  goods  or  cattle  from 
TreflTpi^o.  '^^^  ^'  house  in  a  given  time,  as  during  my  lease  &c.  and  do 
not,  it  is  my  own  folly,  and  I  cannot  afterwards  enter  to  take 
them  without  his  consent. 

176**^'  ^''         ^"'  ^®  '^^  ^^^^  "^  man  ;  hence,  if  tenant  for  life  ^c.  die, 
his  executor  has  a  reasonable  time  to  enter  and  take  away  the 
goods.    See  Emblements,  ch.  76. 
2  Esp.  87,  ^  12.  If  my  goods  or  cattle  come  upon  A's  land,  without 

qII^^  ^'  any  fault  in  him  or  me,  I  may  enter  and  take  them  away  as  the 
owner  of  the  property.  Hence,  if  my  beast  be  an  estray  on 
his  land,. and  he  seize  it  as  such,  I  may  enter  and  take  it,  and 
he  may  have  an  action  on  the  case  for  the  keeping,  or  retain 
till  paid  ;  that  is,  I  am  not  a  trespasser  by  my  entry,  unless 
he  claims  his  lien,  and  I  refuse  to  pay  or  satisfy  it. 

^13.  So  I  may  enter  to  take  them  out  of  his  land  ^en 
both  art  in  fault,  as  where  we  both  ought  to  repair  the  fence, 
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and  neither  doe!^  and  my  catde  get  into  his  land  ;  but  when    Ch-  3. 
both  are  in  faulty  or  he  is  not  in  faulty  I  must  do  him  no  dam-    Art,  5. 
age,  or  prevent  a  greater  damage.    When  he  is  innocent  he  ^^vXi/ 
is  to  suffer  no  loss. 

^  14.  If  my  goods  or  catde  come  upon  A's  land,  wiQunU 
any  fault  in  me,  and  h^  has  no  lien  on  them  or  right  to 
detain  them,  I  may  enter  and  take  them  away  without  his  con- 
sent, so  is  theNcase  of  the  fruit,  the  estray,  and  loppings 
above  ^  but  if  by  any  fault  or  carelessness  of  mine,  I  cannot  en- 
ter, so  is  the  case  of  the  loppings,  I  carelessly  let  fall  upon  his 
land.  So  if  I  buy  B's  gGpds  being  in  A's  house,  and  it  does 
not  appear  how  they  came  there,  I  cannot  enter.  So  was  the 
above  case  of  the  pike  ;  for  if  B  had  a  right  to  enter  and  take 
them,  I  cannot  buy  that  right.  But  whenever  my  goods  come 
upon  A's  land  by  his  fault  or  assent^  I  may  enter  and  take  them 
away,  unless  he  has  a  special  lien  upon  them,  as  in  case  of 
right  to  retam  as  a  tavern  keeper  may  have  &c.  On  the  whole, 
if  my  goods  come  upon  A's  land,  and  neither  is  in  any  fault 
whatever,  but  they  come  there  by  accident  or  by  a  stran- 
ger^s  act,  I  may  enter  and  take  them  doing  no  wrong  to  Ay 
but  if  there  be  any  damage .  done  to  him  by  my  taking  them 
away,  this  damage  mu^t  be  my  loss  and  not  his,  for  it  arises  in 
my  afiair. 

Art  4*  Abating  nusances  hy  the  party  injured.  Such  is 
the  nature  of  the  wrong  that  an  immediate  remedy  is  neces- 
sary. Hence,  if  one  erect  a  gate  across  a  way,  which  ought 
not  to  be  there,  any  one  who  has  a  right  to  pass  the  way  may 
remove  it ;  so  if  any  one  erect  a  building,  sbed,  or  wall,  so  as 
to  obstruct  my  ancient  lights,  though  on  his  land  it  is  a  private 
nusance,  and  I  may  peaceably  enter  on  his  land  and  pull  it 
down.  So  if  he  has  a  hog-stye  or  other  thing  on  his  land,  that 
corrupts  the  air  in  and  about  my  house,  and  makes  it  unwhole- 
some, I  may  lawfully  remove  this  nusance  ;  for  before  there 
can  be  a  remedy  by  suit  the  health  of  my  family  may  be  de- 
stroyed, and  he  occasions  the  first  wrong  or  injury. 

Art.  5.   Taking  chattels  damage  feasant^  in  what  casesj  t^c.  3  Com.  D. 
^  1.  Chattels  doing  damage  or  trespassing  on  my  land  may  ^J|^?q 
be  taken  by  me,  by  day  or  by  night,  and  restrained  by  me,  as  a  n^i  rqIL 
pledge  for  the  damage  done  to  me ;  and  if  a  stranger  put  the  6^^— 
catde  of  A  upon  my  land,  without  his  privity,  1  may  distrain  1^^,^^.  |^'. 
them  damage  feasant ;  but  a  net  one  carries  in  his  hand  can-  iii»on.-U  D. 
not  be  distrained  damage  feasant^  nor  a  horse  one  rides  over  ^^^'^ 
my  com.     Blaekstone  and  some  others,  however,  have  held  201  202.^^ 
oiherwbe. 

§  2.  To  take  damage  feasant^  the  taker  must  have  the^ree- 
hold  in  the  land,  or  hold  under  him  who  has  it.  Therefore 
the  deft,  in  replevin  must  plead  he  has  ihefreeholdyOt  that  B 
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Ch.  3.  has  it,  and  he,  the  deft.,  took  the  eaitle  damage  feasant  as  B'b 
Art.  5.  servant,  and  if  he  say  that  he  himself  or  B  was  seized,  he  must 
v.^V"NJ  state  of  what  estate,  whether  in  fee,  in  tail,  or  for  life :  for  of 
6  Com.  D.  what  estate  he  is  seized  the  court  and  other  party  ought  to  be 
V^jI^}':^  infonned.  2  Ld.  Raym  1589.~Cro.  EL  75,  628.-Willes  623. 
l^t'""'  ^  3.  (He  tenant  in  common  cannot  avow  alone  taking  dam. 
Cro.  e;i.  680.  age  feaeani^  be  must  also  make  cognisance  as  bailiff  to  his 
2  H.  B1.  866,  co-tenant.  If  one  seise  damage  feasant  and  lose  the  pledge, 
Fletcher  ^  ^^  cannot  take  again,  A  tenant  holding  over  after  his  lease 
12  Mod.  397.  is  expired  cannot  distrain  damage  feasant  the  landlord's  cattle 

put  on  tlie  land. 
^^t'r*^*'      ^  ^*  ^'*®  entitled  to  the  grois  or  feed^  may  distrain  dam* 
Burt.  9.      ^'  ^g^  fi^o^tj  shewmg  how  be  is  entitled,  as   where  A,  the 
Moore.— Co.  owner,  leases  to  B  for  a  year,  the  milk  and  calves  of  twenty* 
L.  4.  n^Q  |»Q^3  iQ  1,3  f^  J  by  A  in  a  certain  pasture,  and  B  to  keep  a 

mare  in  it,  and  no  other  cattle  to  feed  there,  &cc.  B  is  die 
occupier  and  may  distrain  other  cattle  of  A  there  put  in  ;  for 
B  has  the  separate  herbage  and  feeding,  and  the  sole  right  to 
the  use  of  the  thing  is  the  same  as  a  right  to  the  thing  itself. 
So  one  having  the  herbage  of  the  land  may  distrain  or  have 
trespass, 
reb.  14,1789,  ^  5.  Btf  Moss,  act  it  is  provided,  that  if  any  person  be 
s«ct.  3.  injured  in  bis  tillage,  mowing,  or  other  lands  under  improve" 

mentj  "  that  are  enclosed  with  legal  and  sufficient  fence,"  in  a 
common  field,  or  by  itself,  by  swine,  sheep,  horses,  or  neat 
cattle,  he  may  impound  them,  (or  have  trespass)  aided  by  a 
field  driver  or  not,  in  the  town  pound  or  in  a  place  of  his  own  ; 
but  he  must  feed  them  and  give  notice  to  the  owner  of  them, 
if  known,  in  twenty-four   hours,  and  written  notice  to   the 
pound-keeper  of  the  damage  done  and  the  cause  of  impound- 
ing ;  and  if  the  owner  of  the  cattle  think  the  damages  demand- 
ed unreasonable^  he  may  have  them  ascertained  by  two  or 
more  appraisers  appointed  and  sworn  by  a  justice  of  the  peace. 
10  Joiins.  R.  And  if  the  owner  do  not  pay  them  and  charges,  or  replevy  m 
act 'in  ^.  ^    twenty-four  hours  after  notice,  the  injured  party  may,  by  such 
York  (seet.     appointment,  have  enough  of  the  creatures  appraised  and  deliv- 

must  have  It  will  be  observed  that  this  statute  distress  can  be  only 
the  damages  wUen  the  lands  are  improved  and  are  sufficiently  fenced^  ex- 
hw^9ofmD€  ^^P^  where  cattle  are  turned  in,  and  it  may  change  the  pro- 
eteio6r«before  perty  in  the  beasts  distrained ;  differing  in  bodi  respects 
he  im^uDds  materially  from  the  common  law  distress.  For  at  common 
batreapauer^A^  the  beast  taken  damage  feasant  can  cmly  be  held  as  a 
ah  iniiio.—s  pledge  for  the  damage  done,  and  the  occupier  of  the  land  may 
Bl.  Com.  10.  £|^^.Qi|]^  though  it  be  not  under  improvement,  or,  in  some  cases, 
legally  fenced.  Indeed^  by  the  fifth  seccioa  of  this  act,  in  tres« 
pass  or  replevin  for  the  creatures  taken  damage  foassmt,  the 
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juBlice  or  court  may  give  judgment  for  the  occupier  of  the    Ch.  8. 
kad,  if  it  be  proved  they  were  dandeiiitiely  turned  tn,  or  broke    Art,  5* 
in  where  the  fence  was  Z^ibJ,  though  some  other  parts  round   ^^^v^^ 
the  same  close  be  not  so. 

^  6.  In  Marblehead  there  was  a  common  and  general  field  Man.  s.  J. 
inclosed,  in  which  Glover  and  others  had  several  lots ;  the  bt  lE^"'^' !!£r- 
of  each  proprietor,  being  known  by  metea  and  bounds.    Glover  Bassit  &a<.9. 
distrained  oassit's  oxen,  damage  feasant  on  one  of  the  lots,  Glover. 
but  not  Glover's,  and  impounded  them,  but  did  not  leave  with 
the  pound*keeper  •(the  other  deft.)  any  account  in  writing  of 
the  damages,  and  the  court  held  this  was  fatal,  for  a  statute 
authority,  that  authorizes  one  man  to  take  and  impound  the 
property  of  another,  must  be  strictly  pursued.   The  jury  gave 
^70  damages,  the  value  of  the  oxen  and  amount  of  damage 
the  pit.  had  sustained.    The  fact  in  the  case,  that  Gbver  did 
not  find  the  oxen  on  his  lot,  was  not  fully  considered. 

^7.  On  the  principles  of  the  common  law  the  occupier  of  2H.  61.627, 
the  land  may  distram  beasts  damage  feasant  then,  in  three  ^''/p^j|^ 
eases.     1.  When  the  whole  fence  round  the  land  is  l^al.  —^  Bac.  Abr. 
3.  When  Aw  part  of  the  fence  is  legal    3.  Though  not  legal,  i^>  184.— 
If  the  beast  be  at  large  in  the  highway,  not  merely  passing  47i,^e^dy 
there,  and  get  into  his  land  ;  or  if  they  be  trespassers  in  the  v.  Reab.— 
adjoining  land  and  get  in  ;  or  as  it  is  understood,  if  it  can  be  E^f"'^'' 
proved  they  got  in  over  fence,  he  vras  not  bound  to  repair.  &^!  Baker  v.' 
The  reasons  are  these  :  the  occupier  of  a  close  or  pasture  is  Andrews. 
boimd  by  law  to  have  hb  fence  legal,  only  as  it  respects  the 
adjoining  lands,  and  only  against  beasts  latrfuUy  there,  and 
not  against  those  trespassing  diere,  or  trespassing  in  the  highway, 
as  all  creatures  are,  which  feed  or  remaui  there,  and  are  not 
merely  passing  there,  or  allowed  by  some  statute  law  to  feed 
there.   Cattle  may  lawfully  pass  in  the  highway,  but  they  can- 
not feed  b  it.     5  Bac.  Abr.  208,  Baker  v.  Andrews^    It  is 
an  easement  merely  for  passing,  not  for  feeding. 

^  8.  A  distress  damage  feasant  is  allowed,  because  it  may  3  Bl.  Com.  e. 
be  impossible  for  the  injured  party,  at  a  future  time,  to  find 
whose  cattle  they  were  that  did  the  damage. 

$  9.  This  distraining  damage  feasant  is  a  summary  remedy,  PP^P'  ^^'^* 
**  the  distrainer  must  take  care  he  be  formally  right.     He  Hooper.^ 
must  seise  them  in  the  act  upon  the  spot ;  for  if  they  escape  s  Wiis.  206, 
or  are  driven  out  of  the  land,  though  after  view,  he  cannot  dis-  ??l'?l?!^; 
tram  them ; '  but  he  may  take  them  m  his  close  and  dnve  _s  bl  Com. 
then  along  the  road  to  pound.  is* 

§  10.  The  owner  of  the  beasts  may  rescue  diem  if  not  law-  ofrtudo'idoB. 
fully  taken,  brfore  impounded;  but  not  after,  for  then  they 
are  in  the  custody  of.  the  law.     So  be  may  tender  amends 
before  impounded,  but  not  after ;  but  a  tender  to  the  bailiff  is 
not  good. 
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Ch.  2.  ^11.  But  the  sixth  section  of  the  said  statute  of  Mass.  for- 

Art,  6.      bids  any  rescue  of  a  distress  made  on  that  act ;  and  in  the 

y^ry^^j  qui  tarn  action  on  it,  its  illegality  cannot  be  pleaded. 

Mass.  acts,         ^  12.  By  this  act  it  is  provided,  that  if  any  proprietor  in 

Feb.  24, 1786,  any  commod  or  general  field  put  in  any  creature  above  his 

^^ '  number  aUowed  him,  or  before  the  day  agreed  on,  or  keep  in 

after  the  time  set  by  a  major  vote  of  the  proprietors,  he  is 

deemed  a  trespasser,  and  such  creature  may  be  taken  damage 

feasant  by  any  one  of  the  proprietors. 

HarrUontf*        ^13-  If  a  tenant  hold  under  two  tenants  in  common,  and 

Barnby.-^     pay  all  the  rent  to  one,  after  notice  from  the  other  not  so  to 

Bl.  Com.  1,    pay,  the  other  may  distrain  for  his  share. 

Dotes!— 11  §  14-  The  implements  of  one's  trade  may  be  distrained  id 

Mod.  21-24,    certain  cases,  where  not  in  actual  use  or  exempted  by  statute. 

Jasper  v.  Ea-  Where  a  distress  escapes,  though  against  the  distrainer's  will, 

there  is  no  remedy  for  the  same  damages.     He  had  his  elec<* 

tion  to  have  trespass  or  to  distrain,  and  he  makes  his  election 

to  disurain.    His  action  of  trespass  is  then  gone,  and  when  he 

lets  the  creatures  distrained  escape  he  loses  his  pledge  by  his 

own  fault,  and  cannot  distrain  again.     So  no  remedy  remains. 

But  suppose  at  common  law,  the  owner  of  die  beasts  lawfully 

distrained  rescues  them  going  to  pound,  must  not  the  distrainer 

have  an  action  for  the  rescue,  or  be  restored  to  his  action  of 

trespass.     But  this  question  cannot  arise  under  our  statutes, 

because  that  forbids  such  rescue. 

Art.  6.  By  accord  and  satirfaction,     ^  1.  This  also  is  a 

remedy  by  the  act  of  both  parties ;  and  is,  when  the  injury  is 

done  and  considered,  and  one  agrees  to  give,  and  the  other  to 

accept  something  in  satisfaction  of  it.     As  this  is  a  remedy  by 

consent  and  agreement,  the  parties  must  necessarily  be  of  age, 

2  D.  &  E.  24  ^"^  capable  of  contracting.     The  principle  is  this :  if  I  have  a 

28.-^  East     right  to  demand  and  receive  money  or  property  of  one  for 

^141^  ^  ^  debt,  or  damage,  or  otherwise ;  I  may  by  law,  for  some  good 

consideration,  release  to  him,  and  whatever  I  can  release  to 

him,  I  can  relinquish  for  something  I  deem  a  satisfaction,  and 

thereby  bar  my  demand.     But  if  my  demand  be  grounded  on 

a  deed  or  title  to  real  estate,  my  remedy  is  not  gone  by  this 

c     c    193  ^^^^^^  ^^^  satisfaction^  because  a  maxim  of  law  applies,  to 

— 2Wils!376J  wit:  "  unumquodque  dissolvi  eo  l^amine  quo  ligatum  est  ;^^ 

Payne's  case,  or  when  my  right  is  proved  by  evidence  of  a  higher  nature,  as 

Za  Co*'^*  by  deed  J  or  by  evidence,  which  gives  me  title  to  real  estate,  this 

Blake's  case,  right  cannot  be  done  away  by  evidence  of  an  ivrferior  nature, 

—^  Wood's    as  accord  and  satisfaction  is.     And  in  the  application  of  the 

Cro.  J.  99.—  ^^'  unumquodque  &c.,  a  distinction  has  been  truly  taken 

1  Esp.  148,     which  narrows  it ;  as  where  A  leased  lands  be.  to  B,  who 

^^>  El^'dM   cissigned  them  to  C,  against  whom  A  brought  covenant  for  not 

541.— istia!  repairing  the  house  ;  and  C  pleaded  an  accord  between. him 

424. 
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and  A,  and  satisfaction  tbereof«  A  demurred  and  the  plea  Ch.  2. 
WjBs  adjudged  good  ;  for  the  above  rule  did  not  apply.  But  Jtrt.  7. 
this  rule  only  applies  when  the  duty  arises  or  accrues  by  the  \^y^^ 
deed  itself  in  certainty  at  the  time  of  making  itj  as  by  a 
bond  &c.  to  pay  a  sum  of  money.  Here  the  certain  duty 
lakes  its  essence  solely  by  the  deed,  and  in  no  degree  from 
any  subsequent  act  or  event,  and  so  ought  to  be  avoided  by 
matter  of  as  high  a  nature,  that  is,  by  deed.  *^  But  when  no 
certain  duty  accrues  by  the  deed,  but  by  a  wrong  or  default 
subsequent^  together  toith  the  deedy  an  action  is  given  to  recover 
damages^  which  are  only  in  the  personalty j  for  such  wrong  or 
default ;  accord  with  satisfaction  is  a  good  plea ;"  as  in  this 
case  a  deed  to  repair  and  the  subsequent  neglect  to  repair-. 
^'  The  covenant  doth  not  give  the  pit.  at  the  time  of  making 
it  any  cause  of  action,  but  the  default  or  wrong  after  in  not 
repairing,"  with  the  deed,  gives  an  action  to  recover  damages. 
Both  the  deed  and  this  default  are  essential  to  the  support  of 
die  action— Does  not  appear  whedier  the  accord  was  before  or 
after  the  covenant  was  broken. 

(^  2.  It  is  laid  down  as  settled  law,  that  ^'  in  all  cases  where 
arbitrament  is  a  good  plea,  accord  and  satisfaction  is  a  good 
plea ;"  and  generally,  in  all  cases  where  damages  only  ar«  to  be 
recovered,  arbitrament,  or  accord  and  satisfaction  is  a  good  plea. 
So  either  is  good  in  mayhem,  in  waste  against  the  lessee  for 
years,  he. 

^  3.  So  accord  and  satisfaction  is  a  good  plea  in  geetione  9  Cro.  77, 78, 
firvutf  m  the  English  practice  ;  but  a  right  or  title  to  a  free-^  *^» ^^"t '^'* 
hold  cannot  be  barred  by  any  accord  with  collateral  satisfaction ;  r*^4^  28.-^ 
and  if  divers  things  are  to  be  performed  by  accord,  all  must  stra.42«.p-^ 
be  performed.     The  accord  was  for  a  trespass  &c.  committed  n^Ig*^!L 

^  4.  Accord  and  satisfaction,  with  one  trespasser^  discharges  i  bac.  Abr. 
all  of  them.    The  best  manner  of  pleadine  accord  and  satisfac-  223.~Stre. 
tion  is  to  say,  that  one  gives  $5  in  full  satisfaction,  and  that  g^i  payne  v. 
the  other  accepts  this  in  full  satirfaction.     Such  giving  and  Masten.— 2 
such  acceptance  are  both  essential  to  make  this  remedy  valid  ;  ^'>'^  ^* 
and  also,  it  must  appear  the  satisfaction  is  a  good  and  valuable  case— 6  Co. 
one,  and  complete  and  executed;  and  so  it  must  be  shewn  ii7,ii8,Fen- 
what  it  was.  ?2  mXsT- 

^  5.  Of  late  it  has  been  said,  that  on  mutual  promises  an  i  Raym.  eo, 
action  lies,  and  consequently,  there  being  equal  remedies  on  ^^^  460.— i 
both  sides,  an  accord  may  be  pleaded  without  execution,  as  ^Hxi^ih^ 
well  as  an  award.     And  formerly  it  was  held,  that  an  award,  Han  r. Gorge! 
except  io  certain  cases,  could  not  be  pleaded  to  an  action,  un- 
less it  were  executed.     As  accord  and  satisfaction  is  a  plea 
in  bar  in  assumpsit  and  other  actions,  it  will  be  furdier  con- 
sidered in  future  chapters.     See  5  Johns.  R.  386,  392. 

Art*  7.  By  arbitration.  ^  1.  A  remedy  by  arbitration  is  so 
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Ch.  3.  far  (me  by  the  act  of  the  parties,  that  no  recourse  is  had  to 
JbrL  7*  legal  process^  unless  one  party  refuse  to  perfi)rm  the  award ; 
V^Fy^^  as  an  atoard  is  often  a  plea  in  bar  in  assumpsit  and  other  ac*- 
tioRS,  and  is,  also,  often  the  foundation  of  an  action,  it  wiU  be 
considered,  for  the  most  part,  under  the  heads  of  assumpsit 
and  debt ;  and  only  a  few  things  will  be  noticed  here,  an^ 
some  few  in  pleadings. 

<^  2.  The  ways  of  submitting  to  arbitration  are  many ;  as  by 
bond  or  covenant,  in  writing  or  by  parol,  all  demands  or 
some  demands  particularly  specified.  So  that  the  award  be 
made  generally  or  by  such  a  time  ;  by  all  the  arbitrators,  or 
by  a  major  part  of  them,  in  writing  or  in  writing  under  sea]^ 
&c.  The  law  in  regard  to  awards  has  been  materially  altered  in 
two  centuries.  Ancient  niceties  and  strictness  are  now  reject* 
ed  ;  and  the  courts  of  law,  as  well  as  courts  of  equity,  princi- 
pally regard  the  intentions  of  the  parties  submitting  and  of  the 
referees. 

^  3.  It  is,  however,  still  a  legal  question  of  some  nicety, 
when  an  award  extinguishes  the  old  cause  of  action ;  when  it 
does  not,  that  may  be  again  referred  or  sued.  But  neither 
when  the  award  extJDguishes  it.  The  general  principle  is,  that 
tbe  award  extbguishes  it,  whenever  it  gives  a  new  cause  or 
ground  of  action.  But  there  are  some  exceptions  to  this  rule ; 
for  in  some  cases  tbe  party  in  whose  favour  an  award  is  made 
may  sue  on  that,  or  resort  to  the  former  cause  of  action,  and 
in  some  not ;  and  it  is  only  in  the  latter  case  tbe  award  finally 
settles  any  matter  between  the  parties,  by  their  act  8z;c.  and 
without  legal  process. 
Cro.  £1. 66,  ^  4.  Anciently  there  were  some  decisions  that  an  award  did 
Gom  °^^  '^^  ^^  former  action,   unless  performed  or  executed. 

Hence  in  trespass,  the  defts.  pleaded  ad  award  in  bar,  that 
the  defts.  should  pay  to  the  pit,  20s.  tuc,  but  did  not  plead 
payment;  to  which  the  pit.  demurred,  because  he  did  not 
plead  performance  of  the  award,  and  the  demurrer  was  allow- 
ed by  the  court.  This  is  not  the  law  now. 
49  E.  3. 3.— 1  ^  5.  It  has  also  been  held,  that  if  the  award  be,  that  the 
Bac.Abr.224.  j^j-j^  p^^^  ^  ^^  ^f  j^qj^qj  ^^  ^  certain  day  in  satisfaction  of  an 

action,  and  fail  to  pay  at  the  day,  the  award  is  no  bar,  for  it  is 

his  fault  he  does  not  pay  according  to  the  award.     And  in  this 

Rol.Abr.267.  ease  he  shall  not  compel  tbe  pit.  to  sue  on  the  award:  but  a 

^,    **  *  ''  tender  of  payment  is  equal  to  a  performance.    So  if  the  party 

entitled  to  receive,  neglected  performance  on  his  part. 

^  6.  But  now  the  established  rule  is,  that  an  award  without 
performance  is  a  good  bar  to  an  action  on  the  case,  if  the 
parties  have  mutual  remedies  against  each  other  to  compel  an 
execution  of  the  matters  awarded,  but  it  is  otherwise  where 
there  are  not  mutual  remedies  to  enforce  performance*    And 
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tf  the  award  be  void,  and  the  pit.  has  no  remedy  cfn  it  to  eh*    Ch.  2. 
force  performance^  it  is  no  bar  to  the  actiota.  And  if  an  award    Art.  7. 
be  right,  the  court  will  not  intend  it  otherwise,  and  in  order  to   \^ry^v/ 
set  it  aside  the  mistake  must  be  plain  and  gross. 

^  7.  And  whenever  an  award  is  only  as  to  ^partietdar  matter,  x^offt  34  664. 
it  must  be  so  pleaded,  and  not  as  to  a  general  indebitatus  as-^ 
Bumpsit ;  as  where  the  award  extends  to  certain  grain  only, 
then  it  extends  not  to  a  general  indebitatus  assuinpeit ;  but  if 
an  award  be  general  and  valid,  it  may  be  in  bar  of  all  the  pro-  ^^^^  ^^^ 
mises  generally  :  for  when  the  deft,  pleads  on  award  after  iss.-^i  B^c. 
the  promises  made,  he  admits  the  pit.  has  cause  of  action  on  ^^-  ^^* 
them,  but  that  he  is  barred  by  the  award,  and  this  bar  can 
extend  no  further  Aan  the  award  goes.     And  the  admission 
even  of  the  colour  of  an  action  is  sufScient  to  prevent  the 
pleading  amounting  to  the  general  issue. 

§  8.  So  an  award  is  no  bar,  where  nothing  is  awarded,  that  12  Mod.  423. 
will  bear  an  action,  though  mutual  releases  be  awarded.  ~i  ^^'  ^^ 

^  9.  An  award  decides  the  right  as  effectually  as  a  judg- 
ment at  law,  or  a  decree  in  chancery  ^  and  is  as  binding,  till 
regularly  set  aside  in  a  proper  manner^ 

4  10.  It  is  said  that  awards  must  be  mutual;  this  means  no  Kyd  on 
more  than  that  where  a  sum  of  money  &c.  is  awarded  to  one  ^^^  *^®' 
party,  there  must  be  monejr  &c.  or  a  discharge  to  the  other, 
by  release  or  otherwise.  And  if  it  appeak*  "  by  the  general 
tenor  of  the  award,  diat  the  thing  awarded  to  be  done  on  the 
one  side,  was  intended  as  a  recompense  for  injuries  sustained 
by  the  other,  that  is  considered  as  rendering  the  award  suffi-^ 
ciently  mutuedy  without  any  words  of  discharge." 

§  11.  And  it  is  now  settled,  ^*  that  it  is  not.  necessary  that 
the  award  itself  should  express  that  a  sum,  awarded  to  be  paid,  ' 
or  an  act  to  be  done  in  favour  of  one  of  the  parties,  shall  be  in 
satisfaction  ;  or  that  it  should  contain  any  equivalent  expres- 
sions :  a  discharge  to  the  other  must  necessarily  be  presumed 
from  the  payment  of  the  sum  or  performance  of  the  act." 

^  12.  An  award  performed  is  a  bar  to  an  action  for  a  mat-  }  ^>7'>  cases 
ter  submitted  and  awarded  upon,  till  regularly  set  aside ;  nor  134®™/ E«p' 
can  the  pit.  in  such  action  attack  its  validity,  by  alleging  fraud  R.  377.— 
m  the  party  obtaining.     This  decision  must  have  been  on  the  fl?*^®  ®  ^ 
ground,  that  an  award  is  m  the  nature  bf  a  judgment,  rendered 
by  men  appointed  by  the  parties,  and  not  to  be  indirecdy 
impeached  ;  and  it  has  been  also  decided,  that  monies  volun- 
tarily paid  on  an  award,  cannot  be  recovered  back,  while  it 
shall  remain,  and  not  set  aside  in  a  regular  manner,'  as  in  the 
case  of  a  judgment  of  court.  6  Mod.  83, 

^  13.   Subnussion  of  all  matters  peiidmg  m  court.     j.be  Squire  9. 
award  was,  1,  that  all  suits  Ibetween  the  parties  cease }  2^  that  J[?^"~* 
the  deft,  pay  the  pit.  £10  in  full  of  all  demands,  and  give  a  oai.— Lsiak. 

VOL.  I.  19  74.       ' 
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Ch.  9*  release  firom  the  b^gimiiig  of  the  w«rl4  to  the  time,  tit  the 
Jbrt*  7.  award  ;  3,  that  oa  the  veeeipt  of  the  £10  the  pit.  give  a  like 
release  to  the  deft.  This  i^  a  final  award,  and  extinguishes 
the  cause  of  action  ;  and  to  temder  the  £10  is  die  same  as 
paying  it,  and  ^'  detetauniog  a  suit  determines  the  right  of  the 
thing ;  because  there  is  no  remedy  but  hy  suit/'  But  a  re- 
lease of  an  adum  does  not  bar  a  right  of  en^j^  and  as  to 
the  release  to  the  time  af  the  award,  for  wo  cause  of  action 
shall  be  understood  between  the  time  of  the  eubmieeumand  of  the 
aneardf  unless  shewn,  and  if  any  appear  the  party  may  say, 
*'  he  tendered  a  release  to  the  time  if  the  sitbniseiomJ^  The 
bonds  and  promises  by  which  awards  have  been  made  effect- 
ual remedies  by  the  acts  of  the  parties,  have  been  numerous 
and  variant,  some  concise,  some  prolix,  bo.,  but  the  best 
forms  are  unquestionably  those  collected  from  good  pleadings, 
and  are  to  be  seen  in  the  subjoined  notes. 

« 

riOTES. 

The  penal  part  of  an  arbiU^on  bond  is  in  common  form.  The  follow- 
ing condition  is  in  the  case  of  arbUrulion  and  wnptre  boti ;  if  no  umpire) 
the  first  part  applies. 

The  condition  of  this  obligation  is — ^Whereas  certain  differences  have  arisen 
between  the  parties,  and  they  have  agreed  to  submit  the  same,  and  all  disputes, 
trespasses,  and  demands  between  Uiem,  to  the  award  and  detomination  of  A, 
B,  and  C,  or  the  major  part  of  them,  fiow  if  the  said  O  shall  abide  by,  keep^ 
and  perform  the  said  award  and  detenninaUon  of  the  said  arbitrators,  or  the 
msjor  part  of  them,  upon  the  premises,  provided  their  said  award  be  ready  to 

be  given  in,  in  writing  on  or  oefore .    But  if  the  said  arbitrators  do  not 

make  such  award  of  and  concerning  the  premises,  by  the  Ume  aforesaid,  then 
if  the  said  O  on  his  part  shall,  in  all  things,  well  and  truly  abide  by,  keep,  and 
perform  the  award,  arbitrament,  and  uaipiiiage  of  D,  umpire  iBdifferenUy 
chosen  between  the  parties,  to  end  the  said  matten  and  differences ;  so  as  the 
said  umpire  do  make  his  award  and,  umpirage  of  and  concerning  the  pre- 
misea,  and  deliver  the  same  in  writlog  under  his  hand  and  seal  to  the  said 

parties,  on  or  before ,  thea  this  obligation  to  be  void,  else  to  reaain 

m  fall  force.    Signed,  sealed,  &c. 

The  substance  of  an  award  or  umpirage  is  !n  this  form — generally  best  to 
be  written  on  the  rule,  &c.  or  submission :  We  [rafenes]  or  I  [umpire]  [as 
the  case  may  be,J  within  named,  having  notified,  met,  ai^  heard  the  said  par* 
ties,  their  obligations,  and  evidence,  do  award,  order,  and  adjudge,  that  the 
aaid  — — -  his  executors  or  administrators,  shall  pay  or  cause  tooe  paid  to  said 
— ■—  his  executors  or  administrators,  the  sum  of  — ^  on  or  befcwe  •— —  and 

that  on  the  payment  thereof  the  said and  said shall  at  their  proper 

charges  make  to  each  other  a  general  release  of  afl  matters,  actions,  causes 
of  action,  bonds,  &c.  and  demands  from  — —  (o  -^-^  or  the  conolusion 
lOstMid  of  releases  m»y  be  to.  pi^y  ii|  fioU,  Im. 
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Cfi.  3. 
CHAPTER  ra.  •^'•^-  ^• 

OF  ACTIONS  GENERALLY. 

Abt.  1.  Actum  what.  ^  1. ''  An  action  is  a  lawful  demand  of  s  Bi.  Com. 
ooe'a  right."  A^  eitproseguendi  quod  tiU  debeiur  injudicio.  H?'T^*  ^' 
The  wohl  action  is  sometinies  used  in  a  more  limited  sense,  ^^j^^  {3  '^f, 
as  when  it  is  said,  that  a  suit  till  judgment  is  regularly  called  commence- 
an  action,  but  not  after ;  nor  is  a  writ  of  error  an  action,  but  ^^?^J°^  ^5, 

,  '       .    .  1.1  .  A  action.    See 

only  a  commisaon  to  the  judges  to  exanune  errors ;  sometimes  ch.  ^,  a.  7. 
in  a  more  extensive  sense,  as  when  it  is  said  a  scire  fadasy  or  ^o^P-  ^:t 
any  writ  by  which  the  ph.  may  recover,  is  an  action.    When  2^J^  sUk! 
the  remedy  is  gone,  the  right  is  gone.     A  qui  tarn  action  or  5.— 12  Mod. , 
debt  for  a  peiuilQf,  is  a  civU  action — ^a  mere  party  suit.  ^  See  ^^• 
1  Bac.  Abr.  143.— 6  Mod.  34. 

But  an  action  does  not  include  an  iitformation^  nor  the  term 
party f  the  kif^  ;  nor,  ^Jbrtknif  the  sute«  All  law  terminates 
in  actions  or  prosecutions* 

^3.  Actiofu  arCf  1,  personal;  3,  real;  and  3,  mixed. 
Personal  actions  are  founded  on  contracts  or  torts.  By  per- 
personal  actions  a  man  demands  a  debt,  or  damages  in  lieu 
thereof;  or  damages  for  some  injury  to  his  property,  person, 
or  reputation.  By  real  actions  the  demandant  demands  real 
property  only,  as  lands,  or  rights  issuing  out  of  lands.  By 
mixed  actions  the  ph.  demands  real  property  j  also  personal  ?j?i9S'"* 
damages  for  any  wrong  sustained,  as  in  waste  in  England,  and  ' 
in  several  of  the  United  States,  the  part  of  the  inheritance 
wasted,  also  treble  damages. 

"&  3.  Personal  actions  are  ex  contractu  and  eo?  delicto.  The  i  Bac.  Abr. 
last  are  on  force  or  fraud.  Every  real  action  is  possessory  ; 
that  is,  of  the  demandant's  own  possession  or  seisin  ;  or  an- 
eestrelj  that  is,  of  the  seisin  or  possession  of  the  demandant's 
ancestor.  Aneestrel  actions  are  two  fold.  1.  Where  only  a 
bare  right  descends.  2.  Where  the  ancestor  died  seised^  and  ^  ^®-  ^»  ^• 
the  land  descends,  and  (Hie  intrudes  into  the  land  after  it  de- 
scends. 

{^  4.  Though  in  allowing  a  party  to  choose  his  kind  of  ac- 
tion, the  law  regards  substance  more  than  form  :  yet  the  pit.  Jennings  v. 
cannot  convert  an  action  founded  on  a  contract  into  a  tort^  so  ^  ^  '  ^   ' 
as  to  affect  the  principles  of  the  case  to  the  deft's.  disadvan- 
tage ;  as  to  charge  an  infant^  for  instance,  for  a  tort,  where  he  Real  actions 
made  a  contract ;  as  where  he  contracts  to  hire  a  horse  to  ride,  »^SL^  ^' 
and  he  rides  him  immoderately ;  but  the  pit.  may  waive  a  tort, 
and  go  only  for  the  value  of  the  thing  taken  by  the  deft.,  for 
this  is  for  his  advantage.    As  to  the  numerous  sorts  of  actions 
the  principles  &c.  of  them  in  detail,  see  other  chapters. 
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Ch.  3.  Abt.  2.   fVho  may  be  pit.  in  our  courts^  and  maintain  ae^ 

Art.  2.  tiom.  <^  1.  As  on  general  principles,  every  person  has  a  right 
,^-v^Xi^  to  legal  security  in  regard  to  bis  property,  person,  and  reputa- 
€o.  L.  128.—  tion,  he  may  be  a  ph.,  or  a  competent  person  to  proseaHe^ 
46^47^— Coo-  ""'®^^  under  some  legal  disability.  These  are  ;  1,  persons 
per's  PI.  24,  outlawed^  being  in  their  own  right,  but  if  they  sue  in  awter 
124&-246,  droits  as  executor,  administrator,  and  officer  in  a  corporation, 
Fisher!^!  ^^^  ^^Y  ^^^  "^^  disabled,  for  those  they  represent,  and  whose 
Wheat.  R.  rights  are  the  objects  of  the  suit,  are  entitled  to  their  law. 
^^-  ^  2.  Aliens.    They  cannot  bring  a  real  or  mixed  action 

Gal  *  '  generally ;  for  aliens  cannot  have  or  hold  real  estate  in  the 

7  Co.  1-56  d  United  States,  except  certain  British  subjects,  who  held  real 
Cro.  Jam.  estate  here  when  independence  was  declared,  [July  4, 1776,] 
per'7pi°24  ^°^  ^^^  continue  to  hold  the  same  ;  as  the  separation  of  the 
27, 246, 246.  two  countries  did  not  divest  estates  previously  vested,  but  only 
—9  Johns.  R.  created  in  one  become  an  alien,  an  inability  to  take  any  real 
r.  Mullender.  estate  afterwards.  Hence,  and  on  the  principles  of  Calvin^s 
—7  Johns.  R.  case,  those  British  subjects  who  on  this  separation  became 
V^^^^"^  aliens,  and  then  held  real  estates  in  the  United  States,  and  still 
case.^Fla-  ^^^  them,  may  sue  for  and  recover  them,  if  disseised,  and  in 
Cher's  case,    the  Fedpral  courts,  by  the  provisions  of  the  Federal  Constitu- 

r'4^^466--  ^°°  5  ^^^  °^  ^®  death  of  such  a  subject,  so  seised  of  real 
Palmer's  estate  here,  it  descends  to  his  next  akin,  being  citizens. 
case,  Essex  Hence,  when  Dr.  Gardiner  so  become  an  absentee  and  alien, 
1  Mass^R.^  ^"^  ^^^^  ^^  1786,  seised  of  such  estate  on  the  river  Kennebec, 
256,  Sheaffv.  his  devisees,  in  July  1799,  in  the  county  of  Lincob  recover- 
B  ^*1i P^48*  ^^  ^  ^^  ^^  ^^  ^®  settled  legal  opinion,  that  his  children  alone, 
— Tjohn.Ca.  ^^^  ^^  citizens^  inherit  his  undevised  estate  in  Massachusetts; 
401.-4  and  that  such  of  his  children  as  became  cdiens  on  this  separa- 
mfvsdne^'  tion  are  wholly  excluded.  So  as  to  the  estate  and  children  of 
Coxe,  321,  Mr.  Fleucher,  and  other  such  aliens.  And  a  citizen  may  re- 
|23.  '  cover  a  share  in  the  estate  of  a  citizen  deceased,  though  the 

as^to  estates  demandant  claim  through  an  aKen,  and  this  on  the  British 
by  aliens—     Statute  of  the  11  and  12  of  Wm.  III.  adopted  here.     See 

0^4  Whiat  ^^''*^*  ^*  ^^^^^^  ^  ^'  ^'-  123—136,  parties  become  aliens. 
R.'453,  Orr  v.  §  3-  I^  ^^  been  decided  in  Massachusetts,  that  an  alien 
Hodgson.—  can  purchase  and  hold  real  estate,  till  office  found,  that  he  can 
es»9n«ai*'and  8**^"^  ^^^  same,  and  his  grantee  can  maintain  an  action  to 
this  article  recover  it,  and  may  declare  on  his  own  seisin  in  fee.  One 
'^<r'?^es  only  feorn  in  N.  Jersey  before  1775,  and  joined  the  British  in  1777, 
jecUhnd  cit-  ^^^  ^^  ^^^^  since  adhered  to  them  as  a  British  subject,  is  not 
izensofthe     an  alien. 

and  confined  ^  ^'  ^^  *®  "■"*  article  of  the  treaty  between  the  United 

to  English-  States  and  Great  Britain,  made  Nov.  1794,  "  it  is  agreed, 

men  and  that  British  subjects  who  now  hold  lands  in  the  territories  of 

SeeTart^of  ^  Upited  States,  and  American  citizens  who  now  hold  lands 

the  treaty  of  in  the  diminions  of  his  majesty,  shall  continue  to  hold  them, 

1  <83. 
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according  to  the  nature  and  tenure  of  their  respective  estates    Ch.  3. 
and  titles  therein  ;  and  may  grant,  sell,  or  devise  the  same  to    Art.  2. 
whom  they  please,  in  like  manner  as  if  they  were  natives ;  and  V^w^ 
that  neither  they,  their  heirs,  or  assigns  shall,  so  far  as  it  may  if  an  a/ten  en- 
respect  the  said  lands  and  the  legal  remedies  incident  thereto,  ^fj^^^^i^^ 
be  regarded  as  aliens."     By  this  provision,  British  subjects,  {„  the  u. 
their  heirs,  and  assigns,  though  otherwise  aliens,  may  hold,  sue  statei,  in 
for,   and  recover  such  lands   here,  as  native  citizens  may,  JJ^*n^or"* 
(many  lands  in  the  United  States  are  subject  to  this  provision,)  dered  away 

but  cannot  recover  in  time  of  war.  nUve*a?i"^" 

^  5.  By  the  1 1  Art.  of  the  treaty  made  between  France  ^J^'  £  1^. 
and  the  United  States,  m  Feb.   1778,  it  is  provided,  that  the  plied,  and  he 
goods,  or  things  moveable  or  immovable  of  American  citizens  ^*J,'y.  ijf 
in  France,  may  be  disposed  of  by  them  as  they  pleased,  and  Johns.  R.  e9, 
that  their  heirs  might  inherit  them,  subjects  of  the  United  ^5,  ^y^- 
States,  residing  whether  in  France  or  elsewhere.     There  was  oftheFranch 
a  similar  provision  as  to  the  estates  of  Frenchmen  in  the  Uni-  Law,  by  Ar- 
ted  States;     Biens  meubles  et  immeublesy  are  the  words   in  f||^^.,  q-  . 
the  original  treaty.  Biens  in  the  French  law  means  ^  estates ;"  u  and  Pub- 
biens  meubles,  personal  estate  ;  and  biens  immeubles,  real  estate,  lie  Law^ 
Before  this  treaty  was  made  void,  a  few  Frenchmen  aliens  codecmMt^ 
acquired  lands  in  the  United  States  under  it,  which  they  hold,  iiUiandisUi 
and  will  continue  to  hold  as  long  as  they  live.     And  according  ^^^  ^^ 
to  the  case  above,  of  Sheaff  v.  G*NeM,  they  can  till  office  p^uc. 
found  grant  them,  notwithstanding  the  treaty  has  been  declared 
void,  but  it  is  conceived  they   have  not   a  legal  capacity 
to  transmit  them  by  descent.     Thfs  article  involves  the  droit 
<r  avbaine.   Where  a  prisoner  of  war,  a  neutral  by  birth,  may 
sue,  see  8  Edst  287 ;  1  Bos.  b  P.  168 ;  2  do.  268. 

^  6.  In  this  case  it  was  held  that  the  pit.,  who  left  this  state  2  Mass.  R. 
after  April  19,  1776,  went  to  and  resided  in  the  British  terri-  ^,fh^^' 
tories  tUl  early  in  1730,  and  then  returned  to  the  U.  States,  Ward  junw— 
and  before  the  treaty  of  peace,  was  not  an  alien,  but  a  citizen ;  ^  French 
and  that  the  Act  of  April  30,  1779,  operated  as  no  disquali-  177^  £^800. 
fication  upon  him,  as  he  was  not  prosecuted  and  convicted  un-  2  Wheaton's 
der  it.     Same  Gardiner  v.  Wardjun.  &c.  p.  244,  &tc.  ^  ^69, 278. 

§  7.  But  in  the  case  of  Palmer  and  wife  «.  Downer,  it  was  Nov.  Tenn 
bolden,  that  one  Downer,  who  was  taken  and  carried  into  Bos-  p^^er^'' 
ton  by  the  British,  in  the  summer  of  1776,  went  with  them  to  Downer. 
New  York,  and  there  held  an  inferior  office  under  the  British 
government,   and  after  the  peace  in    1783  settled  in  Nova 
Scotia ;  thereby  became  an  alien  to  the  United  States,  and 
that  from  1776. 

^  8*  Aliens  generally  in  regard  to  actions,  in  different  sit-  4  Mais.  R. 
uations  have  different  rights.     An  alien  friend  may  have  a  48i.---Lit. 

sect.  Iv8.— Co. 
L.  129.~Dyer2.—Li(t.8ec.  198.— Co.L.  129.— Salk 46.— Cro.El.  668.-7  Co.  16,  Cro.  Ch 
d— Foster  186.— Stra.  1062.— Mod.  481^1  Com.  D.  416, 416. 
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Ch.  3.      personal  action,  but  no  real  or  mutt  action  i  but  an  alien  en- 

Aft.  2.     emjf  can  have  neither,  except  he  may  sue  as  executor  or  ad» 

V^Fy^^  ministrator,  lor  the  reasons  abore ;  and  Co.  L.  129.     So  he 

may  sue  if  he  hare  a  mfe  conduct^  or  a  frotectian ;  fVelU  f. 

WiUiams*     So  if  an  ahen  come  into  the  country  in  a  time  of 

peace,  as  the  Fremck  protestanti  did,  and  remain  after  the  war 

takes  place,  he  may  maintain  a  personal  action ;   and  there  is 

no  difference  between  an  alien  Christian,  and  an  alien  infideL 

Plea  alien  enemy,  Stra.  1062  ;  Coc^r's  PL  24. 

Ri*"Id  ^'^^      ^  ^'  ^  ^®  captain  of  an  enemy's  ship  may  sue  on  a  ran- 

BelUDghiuii. '  ^^^^  ^^9  given  in  a  time  of  war,  by  a  British  master  for  the 

redemption  of  his  captured  ship.     For  this  Contract,  like  a 

treaQr  with  an  enemy,  arises  out  of  an  act  of  hostility,  and  is 

binding,  and  is  not  an  illegal  contract  with  him.     Sued  after 

the  peace. 

6  T.  11.  ^to      ^10.  But  in  a  subsequent  case,  it  was  observed,  that  that 

rfNbMtt-1"   Action,  Ricord  v.  BeHingham,  was  brought  after  the  peace 

1  Dal.  71.—   made  m  1763.     And  in  this  after  case  it  was  said,  that  no 

3  Dal.  1.        £|2|^  enemy  can  maintain  an  action.     This  was  an  acdon  on  a 

S^licy  on  goods  in  an  Ameriean  Mpf  at  and  from  Ijondon  to 
ayonne,  brought  by  Brandon,  an  agent,  who  in  his  declara* 
tion  ayerred  the  policy  was  eflbcted  for  A,  B,  C,  D,  and  £, 
interested  in  the  goods.  Pleas  that  these  persons  were  alien9f 
and  before  the  ship  sailed  were  enemiei.  Replication,  that 
they  owed  the  pit.  beyond  the  amount  of  their  interest  in  the 
goods,  &c.  General  demurrer.  Judgment  for  the  deft,  on 
the  ground  an  action  will  not  lie  either  by  or  in  favor  of  an  aU* 
en  enemy*  No  case  found  of  such  an  action.  In  this  case 
were  cited  the  above  and  also  Winch  v.  Ktdy,  1  T.  R.  619  ; 
BrtMtaw  V.  Towers^  DougL  259 ;  Plandi  v.  Fletcher  ;  here  it 
did  not  appear  the  goods  were  French  property ;  Anthony  v. 
Fieher^  Dougl.  648,  649  ;  1  Bl.  Rep.  563.  See  more  on 
this  head  of  o/senii^e,  plea  in  abatement,  and  in  bar,  for  it, 
and  ch.  131,  alienage  at  large.  An  Englishman  living  in,  and 
carrjring  on  trade  under  the  protecdon  and  for  the  benefit  of  a 
hostile  state,  cannot  sue  m  England.  See  1  Bos»  &  P.  163, 
345  ;  8  D.  &  £•  548  ;  8  East  273 ;  9  East  321 ;  8  Bos.  & 
P.  97.    Who  is  an  alien  as  to  commercial  purposes  of  a  hos^ 

?ia^M»r^'    ^'®  character.     See  Chitty's  law  of  nations,  31,  be.  $  1  Bos. 

ici rlnector.  &  P.  163 ;  5  Rob.  R.  161  ;  8  East  332. 

^11.  Pernms  convicted »  As  to  these  the  laws  are  differ- 
ent m  different  states.  Wherever  the  law  allows  a  man  to 
have  property,  it  gives  him  an  action  to  recover  it.  And  how 
far  one  convicted  of  a  crkne  has  property  must  depend  on  the 
law  of  the  land.  Every  citizen  has  a  capacity  to  hive  prop- 
erty till  the  law  disables  him  to  have  it« 
\  12.  Judge  Blackslone  stalea  it  as  a  principle^  ^<  that  all 
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property  is  deriyed  from  society/'   and  is  a  civil  ri^t,  and    Ch.  3. 
may  be  forfeited  by  violating  the  municipal  law,  and  ^e  state    wf  r^  9» 
may  justfy  resume,  on  this  account,  one's  porti(»  of  property,  ^^w/ 
or  any  part  of  it,  this  law  has  assigned  hm,  and  that  a  for- 
feiture is  a  punishment  annexed  by  law  to  some  illegal  act         ^^ 
or  negligence.  These  principles  are  clear,  but  the  quesdcm  stiU  299.I.2  Bi. 
is,  how  for  our  law  has  extended  this  forfeiture ;  and  of  course.  Com  267. 
how  hr  it  has  disabled  a  person  convicted  of  a  crime  to  sue. 
See  Forfeiture  post. 

^13.  It  is  clear  that  the  English  laws,  in  regard  to  forfeit- 
ure ttid  punishments  in  capitid  cases,  have  never  been  adopt- 
ed m  the  United  States. 

^14.  By  the  3d  art.  sect.  6,  of  the  Constitution  of  the 
United  States,  no  attainder  of  treason  can  work  corruption  of 
blood  or  fi[^feiture,  except  during  the  life  of  the  person  at" 
tainted.  Nor  is  any  forfeiture,  by  English  or  American  law, 
in/Durred  by  verdict ;  but  only  by  judgment. 

^  15.  By  a  law  passed  in  the  colony  of  Massachusetts  A.  ColoDvlaws 
D.  1641,  it  was  enacted,  (among  odher  things,)  that  there  i^?'^®**** 
should  be  no  forfeiture  fiwr,  or  upon  death  judicial.  And  there    °  '^ 
is  no  statute,  or  clause  of  a  statute,  of  the  United  States  or 
of  Massachusetts,  that  respects  the  forfeiture  of  estates,  real 
or  personal,  for  crimes,  except  said  law  of  1641  and  Massa- 
chusetts treason  act  of  1777,  or  except  certain  sums,  or  fines, 
or  specified  portions  of  property. 

^16.  Upon  these  principles,  in  Massachusetts  Sup.  Judi-  Blackbam's 
cial  Court,  in  Nov.  1795,  one  Blackburn  was  convicted  of  mur-  ^^^- 
der,  and  had  sentence  of  death  passed  upon  him  for  killing 
with  a  sword,  and  executed ;  and  be  had  some  property, 
but  no  inquiry  was  made  concerning  it,  or  the  weapon  as 
a  de^dand :  nor  is  it  reeoUected  that  any  inquiry  has  ever 
been  after  the  property  generaHy,  of  one  capitally  convicted 
and  punished  m  Massachusetts,  or  in  the  courts  of  the  United 
States. 

Art.  S.  H(9t#tfi  actiam  severed  persons  may  be  plts.y  and  Co.  L.  132.~ 
general  forms  insuii/^.    §  1.  When  several  persons  join  in  ^■'^  "^jT" 
an  action,  it  must  t^  in  a  certain  form  prescribed  by  law.  ^^' 
Therefore  the  wife  must  be  sued  with  her  husband,  ^enever 
injured  in  her  person  or  prc^rty,  and  the  injury  be  of  a  na- 
ture to  survive  with  her ;  but  not  if  she  has  a  separate  main- 
tenance, or  if  the  wrong  be  to  the  damage  of  the  husband 
only. 

^  2.  In  some  cases  the  law  gives  her  an  action,  even  against  Essex  Nov. 
her  husband,  as  where  one  Wheeler  and  wife  were  divorced  IfJ™/®^' 
firom  bed  and  boards  in  Massachusetts,  and  he  was  decreed  to  wheeler.^ 
pay  her  a  quarterfy'  sum.    This  being  in  arrear,  she  brought 
an  actioa  <rf  debt  against  him  for  certun  arrears,  and  on  de- 
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Ch.  3.      murreri  the  court  held  the  action  lay,  from  the  reason  and  ne« 
Jlrt.  3.     cessity  of  the  case. 

y^^Y^j  ^3.  So  if  the  husband  is  banished  or  has  abjured,  he  is 
Co.  L.  las.^  cimliter  mortuuSy  and  the  wife  must  sue  as  fifeme  sole.  And  so 
12  Afod.  603.  if  she  have  a  separate  maintenance.  But  see  Marshall  v. 
^tt?/'    RutUm.fOBU 

€886.^-3  BI.  ^  4.  So  an  infant  must  sue  by  his  guardian  or  next  friend^ 
Co°L^ia6~  who  is  any  person  that  will  undertake  his  cause,  in  which 
Imp.  51.    '     case  the  deft,  is  called  upon  to  answer  to  the  mmor  who  sues 

by  A.  B»  his  next  friend  or  guardian,  &c* 
Co.  L.  247.—      ^  5.  So  an  ideot,  one  non  compos  mentis^  or  any  one  under 
41  Pieot?     guardianship,  must  sue  by  his  guardian^  and  it  must  be  expres" 
case.—Mass.  sed  that  he  sues  by  him  as  guardian^ 

an^^jMo— .      ^  ^*  '^  *  ^'^"^  covert  or  a  minor,  join  in  a  contract  with  A, 
2  Wils.  3.  ~~  h^  n^ust  be  su(5d  alone,  for  it  binds  him  only.     This  is  the  le- 
gal operation,  and  in  this  case  it  must  be  pursued. 
1  Bos.  &  Pul.      §  7.  There  are  some  cases  in  which  one  may  sue,  on  a  wri- 
silrSl2l9^"'  ^S  ^^  contract,  in  which  he  is  really  interested,  though  not 
Vignier  v.       named  io  it.   As  where  Granddos  and  Company  got  insurance 
SwaosoB.       made,  but  were  not  named  as  agents  ia  the  policy,  for  De  Vig-* 
nier,  their  principal,  Vignier,  though  not  named  at  all  in  the 
policy,  was  allowed  to  sue  and  support  his  action.     It  was 
averred  in  the  declaration,  the  interest  was  in  him  }   though  it 
was  objected  that  Grandelos  and  Co.  should  have  been  named 
agents  on  the  28  Geo*  3.     But  it  is  understood  that  this  polir 
cy  was,  as  m  the  case  of  Wolf  and  Homcastle,  in  the  English 
form,  that  is,  "  as  well  in  their  otvn  names,  as  for  and  in  the 
name  or  names  of  all  and  every  other  person  or  persons,  to 
whom  the  same  did,  might,  or  should  appertain,  in  part  or  in 
all." 
Pearson  v.         §  8.  But  it  has  been  decided  in  the  Supreme  Court  of  tlie 
R?8i' ^wHd^'  ^™^®*  States  and  in  Massachusetts  S.  J.  Court,  that  where 
Grease's        these  words  are  not  in  the  policy^  as  is  the  cas^  of  many  late 
case.  forms  in  the  United  States,  one  in  Vignier's  situation  not  nam-' 

ed  in  the  policy,  cannot  maintain  an  actiom  upon  it,  but  in 
this  new  form  the  underwriter  must  know  who  he  insures. 
IE  27—  ^  &•  If  a  note  be  made  to  the  wife,  the  law  vests  the  prop-* 
1  s^  6id,  erty  solely  in  the  husband,  and  he  must  sue  it,  and  alone  en- 
Conner  v.  dorse  it.  See  Baron  ta  Feme.  And  her  endorsement  is  void ^ 
^^r     Doagl.663 

1  Bos.  &  Pul.  ^10.  If  A  recover  money  of  B,  to  the  use  of  C,  C  may 
2W,  F*™»«'^  recover  it  of  A,  though  the  consideration  on  which  B  paid  A 
TenanTv.  ^^  iUegcd  ;  for  A  shall  not  retain  the  money  upon  any  pretence, 
Elliot,  1         he  recovered  it  illegally  ;  he  cannot  invalidate  his  own  recov-' 

2  ^rr.  ^  li  ^"7'  '^  *  policy  be  signed  by  an  agent^  the  assured  may  de- 
r^ickolson  r.'  clare  on  one  as  signed  by  the  principal;  or  on  one  as  signed 
Croft.  by  the  agent  duly  authorized ',  the  last  is  the  best  way. 
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(^  11»  The  pit  cannot  demand,  in  tbe  same  declaration,  sev^  Ch.  4. 
trd  satisfactions  for  the  same  thing  ;  but  must,  pro  formdj  lay  ^r^  !• 
the  thing  demanded  under  an  alioi  in  each  count  after  the  first.  V^^V^^ 

8  Ld.  RayiB.- 

a4i. 


CHAPTER  IV. 

WHEN  THE  FLT.  HAS  A  RIGHT  OF  ACTION  AND  OF  WHAT  KtND^ 

(Chrnenl  principles.    The  detail  in  wibteqnent  cb8|>ten.) 

Art.  1.    ^1.    Some  writers  have  made   a  difference  on 
moral  principles,  between  a  right  of  action  and  right  of  com-^ 
fensatton.     As  if  certain  persons  pull  down  my  house  to  stop 
a  fire,  or  to  impede  an  enemy,  or  to  effect  some  public  good,  4  Home's 
and  do  this  with  sufficient  cause,  I  can  have  no  action  against  S*o?''*i?^* 
them.    Yet,  as  my  loss  is  to  the  benefit  of  others,  I  have  a     '     '     ' 
right  to  a  compensation  from  them. 

^  2.  A  right  of  action  accrues,  1.  When  one  unlawfully 
takes  personal  property  from  the  owner ;  2.  Unlawfully  de- 
tains  it  from  him  ;  or  3.  Does  an  injury  to  it  in  his  possession,  ^g  '120 T44 
So  if  one  party  violate  his  contract,  a  right  of  action  accrues  lee! 
to  the  other.  So  a  right  of  action  accrues  to  one  for  an  injury 
to  his  body,  limbs,  health|  reputation,  or  connexions,  or  for  an 
unlawful  restraint  of  his  personal  liberty*  And  the  kind  of 
action  depends  on  the  nature  of  the  case. 

$  3.  In  bringing  actions  there  is  one  general  settled  rule; 
that  is,  that  the  kind  of  action  shall  be  brought,  which  vnU  4i9^|Liadoii 
decide  the  right j  and  in  which  the  record  trill  shew  how  it  i$  v.  Hooper.— 
decided  ;  for  it  is  the  very,  intention  of  the  law  in  prescribing  ^  ^P*  ^» 
an  action  to  decide  and  settle  the  right ;  and  it  must  ever  be 
material  that  the  record  shew  how  the  right  is  decided. 

As  if  one  receive  my  money,  he  is  not  legally  entitled  to 
keep,  and  the  question  of  right  cannot  be  completely  tried 
in  an  action  of  assumpsit  for  money  had  and  received,  but  may 
be  in  replevin,  then  replevin  shail  be  brought.  As  when  A 
takes  my  cattle  damage  feasant^  and  impounds  them,  and 
though  I  claim  a  right  of  common,  I  pay  him  money  charged 
for  the  damage,  I  cannot  have  cusumpsit  to  try  the  right. 
1.  Because  on  the  general  issue  the  deft,  cannot  be  apprised 
of  the  point  to  which  to  apply  his  defence.  2.  The  right  will 
not  be  decided ;  for  it  will  not  afterwards  appear  on  the  record* 
But  I  must  bring  trespass  or  replevin,  wherein  the  right  will 
come  in  question,  and  appear  on  the  record.  The  deft,  ought 
to  be  apprised,  and  generally  from  the  record,  what  points  he 
18  to  prepare  to  defend ;  and  of  course,  idiat  evidence  he  ^ 

▼OL.  I.  20 
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Ch.  4. 
Art.  I. 


IVheii  an  ac- 
tion can  be 
commenced 
on  a  bill  pro- 
tested, 
for  non-ac- 
ceptance. 
See  Ch.  20,  a. 
11. 
ICmiseS&O.^ 


Wflles  131, 
Eaton  V, 
Soathby> 


to  produce.    Of  late  years  this  rul^  has  been  too  much  dis* 
regarded. 

^  4.  The  cases  in  which  the  pit.  may  have  a  right  of  action 
are  almost  infinitCi  and  of  which  we  can  have  no  tolerable 
view,  but  by  attending  to  actions  in  detail  under  their  various 
heads,  as  in  the  following  chapters. 

^  6.  Wherever  the  law  affords  a  remedy  to  establish  a  pri- 
vate right,  or  to  redress  a  private  wrong,  it  gives  a  right  of 
action,  except  in  a  very  few  cases,  in  which  the  remedy  is  by 
the  acts  of  die  parties,  or  of  the  law.  But  no  right  of  action 
can  be  transferred  generally. 

§  6.  The  pit's,  right  of  action  will  be  best  pursued  in  the 
usual  divisions  of  actions,  as  in  account,  assumpsit,  case,  cove- 
nant, debt,  &;c.  In  each  of  which  divisions  the  question  will 
repeatedly  occur,  has  the  pit.  a  right  of  action  or  not  ?  And 
when  the  pit's,  counsel  shall  have  decided,  that  he  has  a  right 
of  action,  the  question  also  repeatedly  occurs,  what  kind  of 
action  is  he  entided  to  ?  To  answer  these  questions  properly, 
it  must  always  be  material  to  understand  precisely  what  his 
case  is  ;  whether  his  right  of  action  is  grounded  on  contract  or 
forty  misfeasance  or  neglect ;  on  a  deed,  judgment,  or  parc|^ 
promise ;  on  a  title  to  lands,  on  damages  to  specific  articlesi 
&c. 

\)  7.  Whether  an  action  1>e  real  or  personaly  depends  on  the 
tiling  to  be  recovered  by  it,  and  not  on  the  nature  of  the  de- 
fence. If  damages  be  to  be  recovered,  the  action  is  personal^ 
though  it  involve  title  to  land,  as  is  t)ie  case  in  replevin.  The 
damages  depending  on  such  a  title  do  not  at  all  change  the 
nature  of  the  action.  So  if  the  land  be  to  be  recovered,  the 
action  is  real. 

^  8.  In  Massachusetts  no  case  of  a  mixed  action,  in  which 
both  the  freehold  and  damages  are  recovered  at  one  and  the 
same  time,  is  recollected,  except  the  case  of  dower  in  some 
instances,  in  which  damages,  for  not  seasonably  assigning,  are 
sometimes  recovered  in  the  same  suit  with  the  freehold  or 
dower  itself. 

^  9.  There  are  various  kinds  of  actions  in  the  United  States, 
respecting  the  salaries  of  gospel  ministers  and  other  subjects, 
and  arising  out  of  Federal  and  state  statutes,  and  constitutions, 
and  usages,  which  are  not  found  in  English  law-books.  So 
there  are  many  kinds  of  actions  in  England,  respecting  titles 
and  church  concerns,  and  other  matters  not  known  in  the  Unit- 
ed States,  many  of  which  will  be  occasionally  noticed. 

^10.  Some,  in  considering  the  several  kinds  of  actions, 
have  divided  them  into  civU  and  criminal ;  the  former  relating 
to  private  rights  and  wrongs,  the  latter  to  public.  But  suits 
that  relate  to  criminal  cases^  to  offences  against  the  public, 
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and  to  the  redressbg  of  public  wrongs  are  more  properly  caU-  Ch.  4. 
ed  prosecutions  than  actions.  Hence,  the  public  officer  who  Art.  1. 
carries  them  on  is  appropriately  called  ^e  public  prosecutor.     K^y^J 

^11.  Various  kinds  of  real  actions,  anciendy  resorted  to, 
are  now  known  only  in  black  letter  land. 

^  12.  No  action  lies  of  any  kind,  where  there  is  only  dam"  i  Mod.  66,  in 
num  absque  ityurid,  however  frequent  cases  of  this  sort  may  be.  ^""^  ^'  ^^^' 
Therefore,  if  I  keep  an  ancient  school  in  a  tovm,  and  one  sets 
up  a  new  school  near  by  mine,  so  as  to  draw  away  some  of 
m^  scholars  and  profits,  I  sustain  a  damage,  but  without  an 
injuiy,  and  can  have  no  action. 

^13.  But  where  my  estate  or  interest  supposes  a  grant,  as  of 
a  marketj  I  may  claim  an  exclusive  right  there.  One  who 
erects  a  market  so  near  mine  as  to  lessen  my  business  or 
profits,  is  liable  to  an  action.  When  a  loss  is  damnum  absque 
injuri&j  or  gives  a  right  of  action,  is  often  a  quesdon  of  minute 
consideration.  So  if  one  have  a  ferry,  time  out  of  mind,  by 
grant  or  statute,  or  in  any  legal  form,  in  which  he  is  obliged 
by  law  to  keep  it  up,  and  another  person  erects  a  new  ferry  so 
as  to  take  away  a  part  of  his  custom^  he  has  his  action  for  such 
loss  or  injury.  The  principal  reason  of  the  distinction  seems 
to  be  this  :  in  the  case  of  the  ferry,  the  owner  is  obliged  by 
law  to  keep  it  up,  and  attend  to  it  whether  profitable  to  him  or 
not ;  consequently,  the  law  protects  hiip  in  the  exclusive  en- 
joyment of  his  estate  and  situation :  but  the  master  of  the 
ancient  school  is  not  obliged  to  keep  it  up  any  longer  than  he 
finds  it  for  his  interest  to  do  it ;  and  therefore  there  is  no  par- 
ticular •  reason  for  the  law's  securing  to  him  any  exclusive 
benefits ;  or  for  afibrding  an  action  when  he  sustains  a  loss. 

^  14.  In  an  action  of  trespas  vi  et  armis  innocence  of  inten-  Doug.  671, 
tion  is  no  excuse  ;  but  in  an  action  on  the  case  the  whole  turns  Jf^^^V'* 
upon  it.     Malice,  or  the  quo  animo,  is  the  very  gist  of  the  Jj^^^2  Hen. 
action,  said  Lord  Mansfield,  in  this  case.     Held,  an  officer  is  &Mnnf.423 
not  liable  to  an  action  of  false  imprisonment  for  arresting  a  ***  **J-   ^*** 
certificated  bankrupt,  a  peer,  a  discharged  insolvent,  or  a  per-  case  and  tras; 
son  who  has  taken  advantage  of  a  statute,  which  provides  he  pas*  well 
shall  not  be  liable  to  be  arrested^  and  if  arrested,  shall  be  dis-  ®*""»*®^- 
charged,  or  a  person  privileged  from  arrests.     If  the  officer 
arrest  on  a  writ  to  arrest,  he  is  excused  detaining  the  privileg- 
ed person  a  reasonable  time  to  ascertain  the  privilege.     On 
a  general  principle,  the  officer  is  excused  if  he  act  in  obedi-  95,     '  ' 
ence  to  the  mandate  of  the  court;  even  if  erroneous,  he  is  not 
liable  in  trespass  for  executing  it.     But  if  the  officer  act  op- 
pressively, with  full  notice  of  the  privilege,  case  may  lie ;  but 
it  is  otherwise  with  the  party  suing  out  the  writ  and  delivering 
it  to  the  officer,  he  must  see  it  is  right  at  bis  peril.    Even  as  to 
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Ch.  4.      tliis  party  tlie  remedy  depends  on  circumstances,  whether 
Art.  15.    trespass  or  case,  malice  or  not. 

V^^V^^      ^15.  Actions  against  several  on  one  bUl,  S^.     As  where 

4  D.  &  E.      the  ph.,  the  holder  of  a  bill,  brought  four  several  actions  at  once, 

691,  Smith  v.  gg  one  agaiDst  the  drawer,  one  against  the  first  endorser,  one 

Same  v!i>dd-  ^g^iDst  the  second  endorser,  and  one  against  the  acceptor  of 

ley.  the  bill.     Held,  the  court  in  such  case  stay  the  proceedings 

against  any  one,  on  his  paying  the  bill  and  cost  of  the  action, 

except  against  the  acceptor  who  is  the  original  defaulter,  and 

See  Ch.  9  a.  agftinst  whom  all  the  costs  occasioned  by  die  default  may  be 

recovered. 

1  Caiae's  R.        ^^^  P|^*  ^^7  ^"^  ^^  ^  covenant  or  have  assumpsit,  Wea- 
47.  ver  V,  JBentley,  the  covenant  having  wholly  failed   on  the 

part  of  the  covenantor.     1  Dallas  428.— *5  Johns.  85.-11 

Johns.  527,  Judson  v.  Wass. 

(^  16.  Held,  the  pit.  could  bring  one  action  on  a  note  against 

2  Dallas  116.  the  maker,  and  one  against  the  endorser,  and  recover  in  both 
Bul.Abr.ll8.  actions,  the  debt  in  one,  and  the  costs  in  both.     This  seems 

to  be  law  generally,  except  in  Massachusetts.    See  below. 
Cro.  El.  644.       ^  17.  If  A  by  bond  acknowledges  he  has  received  B's 

money  to  buy  certain  goods  named  to  B's  use,  B  may  aver  A 

has  not  bought  them,  or  paid  the  monies,  in  his  action,  and 

may  sue  the  bond  or  have  account. 
Cowp.  416,        %  13*  The  pit.  may  ivaive  the  tort  and  sue  on  contract,  as 
419,  Lindon    where  the  pit.  takes  goods  in  execution  not  the  deft's.,  but  A's, 
FeUham  r!"  ^^  ^^V  ^aive  the  tort  and  the  trespass,  and  bring  assumpsit 
Terry,  Imp.    for  the  money  the  goods  sold  for  ;  for  it  is  no  prejudice  to  him 

^^fi'n'      ^^^  ^  ^^'^  ^®  goods,  for  A  to  waive  the  tort,  for  which  he 
ijQ  '  might  recover  damages  in  addition  to  the  value  of  the  goods. 

See  Merrill  v.  Loring,  next  chapter,  be. 

3  Dallas  477.      ^19.  Regularly  every  action  must  be  brought  against  indi'^ 

viduals  by  their  proper  nameSf  or  agabst  a  corporation  truly 
named  and  described,  on  contracts,  or  for  torts,  or  against  per- 
sons made  liable  by  particular  statutes  or  judgments. 

0  Mod.  140.       ^  ^0.  Formed  actions.     In  these  the  pit.  cannot  vary  from 
the  set  form  cf  words  the  law  prescribes. 

10  Mod.  219.       ^21.   Conspiracy  is  a  formed  action.   And  so  is  trespass  vi 
et  arms.     Yet,  however,  special  matter  may  be  introduced 

i42^i'«fo  ^^'  *°^  either,  and  in  trespass  judgment  was  reversed  ttwi,  because 

Skinner  V.      ^^  P^^*  \xseA  the  words  pedos  terra^  instead  of  clausum  terra. 

Newton.  ^  22.  Though  the  Romans  had  many  formed  actions  enacted 

and  established,  yet  they  allowed  several  actions  on  the  case« 
in  prcucriptis  verbis  ;  that  is,  each  action  adapted  to  the  par- 
ticular circumstances  of  the  case. 

§  23.  These  are  a  few  of  the  cases,  in  which  the  pit.  has  a 
right  of  action  of  this  or  that  description.  These  chapters,  3^ 
4|  5,  6,  7,  are  intended  merely  to  give  a  general  view  of  the 
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nature  and  fori&sof  actions.  Actions  can  be  seen  at  large  and  Ctf .  5. 

understood,  only  by  attending  to  them,  as  considered  and  ex*  Art,  1. 
plained  in  a  large  part  of  the  foUowing  chapters. 


CHAPTER  V. 


WHEN  TH£  FLT.    HAS    AN  ELECTION  IN  ACTIONS,  AND   MAY 

IN  SEVERAL  CASES  SUE   EITHER. 

(May  waive  the  tort,  &c.) 

Art.  1.    (^  1.  If  the  deft,  tartiously  take  the  pit's,  goods,  i  D.  &E. 
he  may  elect  to  bring  Msumpsit  for  the  value  of  them  or  tro-  ^^»  ^^'  ^>'- 
ver.     So  if  one  by  deed  acknowledge  he  has  received  £100  i  ^^^  Abr. 
of  B,  to  be  adventured  to  the  West  Indies  and  thence  to  Eng-  19.— Rol.  R. 
land,  and  covenants  to  account  on  his  return,  B  may  elect  to  ^^^^  ,  i^ 
have  covenant  or  account.     Mass.  S.  J.  Court,  July  1797,  ring^— Loiit 
County  of  Lincoln.     In  this  case  Loring  tortiously  took  away  3^- 
a  barrel  of  flour  from  the  pit.,  and  he  brought  assumpsit  as  for 
goods  sold  and  delivered,  and  recovered  the  reasonable  value ; 
and  on  argument  the  court  held  the  pit.  might  waive,  &c.     So 
the  pit.  may  elect  assumpsit ^  when  money  has  been  extorted  2  Stni.915.— 
from  him,  and  paid  to  get  possession  of  his  goods. 

If  A,  on  the  eve  of  his  bankruptcy,  fraudulently  deliver  4D.IlE.211, 
goods  to  one  of  his  creditors,  his  assignees  may  elect  to  disaf-  ^"hwIwd!— 
firm  the  contract,  and  bring  trover  to  recover  the  value  of  the  ib  East  278, 
goods,  or  to  affirm  the  contract,  and  bring  assumpsit  for  the  ^^' 
price.    If  the  deft,  convert  the  pit's,  goods,  he  may  waive  the 
tort,  and  elect  to  bring  assumpsit  for  money  had  and  received, 
&c. 

%St.  If  A  take  away  my  goods,  and  B  takes  them  from  A,  I  8id.48e. 
have  my  election  to  sue  A  or  B.     Salk  11 ;  1  Bac.  Abr.  18, 
29. 

^3.  If  I  detain  a  ship  ready  for  sea,  the  master  has  his 
election  to  bring  ease  or  trespass. 

^4.  If  A  receive  my  rents,  I  may  view  him  as  a  disseisor  y  or  *  DallaslTS. 
waive  the  tort  and  have  account  against  him.     So  if  A  slander  ^  3^^ 
my  title,  whereby  B  wrongfully  disturbs  me  in  my  possession, 
I  may  sue  A  or  B.     2  Wils.  644 ;  Cro.  Car.  308 ;  Lit.  sect. 
588 ;  1  Bac.  Abr.  29. 

^5.  If  A  defiver  his  goods  to  B,  to  deliver  them  to  C,  and  SEsp.  65.— 
B  do  not  deliver  them,  but  converts  them  to  his  own  use,  A  or  L?^^*^'' 
C  may  sue  B,  and  he  who  first  commences  his  action  shall  ex* 
dude  the  other.    4  Bac.  Abr.  9. 

^  6.  If  ray  cattle  do  damage  m  A's  land,  he  has  his  elec-  ^  ^"P*  ^* 
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Ch.  5.      tion  to  bring  trespass  or  to  distrain  them.      Election  of  ac- 

•Art.  1.      count  or  cusumpsitj  ch.  8,  a.  1,  9. 

K,^*y^j  ^  7.  So  where  the  deft,  tortiously  entered  the  pit's. 
aD.&£.  house,  and  debauched  his  daughter,  above  21  years  of 
*^r*°k*'  age,  but  she  was  described  as  his  menial  servant.  Held,  the 
father  had  his  election  to  bring  trespass  for  breaking  and  enter- 
ing his  house,  and  getting  his  daughter  with  child,  per  quod 
serviiium  amisitj  and  consider  the  breaking  the  house  as  the 
principal  part ;  or  to  bring  case  for  the  consequential  damages, 
where  the  per  quod  be.  is  the  gist  of  the  action.  But  if  the 
trespass  to  the  house  had  not  been  proved,  an  action  on  the 
case  only  would  lie.  See  ch.  65,  a.  1,  s.  5,  where  the  pit's,  elec- 

3  Day*s  cases  tion  confines  him  to  one  action.     A  gave  a  note  to  B,  to  pay 
^7,  Ch.  7,     him  ijfgo  in  good  West  India  rum,*  sugar,  or  molasses,  at  his 

election,  in  eight  days  ;  he  need  not  elect  to  give  notice. 

4  Co.  95,  §  8.  Upon  every  contract  executory,  a  man  may  have  an  ac- 
CaseofSiade.  ^j^^^  ^^  ^^te  case  or  debt.     So  if  one  ousts  the  executors  of 

his  lessee  for  years  of  a  term,  they  have  their  election  to  have 

an  action  on  the  case  or  trespass.     And  it  is  laid  down  as  a 

rule,  when  there  are  two  writs  in  the  register  for  one  and  the 

same  case,  it  is  in  the  party's  election  to  take  either. 

4  Bos.  &  P.  But  the  pit.  has  not  an  election  to  bring  debt  against  an  ad- 

2^>  296.—     ministrator,  on  a  simple  contract  made  by  his  intestate,  but 

Sty!^i99.~     ™"^^  bring  a^winpnV— was  originally  on  account  of  the  wager 

Cro.  £1.  657,  of  law  &c.      And  the  court  said  so  is  the  law,  though  the 

600.— 6  Co.    distinction  between  debt  and  assumpsit^  as  applicable  to  the 

case  of  executors,  is  not  founded  in  good  sense. 

1  Com.  So  a  man  may  sometimes  have  case  or  trespass  at  his  elec- 

?c  ^^iT—    ^*^°  '  ^  '^  ^^^  ^°®  ^^^  ^"^  ^^  ^'®  possession  wood  cut  down 

2  Roi.  556.     by  him ;  or  distrains  for  toll  when  it  was  not  due  ;    or  goods 

not  distrainable ;  or  rescues  a  deft,  taken  at  the  pit's,  suit  up- 
on a  capiat.     See  Election,  be.  Wheatiy  o.  Stone,  Hob.  180. 
Cro.  J.  flo.—      Pit.  may  have  trover  oi  trespass  ;  as  where  tlie  deft's.  bailiff 
149^160        seized  the  pit's,  oxen  for  a  heriot  where  nothing  was  due,  and 
Tiffyn  v.        the  deft,  agreed  and  converted  them.     All  the  judges  agreed 
Wingfield.—  that  the  pit.  might  have  brought  trespass  against  the  deft. ;  and 
325,81  ater  r.  three  judges  held  he  had  his  election  to  bring  trover  or  tres^ 
Baker  &ai.~  pass  ;  but  two  judges  held  the  contrary  ;  for,  said  they,  by  the 
2  Wi!s.d62.    takings  the  property  was  out  of  the  pit.,  so  he  could  not  main- 
tain trover;    but  the  three  judges  held  a  man  may  waiire  or 
lessen  a  tort,  if  he  pleases,  but  cannot  increase  it. 
1  Com.  D.^         So  a  man  in  some  cases  may  have  an  action  upon  a  statute, 
Actioa  M.  8.  ^j.  ^^  common  law  ;  as  where  it  lies  at  common  law,  and  then 
a  statute  is  enacted  giving  a  cumulative  action  on  the  statute, 
3^*D  M*^*   the  party  may  elect  to  sue  either. 

V.  Fool.—         Debt  for  an  annuity,  or  a  distress ;  several  cases,  ch.  140.  His 
4  Bos&p.     election,  who  is  to  do  the  first  act,  ch.  154  a.  9,  several  oases. 

293,297. 
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A  makes  a  promise  to  B  for  the  benefit  of  his  son  or  daugh-    Ch.  5. 
ter  ;  B  may  elect  to  sue  the  promise  himself,  or  to  leave  it  and    Art.  1. , 
let  his  son  or  daughter  sue  C  upon  it*  Vi^W^ 

^  9.  So  if  A  covenant  to  do  a  thing  under  a  penalty,  the 
covenantee  has  his  election  to  have  covenant  or  debt, 

^  10.  So  where  a  man  is  accountable  for  money  or  goods,  l  Sdk  9, 
he  may  have  an  action  on  the  case  or  account,  at  his  election ;  ^|i^q.^* 
as  where  the  deft,  received  goods  of  the  pit.  to  carry  beyond 
sea  and  dispose  of  them  for  the  pit. 

^11.  So  if  goods  be  taken  from  one  by  wrong,  he  may  i  Com-D. 
have  detinue,  replevin,  or  trespass ;  or  he  may  have  trespass  ^'^^'^' 
or  trover :  for  being  taken  by  force,  he  may  have  trespass  vi 
et  artnis ;  or  he  may  waive  ^e  force,  and  have  detinue  to  re- 
cover the  goods  themselves ;  or  he  may  dispense  demanding 
the  goods  themselves,  and  bring  trover  to  recover  the  value  of 
them  in  damages.  He  may  bring  replevin  to  have  it  decided 
if  he  shall  hold  the  goods,  and  have  damages  for  the  taking,  or 
return  them  to  the  deft,  and  pay  damages  for  the  damage 
done:— where  the  obligee  in  a  bond  has  an  election,  ch.  144 
a*  13,  17. 

^  12.  Where  the  pit.  may  sue  on  either  of  two  events  ;    as  l  Ld.  B^m. 
where  the  deft,  made  a  contract  to  do  an  did  on  the  first  of  ^^^^^^ 
two  events^  the  pit.  may  enforce  a  performance,  though  he 
does  not  call  for  it  until  both  have  happened. 

^13.  Action  on  a  conditional  pr^^mise.   A  certificated  bank-  2  H.  Bi.  iid^ 
nipt  promised  to  pay  a  prior  debt,  when  he  is  able  ;  the  prom-  s^qq^*^  ^' 
isee  cannot  elect  to  sue  this  as  an  absolute  promise,  but  must 
sue  it  as  a  conditional  one,  and  prove  the  deffs.  ability  to  pay. 
Contra,  Ld.  Loughborough. 

^  14.  Where  A  makes  a  promise  to  B  for  the  benefit  of  a  i  Johns,  R. 
third  person,  there  is  an  election  \  B  may  sue  it,  or  such  third  g^'^^Y- 
person  may  sue  it.     A  subjects  himself  to  the  action  of  either,  hom  v  Van- 
This  however  is  not  true  in  all  cases.     1   Cranch  429,  is  a  derfaaydeo. 
quaere.     But  see  2  Lev.  210;  3  Bos.  &  P.  149. 

^15.  Where  the  pit.  pays  money  to  my  servant  and  he  mis-  Stra.480,Ca- 
applies  it,  the  pit.  has  his  election  to  sue  him  or  me  ;  but  it  ^^'  ^^^ 
i9  otherwise  if  the  servant  has  paid  the  monies  over  to  me,  the 
pit.  may  be  entitled  to,  or  for  which  he  is  entitled  to  a  credit 
not  given  him. 

^16.  Trover  for  a  bill  of  exchange.  Held,  that  bankrupt-  ^  ^i^^- 
cy  is  no  bar  to  trover,  though  the  conversion  be  before  Uie  kerV!  Norton'. 
bankniptcy.  Held,  where  the  pit.  has  his  election  to  bring  tro- 
ver  or  assumpsit  for  money  had  and  received,  he  may  have  tro^ 
ver  as  above,  though  the  bankruptcy  is  a  bar  to  such  assumpsit ; 
pit.  may  elect  to  waive  the  tort  or  not.  The  deft,  dishonorably 
sold  the  pit's,  bill  at  a  discount,  so  received  less  than  the 
amount,  and  this  was  all  the  pit.  could  have  recovered,  had  he 
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Ch.  6.      elected  aauuipiit,  &c. ;  and  though  he  might  elect  to  sue  for 
Art.  I.     less  than  his  just  demand,  the  law  will  not  compel  him  to  do  it. 


CHAPTER  VI. 

THE  PLT.  MUST  WAIT  TILL  THE  CAUSE  OF  ACTION  IS  ACCRU- 
ED, OR  ACTIO  NON  ACCREVIT,  CONSIDERED. 

In  Massachu-  Art.  1.^1.  THE  prbciple  of  law  is  well  settled,  that  no 
iDg'theVri?  &<^^o°  <^^  be  commenced  till  the  right  of  action  has  arisen, 
is  the  com-  and  the  pit.  is  become  entitled  to  come  into  possession  of  the 
^^the^actlon  ^^  ^^  demands*  la  the  English  practice  it  is  said  the  pk. 
Ch.  29,  a.  7 ; '  ^^7  sue  out  a  IcUUatj  befoce  the  cause  of  action  accrued,  but 
so  in  New  cannot  declare  till  after,  and  there  the  reason  given  is,  that  the 
JohoiTR^  14  ^^^S^Q^l  process  was  only  to  bring  the  deft,  into  the  marshal's 
-^  Mod.  custody,  which  might  well  be  before  the  cause  of  action. 
^»  P«"''y  «•  §2.  If  the  pit.  sue  before  the  cause  of  action  is  accrued,  it 
Phil.'Evid.  ^^y  ^^  pleaded  in  abatement,  and  if  it  appear"  on  the  record, 
86.  .  *  it  may  be  moved  in  arrest  of  judgment,  or  be  a  ground  of  er« 
2C^  TO,       ror.  J     6         »  6 

Vale.-*-  ^3.  If  a  statute  require  the  pit.  to  do  an  act,  as  to  demand 

1  Com.  D:      money  of  the  deft,  one  month  before  he  sues,  and  he  does  not, 

the  deft,  may  plead  the  general  issue,  and  defeat  the  action  on 

evidence. 
Fiflhir  v^^'         ^  ^'  ^^  action  for  a  malicious  prosecution  cannot  be  main* 
Bristow.—     tained  till  that  is  terminated ;    and  this  matter  must  be  stated 
10  Johns.  R.  in  the  declaradon.     If  the  declaration  be  of  the  preceding 

term,  as  August  term,  and  the  cause  of  action  laid  after,  as 

September,  it  is  bad  on  general  dei^iinrer. 
jy^^  ^  5.  But  if  a  biU  of  exchange  be  cnot  accepted,  an  action 

56,  Milford  ^vill  lie  against  the  drawer  before  the. time  it  is  made  payable, 
V.  Mayor.—  for  the  time  of  acceptance  is  to  accommodate  the  acceptor, 
1^^150  ^     ^"^  ^^  ^  ^^^  ^^  intent  to  allow  it  to  the  drawer.     3  Johns.  R. 

Weidon'&LRl.  202. 

!la"'^ch  *'*  ^  ^*  ^  where  tlie  deft's.  wife,  while  »a/e,  gave  a  bond  to 
20,  a.  9 ;  Ch.  ^®  P'^-9  conditioned  not  to  marry  any  other  person  but  the 
3,  a.  11.—      ph.,  and  in  case  she  did  so,  or  refused  to  marry  him  in  one 

2  stra" V49ZI  ™^^  ^^^  ^^  father's  death,  then  to  pay  the  pit.  £200 ;  li v- 
1  Wilson  59^1  Hfig  her  father,  she  married  Day  the  deft. ;  the  •  court  held 
Box  V.  Day  her  bond  was  forfeited,  and  suablej  though  her  father  was  liv* 
and  wife.       j^^     But  Lee  C.  J.  doubted. 

1  Sid.  ao7.  ^  7«  A  bond  cannot  be  sued  before  the  breach,  and  if  it  be- 
come doe  after  the  suit  is  commenced,  and  before  the  plea, 
yet  the  action  is  too  soon  $  for  no  action  ties  upon  a  contract 
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dH  diere  is  a  breach  of  it,  aod  it  is  absurd  to  bring  an  action,    Ch.  6. 
that  most,  in  its  nature,  suppose  a  breach  before  one  exists.        Art.  %. 

^  8.  But  if  one  demise  land,  and  be  not  seised,  an  action  V^VXi^ 
lies  against  him  before  eviction ;  this  was  an  action  of  cove-  Hob.  12  Hol- 
nant  grounded  on  the  word  demue  in  a  lease,  which  amounted  der  v.  Taylor. 
to  a  covenant,  the  deft,  was  seised  of  the  land,  whereas  in 
fact  he  was  not  seised,  but  a  stranger  was*    And  the  Court 
held  the  ''  breach  of  the  covenant,  was  in  that  the  deft.,  the 
lessor,  had  taken  upon  him  to  demise  that  which  he  could  not, 
and  that  the  word  demise  imports  a  power  of  letting,  as  the 
word  dedi  does  a  power  of  giving. 

^  9.  If  A  promise  B  to  pay  him  S0$,  rent  a  year,  he  cannot  * ..  ^^ 
sue  for  45$,  for  a  year  and  a  half,  for  it  is  payable  annually. 
And  if  erUire  damages  be  given,  it  is  void  for  the  whole,  for 
as  to  the  last  half  year  the  right  of  action  has  not  accrued.  An 
entire  verdict  bad  in  part  is  bad  for  the  whole. 

^10.  Nor  regularly  can  the  surety  sue  his  principal,  till  the 
debt  is  paid  by  the  surety,  or  till  there  is  judgment  against  the 
sureQr.     See  Post,  Ch.  9  and  169. 

^11.  Nor  can  the  assured  maintain  an  action,  on  a  policy 
of  insurance,  engaging  to  pay  three  months  after  proof  of  a 
loss,  till  the  three  months  have  expired. 

^  12.  Nor  can  an  assignee  sue  and  recover  on  a  covenant 
for  a  breach  before  the  assignment ;  for  he  has  no  cause  of 
action  till  a  breach  is  made  afier  the  assignment. 

^13.  If  the  deft,  allege  a  matter,*  which  shews  the  action  Cro.EI.  IIO. 
]brought  before  the  cause  of  action  accrued,  which  is  not  relied 
upon,  but  the  pit.  pleads  over,  and  issue  is  joined  on  a  coUat* 
eral  point,  it  will  not  be  error.  As  where  it  only  appeared 
by  the  deft's.  allegation,  that  Agnes  had  been  dead  two  years, 
in  two  years  after  whose  death  the  debt  was  to  be  paid^  and 
this  he  did  not  rely  upon,  but  plead  over  to  issue. 

§  14.  In  May  1803,  the  deft,  agreed  to  remove  his  goods  a  JohDi.lL 
fiom  a  store,  but  neglected  it;  whence  in  1806  the  pit.  was  ^[t^^v, 
obliged  to  pay  damages  to  A,  to  whom  he  had  sold  the  store.  Gardner. 
Held,  the  cause  of  action  accrued  when  the  deft,  so  neglected 
m  1803,  and  not  when  the  pit.  was  obliged  to  pay  charges  m 
1806,  and  after  1803  was  a  demand  that  could  be  set-off.        ^^^'if ' 

^  16.  The  deft,  promised  the  ph.  to  pay  him  in  certain  Bernard.  ^ 
specific  articles.     Held,  this  was  a  conditional  promise,  and 
the  ph.  couM  not  support  his  action  without  shewing,  he  ofier*  16  Bfaas.  0, 
ed  to  receive  the  said  articles.    But  if  A  lend  money  to  B,  '^^»^^' 
and  B  gives  a  forged  security,  A  may  sue  immediate^  for 
money  had  and  received. 

Am.  3.  ITuprindple  of  turtivonhip  in  fictions  ^c.  $  1.  If  2  Eap-  91- 
Acre  be  two  or  more  pits,  or  defis.,  and  one  or  more  of  them  die, 
if  the  cause  of  such  action  shall  survive  to  the  surviving  plts#or 
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Ch«  6.      pit.,  or  against  the  surviving  defts.  or  deft.,  the  writ  or  ws&sa 
Art.  2*      shall  not  be  thereby  abated,  but  such  death  being  suggested  on 
the  record,  the  action  shall  proceed  at  the  suit  of  the  surviving 
pits,  or  pit.,  or  against  the  surviving  defts.  or  deft.     Survivor* 
ship,  as  it  respects  the  rights  of  property  or  the  rights  of 
actions  or  remedies,  is  altogether  a  matter  of  contract.     The 
estate  survives,  or  goes  to  the   survivor,  only  among  joint 
tenants.     And  a  joint  estate  only  arises  by  the  act  of  the 
parties.    But  to  encourage  commerce  and  husbandry,  a  stock 
on  a  farm,  or  a  stock  Jed  in  a  joint  undertaking  in  trade, 
Co.  Lit  181,  though  occupied  jointly,  is  an  interest  in  common,  and  the 
S  Uc  ao6       share  of  one  dying,  goes  to  his  representatives  and  not  to  the 
survivor,    3ixt  joint  interests  in  chattels,  goods  or  debts,  cove- 
nants and  contracts  go  to  the  survivor.    When  a  joint  estate 
survives,  the  survivor  does  not  claim  from  his  deceased  com- 
panion, but  under  the  original  grant  or  devise,  which  created 
.    ei  joint  interest. 

^  2.  The  remedy  on  joint  contracts  survives  even  among 
merchants  ;  for  if  a  note  be  given  to  two  partners  in  ti*ade,  and 
one  dies,  the  other,  as  survivor,  alone  must  sue  for  and  re- 
cover the  debt ;  but  it  is  only  the  remedy  that  survives,  not 
the  interest. 
Mass.  s.  J.         ^  3,  Three  men  gave  a  joint  note,  one  died,  and  it  was  ad- 
Novfisoo  ^^  judged  that  the  action  lay  only  against  the  survivors^  and  not 
Foster  v.        against  the  administrator  of  the  one  deceased.     The  facts  were 
^^^\^'^  stated  in  the  declaration  and  demurrer  thereto.  And  the  survi- 
097.^2  Ver-  ^ors  or  survivor  only  are  liable  in  equity ,  as  well  as  in  law.    A 
non  w.—      personal  action  once  suspended  by  the  voluntary  act  of  him 
iir'xhomM  entitled  to  it  is  gone  forever.    6  Johns.  R.  68. — 2  Johns.  R. 
V.  Thompson.  471, 477.    See  Ch.  29,  a.  4, 3,  5,  and  5,  2,  where  this  mat- 
M^iai— ^    ter  is  explained. 

Mass.  Act  of  %^'  ^y  ^y^^  ^^^  the  goods  and  estate  of  each  deceased 
Feb.  26,  debtor  on  every  joint  contract,  after  made  or  implied,  are  lia- 
^^'i^mr  ^^^  ^^^  *h®  payment  of  his  debts  thereon,  the  same  as  on  a 
V.  MiltoD.-^  joint  and  several  one,  hereby  the  creditor  may  sue  the  admin- 
4Hen.kM.  istrator  of  the  one  deceased  or  tlie  survivor.  So  was,  and 
263, 266.  i^Qiff^  by  statute,  so  is  the  law  in  Virginia. 
2  Johns  R  ^  5.  If  a  partnership  be  liable,  as  for  duties  on  the  goods 
213,221,  imported,  and  the  government  be.  take  a  bond  for  them  from 
Tom  ».  Good-  Qjjg  q{  the  partners,  he  only  is  liable  to  an  action.  The  gov- 
A^iike  princi-  emment  had  its  election  to  hold  them  all  liable,  as  the  im- 
pie  4  Johns,  porters  of  their  common  property,  to  take  security  for  the 
R  461, 469.  duties  from  all  of  them ;  bnt  when  the  government  made  its 
Champlin.  election,  and  took  security  for  them  &y  deed  from  one  of  them, 
this  became  the  only  security  the  government  was  entitled  to, 
and  by  its  own  act,  and  of  course  the  others  ceased  to  be 
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chargeable.     One  of  five  partners  gave  the  bond,  and  held    Ch.  7. 
also  his  surety  had  a  remedy  only  against  him.  Art,  1. 

^  6.  Assumpsit  lies  by  a  surviving  partner  against  the  ad-  K^ry^^j 
ministrator  of  the  deceased  one,  for  property  he  withdrew  from  is  Mass.  R. 
the  joint  stock,  he  dying  insolvent,  and  the  partnership  con*  3^^J^> 
cems  being  unsettled ;  action  being  on  a  promise  to  account  phinney 

implied.  admr.ofHar- 

§  7.  The  suing  out  the  writ  is  the  commencement  of  the  ^l^°r~  ^ 
action,  to  which  the  cause  of  action  must  be  prior.   The  cause  ^2  Johns.  R. 
of  action  must  be  complete,  when  the  pit.  sues  out  his  writ.  342.— See 

^       ^  r  Ch.20,a.7,&. 


CHAPTER  VII 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA :  ACTIONS  ON  CON- 
TRACTS  SURVIVE,  ON  TORTS  DIE  WITH  THE  PARTIES  &c. 

Art.  1.    §  1.  Wherever  the  testator  could  be  sued  on  a  sBac.  Abr. 
contract^  his  executor  may  be.     Cro.  Jam.  406.  444, 446.— 

§  2.  TVover  does  not  lie  against  an  executor  for  a  conver-  ^  Ld^Baym" 
sion  by  the  testator.     Plea,  the  testator  was  not  guilty  :  judg-  971.-^1  Ld. 
ment  arrested.     In  this  case  Lord  Mansfield  and  the  court  Kaym.  40.— 
laid  down  this  nile.     1.  Where  the  cause  of  action  is  money  HamRlyv. 
due,  or  a  contract  to  be  performed,  gain  or  acquisition  of  the  Trott,  admr. 
testator,  by  work  and  labour,  or  property  of  another,  or  a  pro-  j^'""'.."' 
mise  to  the  testator,  expressed  or  implied,  the  action  sur-  Paim.    ' 
vives  ^  but  where  the  cause  of  action  is  a  tortf  or  arises  ex  330.— Sira. 
delicto^  supposed  to  be  by  force^  against  the peace^  there  the  JJ^'^e^'^^ 
action  dies,  as  battery,  false  imprisonment,  trespass,  words,  46l.-Off.  Ex! 
nusances,  obstructing  lights,  diverting  a  water-course,  escape  }^' 
against  the  sheriff',  &c.    These  as  to  the  cause  of  action,  or  enUclog  an 
any  injury  to  the  person  of  the  deceased  or  his  freehold.  appraotice 

§  3.    2.  As  to  th6se  which  survive  or  die  in  respect  ta  the  ™*y*»waiv- 
form  of  the  action.     No  action  in  which  the  declaration  must  2  Mauled 
be  in  form,  quasi  vi  et  armis^  et  contra pacem^  or  where  the  plea  Scl.  R.  19I, 
must  be,  Aat  the  testator  was  not  guilty^  can  lie  against  the  ^\ewart.^ 
executor.    The  action  is  ex  delicto^  and  all  private  criminal  q.^^^  Bailey 
injuries  ox  wrongs,  as  well  as  all  public  crimes,  are  buried  «.  Birtles  & 
with  the  oflfender.     An  acUon  on  tlie  custom  against  a  carrier  ^""^T^ 
is  for  a  tort ;  the  plea  is,  not  guilty ^  and  so  lies  not  against  the  Toiler  46iZ^ 
executor  ;  but  assumpsit^  which  is  another  action  for  the  same  See  leveraL 
cause,  will  lie.     So  if  a  man  take  a  horse  bom  another,  and  ^\^^  « 
bring  him  back  again,  trespass  will  not  lie  against  his  executor^  395,405,  and 
though  it  would  against  him  ;  but  an  action  for  the  use  and  iiire  principle  ex- 

amioed. 
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Ch.  7.     of  tbe  horse  will  lie  agabst  the  exeeuior.    The  pit,  alleged  he 
^ri,  1 .     was  possessed  of  a  eoto^  which  he  dditerei  to  the  testator  to 
V^Wi,   keep  for  the  pit's,  use,  which  the  testator  8old,  and  converted 
ike  money  to  his  oum  uie,  and  neither  he  nor  the  executor 
had  paid.     Held,  the  executor  was  liable ;  but  obliged  on  this 
state  of  facts  to  plead,  the  testator  was  not  guilty.    The  jvarj 
found  him  guilty.     Judgment  arrested,  for  it  is  a  tort. 
I T.  R.  549y       ^  4.  In  this  case  Lord  Kenyon  said,  if  one  cut  my  trees 
Attenonv.     ^j^^  ^[^^  ]  cannot  have  trespass  against  his  executor^  for  the 
Toi!^r°4fi^.—  tort  dies  with  him ;  but  I  may  sue  for  the  value  of  the  trees, 
Cowp.  376.—  and  recover  it  out  of  his  assets,  so  waive  the  tort. 
2M  *Barn  rd      ^  ^'  I*^  irover  the  action  dies  with  the  deft.,  and  his  execu- 
te. Harrin».     tor   is  not  compellable  to  come  and  defend.     So  battery, 
ton.— ^  Mass.  Noy's  Maxims  14. 

?  Hale  ^See  ^  ^'  ^^^  ^®  exccutor  of  the  pit.  in  rq^hvin,  who  dies 
Ch.  171,  a.  pending  the  suit,  shall  be  admitted  to  prosecute  ;  or  may  be 
13,  IS.--        summoned  &c. 

O  i^n    fi7    Qi 

Fentor'scase!  ^  '^'  '^^^  ^^^  '^  ^^^  respect  has  been  much  altered  since 
—1  Saund.  Coke's  time.  Then  it  had  been  long  doubted  if  assumpsit 
Wh'  ^tl^'  being  called  trespass  on  the  case^  lie  against  executors,  but  in 
Lane.— Noy'8  Fcntor^s  case  it  was  resolved  on  much  consideration,  that  on 
Maxims  14.—  the  assumpsit  of  the  testator  an  action  lay  against  his  executor. 
and  Co. ^^'  1.  Because  the  testator  could  not  VHi^e  his  law.  2.  Because 
53, 64.  the  debt  remained  due.     3.  More  just  it  should  be  paid,  than 

that  his  executor  should  convert  his  goods  to  his  own  use  &c. 
It  was  further  resolved,  that  the  pit.  need  not  aver  assets  in 
the  deft's.  hands.   Waste  dies  with  either  party  ;  dies  with  the 
wife  if  her  husband  commit  it.     Secus  of  a  term, 
fbms  1^'gL"'      ^  ®-  '"^^  executor  of  J.  S.  sued  the  sheriff,  for  that  the 
Ky.-*a  Saik.  testator  sued  out  a  sdre  facias  against  A,  whereon  the  sheriff 
149,  the  same  levied  the  whole  debt,  and  returned  he  had  levied  so  much, 
post,lF^M     ^^^7  P^^ '  ^°  motion  in  arrest  of  judgment  it  was  said,  this 
Return.         was  a  personal  tort.    The  court  resolved  there  was  a  differ- 
ence between  mesne  process  and  the  case  of  an  execution  ;  for 
by  levying  tbe  goods  a  right  was  vested  in  the  testator ;  but 
on  mesne  process  it  is  a  tort  that  dies  with  tlie  testator. 
Saik.  262,  ^  9*  If  tenant  in  dower  have  judgment  to  have  the  value 

268, 1296,  of  the  damages,  costs,  and  mesne  profits  and  waste,  and  die 
Thorold!—  before  the  damages  be  ascertained  by  writ  of  inquiry,  her 
1  Ld.  Raym.  administrator  cannot  have  a  sdre  facias  ;  for  if  the  damages 
^^'  had  been  ascertained,  they  had  vested  in  her  as  a  debit  and 

her  administrator  should  have  them.  But  she  dying  before 
final  judgment,  and  when  the  damages  were  due  to  her  only 
by  way  of  a  satisfaction  for  an  injury^  which  is  in  nature  of  a 
ire^assy  and  the  writ  of  inquiry  being  in  the  nature  of  a  per- 
sonal action  for  them,  it  died  with  her. 
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^  10.  In  this  case  an  administrator  brought  trover  on  the    Ch.  7. 
tesiator^s  possession^  and  judgment  for  the  ph.,  and  there  wa«    Art,  !• 
BO  objection  that  the  action  died  with  the  btestate.     So  tres-  V,^v^^ 
pass  (ot  burning  the  intestate's  mills*     1  Day's  Ca.  in  E.  180. 

§  11.  A  obtained  judgment  against  B  as  executor ^  A  died,  ^^^'5^ 
and  his  exectUor  brought  debt  on  this  judgment  against  B,  March^  * 
suggesting  a  devastavit  in  A's  life  time,  and  had  judgment  by  Salk.  814, 
nU  didt  in  6  B.    Now  error  being  brought,  it  was  objected  the  Jl^j^*  w  ^ 
pit.  was  not  privy  to  the  judgment,  and  should  have  first 
brought  scire  facias  ;  but  the  court  held  the  action  lay  for  A*s 
exectUor^  the  wrong  being  done  to  A,  though  not  against  an 
executor  of  a  wrong-doer  •,  and  that  the  executor  may  as 
well  maintain  this  action,  as  debt  for  an  escape  where  the 
testator  might ;   that  the  tort  was  to  the  property  of  the  tes- 
tator — and  the  next  case. 

^  12.  By  4  Ed.  3,  and  31  Ed.  3,  an  executor  or  adminis-  Cro.  £1.  877» 
irator  may  have  trespass  or  trover^  for  the  goods  of  the  de-  2°!!![°j^ 
ceased  taken  in  his  life  time ;   so  for  trespass }  so  for  trespass  i  com.  b. 
with  cattle  in  his  close  ;  so  trespass  to  bis  grass.     At  common  3ss.— i  Vent, 
law  these  actions  died  with  the  party  ;    and  so  is  the  case  still  {74^^'^^ 
of  all  actions  for  injuries  to  the  person  of  the  deceased,  as  1  Day*8  caies 
assaults  or  batteries  fcc.     And  these  actions  were  given  for  ^'^f^ 
die  recovery  of  the  value  of  the  goods.  ^*     ' 

^13.  On  a  view  of  all  the  cases  on  this  head  the  distinc-  Saville^o, 
tbn  seems  to  be  this  :    if  unascertained  damages  belong  to  l^!^'- 
one  for  an  injury^  they  die  with  him,  or  with  the  other  party  ;  cro.  Car. 
but  otherwise  if  ascertained  by  judgment,  and  a  right  has  ac-  ^^^ 
crued  to  them  as  to  property,  or  if  damages  be  due  on  any 
contract,  or  assumpsit  expressed  or  implied^  the  right  to  them 
survives. 

^14.  Case  against  a  sheriff,  for  his  deputy's  default  in  not  7  Mass.R, 
returning  an  execution,  survives  to  the  judgment    creditor's  ^^^^  ^^^  *• 
administrator. 

^  16.  Under  the  4  Ed.  3,  c.  7,  the  executor  of  the  testa-  Toner's  L.  of 
tor  may  have  an  action  for  any  injury  to  his  personal  estate,  ^j  ^St^^ 
including  his  leasehold  premises,  or  for  cutting  growing  com  187^— Latck 
on  his  freehold  lands,  and  canying  it  away  at  the  same  time,  If^T^^* 
but  not  trees,  grass,  &c.     And  at  common  law  the  executor  1  schoT& 
has  replevin  for  goods  distrained  in  the  testator's  life  time  ;  or  Lefrov'«  R. 
detinue  for  a  specific  chattel ;  or  ejectment  for  a  term  for  g^*^5!oni 
years ;   for  in  these  cases  the  thing  itself  is  the  object  of  the  d.  Adm>.  b! 
action,  and  the  property  continues  in  the  pit.     But  on  4  Ed.  13.— Cro. 
the  executor  or  administrator  in  fact  sues  for  the  property  on-  ^^'  ^^' 
ly,  and  not  for  any  injury  to  the  person  of  the  deceased,  nor 
where  he  must  declare  vi  et  armis  or  contra  paeem.   And  if  he 
have  his  debtor  in  execution,  and  the  officer  let  him  escape, 
and  after  the  creditor  dies,  his  executor  has  escape,  as  the  suit 


182 


ACTIONS. 


Ch.  7. 

Art.  I. 


Toller  460, 
426. — Com. 
D.  Adm'r.  B. 
14, 16. 


13  Mass.  R. 
464,465, 
Cravath  v. 
Plvmpton, 
Adm'r.  of 
Goodenow. 


2  Inst.  382. 


Mass.  Statute 
yf  1806,  c.  99. 
March  13, 
1806. 


1  Co.  L.  302. 
— I  Cruise 
257. 


1  Caines  R. 
Bogcrt  9. 
Hildreth.— 
Kirby's  R. 
401. —Gilbert 


really  is  for  property  only.  Dyer  32S  ;  Ld.  Raym.  973.  So 
as  to  a  false  return,  4  Mod.  404 ;  3  Bac.  Abr.  98  ;  so  error 
to  reverse  the  testator's  attainder,  Latch  167  ;  so  an  action  of 
deceit  and  audita  querela^  id.  and  Off.  Ex.  71.  If  the  de- 
ceased imprison  one,  or  divert  a  water-course,  or  slander  one, 
or  incur  a  penalty  on  a  penal  statute,  or  commit  a  nusance,  and 
die ;  the  action  therefor  dies  with  him,  and  no  action  lies  against 
his  executor  or  administrator.  3  Bl.  Com.  302.  If  A  eou" 
vert  B's  goods,  and  die,  B  cannot  have  trover  against  A's  ex- 
ecutor. But  if  A  sold  them  for  money,  B  has  assumpsit 
against  A's  executor  for  money  had  and  received,  (waiving 
the  tort.)     True  distinction  in  Cowper  376,  377. 

^16.  The  pit.  originally  commenced  this  action  on  the  case 
against  the  said  Goodenow,  late  a  deputy  sheriff  be.,  for  a 
non-feasance,  in  neglecting  to  levy  an  execution  for  the  pit.  on 
the  body  of  his  debtor.  The  intestate  pleaded  not  guilty  and 
died  before  trial.  The  next  term  his  administrator  moved  the 
action  be  dismissed,  on  the  ground  it  did  not  survive  against 
him.  The  court  supported  not  the  action,  and  the  true  distinc- 
tion seems  to  have  been  taken,  namely :  when  one  by  a  tor- 
tious act  acquires  another's  property,  an  action  lies  against  tlie 
wrong-doer's  executor  or  administrator ;  but  if  by  such  act  the 
wrong-doer  had  no  gain,  the  action  dies  with  him.  See  Hambly 
v.  Trott,  administrator,  s.  2  above,  in  which  action  it  was  decided 
that  actions  ex  delicto,  as  trover,  assault  and  battery,,  defamar 
tion,  imprisonment,  nusance,  trespass,  and  escape  against  the 
sheriff  J  die  with  the  party.  But  when  the  wrong-doer,  by  his 
tortious  act,  acquires  another's  property,  ashy  cutting  his  trees 
and  converting  them  to  his  own  use,  or  so  converting  his  goods, 
an  action  of  trespass  or  trover  will  not  lie,  but  the  law  gives 
some  action  suited  to  the  case,  to  recover  the  property  torti- 
ously  obtained,  or  the  value  of  it.  Assumpsit  is  often  this 
action. 

^17.  This  statute  has  altered  the  common  law,  as  to  actions 
against  the  executors  and  administrators  of  the  sheriff,  making 
them  liable  to  suits  for  the  mal-feasance  or  non-feasance  of 
the  sheriff  or  his  deputy ;  but  does  not  make  so  liable  the  ex- 
ecutors or  administrators  of  the  deputy  sheriff. 

§  18.  If  the  lessee  for  years  be  guilty  of  permissive  or  oth- 
er waste,  and  dies,  the  cause  of  action  dies  with  him,  and  no 
action  lies  against  his  executors  or  administrators,  but  for  waste 
while  they  are  in  possession. 

§  19.  Actions  transitory.  An  action  against  a  sheriff  for  an 
escape  is  so ;  but  the  deft,  has  the  common  privilege  of  chang- 
ing the  venue  on  the  usual  affidavit ;  so  an  action  qui  tarn  maybe 
brought  in  the  county  where  the  pit.  lives,  though  the  offence 


V.  Marcy. — 

2  Johns.  Ca.  335, 338,  Barnes  v.  Keoyon,  Glen  v.  Hodges. 
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Was  committed  io  another  county.     See  Marshall  v.  Hosmer,    Ch.  7. 
ch.  75,  a.  8,  s.  7 ;  ch.  175,  a.  6,  s.  13,  and  other  cases  there ;    ArL  1. 
Leonow  v.  Ellis,  ch.  105,  a.  1,  s.  35  ;  French  v.  Judkms,  ch.  V^v^^ 
75,  a.  8,  s.  16.     Action  for  use  and  occupation  is  transitory^ 
being  founded  on  privity  of  contract,  and  not  on  privity  of  es- 
tate ;  debt  on  judgment,  local ;    all  actions  for  injuries  to  per- 
sonal property  and  to  personal  rights  are  transitory ;  9  Johns. 
R.  67,  70,  sundry  cases  actions  local  and  transitory,  ch.  175, 
a.  6 ;  see  the  words  local  and  transitory^  and  venue,  in  the  in- 
dex.   Trespass  in  taking  a  slave  in  Vermont  from  his  master, 
tried  in  New  York,  9  Johns.  67,  pit.  a  citizen  of  New  York. 

^20.  How  if  I  fraudulently  bar  one  of  his  action,  he  has  4Day*i  C«. 
one  against  me.     A  by  mutual  covenants  became  indebted  to  wolcort!^ 
B  and  C  jointly  in  a  certain  sum  ;    B  assigned  his  interest  to  i  Dicken's 
D,  after  which  A  intending  to  defraud  C,  and  knowing  B  was  R- 216,  Garth 
wholly  insolvent,  obtained  his  release  of  the  covenant,  and  i  Ve8ey664. 
then  pleaded  it  in  bar  of  an  action  on  the  covenant  and  de- 
feated it.     Held,  this   was  injury  to  C,  for  which  he  was  en- 
titled at  law  to  recover  against  A,  though  no  judgment  on  the 
release  pleaded  in  bar. 

^21.  An  attorney* s  liability  for  negligence  &c«     If  by  it  3  Day*8  cases 
his  client's  debt  be  not  recovered  by  the  attorney,  he  may  of  p^»  Hant- 
coiu-se  be  liable,  yet  not  for  tlie  loss  of  the  evidence  of  it  of  Rl^mnaL* 
course,  and  if  sued  may  show  his  client  has  recovered  his  debt 
by  another  remedy,  or  that  he  has  another  remedy. 

^  22.  Per  quod  servitium  amisit ;  the  principles  on  which  this  9  Johns.  IL 
action  is  grounded.  So  long  as  a  father  remains  liable  to  ^^»  Martin 
maintain  his  daughter  under  age,  he  has  a  right  to  reclaim  her 
services,  and  the  relation  of  master  and  servant  will  be  pre- 
sumed from  this  right :  as  where  a  daughter  19  years  old,  with- 
her  father's  consent,  lived  with  her  uncle,  and  worked  for  him 
when  she  pleased,  and  he  agreed  to  pay  her  for  her  work,  but 
no  agreement  for  continuing  in  his  house  any  time ;  when  there 
she  was  seduced  and  got  with  child,  and  soou  after  returned  to 
her  father's,  who  maintained  her  and  paid  tlie  expense  of  her  ly-  . 
ing  in ;  she  had  no  intention  to  return  to  him  had  not  this  mis- 
fortune happened.  Held,  he  had  a  right  to  recover  in  this  ac- 
tion on  the  principles  above  stated  ;  but  as  the  loss  of  service  is 
the  sole  ground  of  this  action,  the  father,  in  every  case,  must 
show  he  is  entitled  to  the  service,  and  has  lost  it  by  the  deft's. 
wrongful  conduct.  See  cases,  ch.  5,  a.  7  ;  ch.  59,  a.  6,  s.  9  ; 
ch.  85 ;  ch.  173,  a.  5.  The  daughter  was  a  witness  to  prove 
the  facts.  In  this  case  the  father  had  made  no  contract  hiring 
out  his  daughter,  he  retained  the  legal  control  he  had  over  her 
services  ;  hence  the  relation  of  master  and  servant  remained, 
and  her  volition  or  intention  not  to  return,  could  not  affect  his 
right.     5  East  45,  49,  seeoQS  contra,  for  it  does  not  appear 
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Ch.  8.  the  fttherhad  lost  his  legal  control  over  the  services  of  his  mi- 
Art.  1*  nor  daughter,  and  the  case  seems  to  have  turned  on  her 
intention  not  to  return  ta  her  feither's  house.  10  Johns.  R. 
115,  117,  Nicholson  v.  Stryther,  a  father  cannot  have  tres- 
pass  for  seducing  his  daughter,  or  getting  her  with  child,  ftr 
quod  be,  where  she  is  above  the  age  of  21  years,  unless  she 
is  actually  in  his  service,  so  as  to  constitute  the  relation  of  mas- 
ter and  servant.  2  Phil.  Evid.  157;  Fores  v.  Wil^n, 
Peake's  N.  P.  55. 


CHAPTER  Vm. 


ACCOUNT. 


Art.  1.  llie  action  of  account  is  founded  on  contract  and 
privity  in  law^  or  by  provision  of  ^  the  parties,  and  must  be  for 
things  uncertain. 

^  1.  As  this  action  is  founded  on  contract^  on  which  as^ 
sumpsit  in  most  cases  lies,  it  is  not  often  necessary  to  bring  this 
kind  of  action.  But  as  the  court,  of  its  own  authority,  can 
appoint  auditors  to  adjust  the  accounts  between  the  parties, 
which  in  some  cases  may  be  long  and  intricate,  and  very  per- 
plexing to  a  jury,  it  may  often  be  useful,  especially  where  there 
is  no  court  of  chancery,  to  enforce  the  settlement  of  such  ac- 
counts in  this  form  of  action,  and  in  which  too  the  parties  ia 
many  cases  can  be  examined  on  oath. 
1  Selwvn  N.       ^  2.  As  this  action  of  account  is  founded  on  contract^  all  who 

^'s^cmc^a!^  ™^'^®  *^  ™"®^  ^^  joined  in  the  action. 

D.  I78i/  ^  3.  In  this  action  there  must  be  privity  between  the  par- 

'n»P'  M.  P.     ties ;  and  the  deft,  must  not  be  a  person,  who  has  any  claim  in 

c^n  mZ-    ^®  ^'"'^S  ^  ^^  accounted  for. 

Lev.  24.—  <)  4.  At  common  law  this  acdon  lay  against  one  as  guardi- 
1  s*/  ^  p  ^^  *^  socage^  haUifff  or  receiver ^  or  by  one  in  favor  q/"  trade 
1.— 1  Salk  9.  ^^^  commerce^  against  another,  wherein  both  were  named  mer' 
—Co.  L.  172.  chants.  By  a  bailiff  is  understood  a  servant  who  has  charge  of 
Abr^^.—  lands,  goods,  and  chattels,  to  make  the  best  benefit  for  the 
imp.M.P.  owner,  and  to  have  his  reasonable  charges  and  expenses  de- 
J^— ^^^-  ducted,  and  is  accountable  for  the  profits  he  reasonably  might 
l^^Plow.  ^^^^  made  :  and  by  a  receiver  b  understood  one  who  receives 
14.-1-2  Ld.      monies,  and  is  to  render  an  account  of  them ;  but  he  is  allow- 

~2  s  ikMS  ®^  ^^^  ^^'^  charges  and  expenses  as  are  agreed  upon  by  the 
'  parties  :    and  the  j^.  must  state  by  whose  hands  the  deft,  re- 
ceived the  monies,  that  he  may  know  in  season  the  nature  of 
the  charge,  and  how  to  defend  agamst  it. 
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§  5.  Equity  in  general  does  not  decree  aa  account  of  jneane    Ch.  8. 
profits  where  the  title  is  merely  legal,  or  the  pit.,  is  out  of  pos-    Art.  1. 
session,  except  the  pit.  be  a  minor,  or  kept  out  of  his  title  by  V^^V^^ 
some  trust,  mistake,  or  fraud  on  the  deft's.  part ;  see  ch.  515,  i  Atk.  6i4, 
3  Atkins  130  ;  and  in  such  cases  the  court*  direct  the  account  ^^f^"*- 
to  be  taken  from  the  accruing  of  the  title.  to?,  Si?^ 

^  6.  IndebitcUus  assumpsit  was  supported  on  these  princi-  v.  Deane. 
pies  against  executors,  for  the  mesne  profits  after  recovery  in  gP^^^^* 
ejectment,  and  account  would  also  lie.    So  where  the  pit.  has  Dache'a  * 
been  prevented  from  recovery  in  ejectment,  by  a  rule  of  a  i^s'n- 
court  of  law,  to  stay  proceedings  until  another  action  pending  ^  ^'  ^^ 
was  decided,  and  by  an  injunction  out  of  chancery  obtained  88, 00.-1 
by  the  tenant,  who  finally  failed  at  law  and  in  equity,  the  court  ^  ^^*  ^''^• 
decreed  an  account  against  his  executors  of  the  mesne  profits 
from  the  time  the  title  accrued.    Pulteney  v»  Warren. 

^  7.  When  a  widow  applies  to  chancery  for  her  dower,  it  2  Br.  Oh.  It 
gives  her  an  account  from  the  time  her  title  accrued ;  the  6^>  Donn« 
mesne  profits  are  viewed  as  her  support^  and  not  as  vindictive  1^  y^^]!^ 
damages.  80.— iBin. 

^  8.  This  action  of  account  is  the  proper  remedy  for  One  1*Il?^^'5» 
partner  against  another ;   one  cannot  have  assumpsit  against  4^DtiL4a4. 
the  other,  or  his  administrator,  for  the  proceeds  01  a  partner* 
ship  adventure,  except  a  balance  be  settled,  and  an  express 
promise  to  pay  it.      3  Cain.  293 ;  2  D.  b  E.  483 ;   note  in 
Foster  v*  Allanson,  and  ch.  55,  a.  5,  s.  15. 

^  9.  An  action  of  account  lies  in  every  case  where  one  has  Ktihfs  R. 
received  monies  to  the  use  of  another,  especially  if  received  !^*  l^ 
of  a  third  person  to  be  delivered  over,  and  though  ussumpsit  Avery.— 
may  lie  also ;   and  the  pit   has  his  election  where  there  is  a  Kirby'sR. 
promise  to  account.    Wetmore  t^.  Woodridge.     It  belongs  ex-  ^jhS^*^ 
clusively  to  the  auditors  to  decide  on  facts,  and  their  report  s  Oaj*!  Ci^ 
cannot  be  set  aside  for  a  mistake  in  point  of  fact ^  but  other-  ^i^* 
wise  for  a  mistake  of  the  law ;    they  ought  to  find  nothing  in 
arrear.     2  Day's  Ca.  116,  their  law  decisions  may  be  reex- 
amined. 

^10.  Personal  estate  is  devised  to  a  woman  during  herdDAy'0 
widowhood,  remainder  over  to  B,  she  marries,  account  lies  ^  ^> 
against  her  and  her  husband  to  recover  it  in  favor  of  B.    See  d![2S^ .*' 
ch.  38,  a.  13. 

i^  11.  The  pit.  m  this  action  alleged  that  he  and  the  deft.,  SDa^sCa. 
by  agreement,  built  a  ship  in  equal  moities,  and  agreed  to  share  Hale!^han«. 
the  avails  equally ;  that  she  made  several  voyages,  with  car-  eery  has  coo- 
goes  on  freight,  specifying  some  of  them,  and  directed  by  the  ?7^°^*''°'2!il 
plt«  and  deft.,  and  was  at  last  sold  at  Cadiz,  and  that  the  mattersof ac-. 
deft,  received  more  than  his  proportion  of  the  ship,  both  of  coants  with 
the  voyages  and  the  sale.     Held,  they  were  under  this  declar-  ^^  ^'"**  ^ 

3  Johns.  R.  470,  k  2  Caioe'i  Ch.  iti  E.  106t 
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Ch.  9.      ation  joint  owners  of  the  ship,  and  jointly  interested  in  all  her 
AH,  2.      voyages,  from  the  time  she  was  built  to  the  time  of  the  sale, 
and  that  it  was  proper  for  the  auditors  to  enquire  into  the  earn- 
ings of  the  ship,  and  the  losses  incidental  to  the  voyage,  in  or- 
der to  adjust  the  account  of  the  parties. 
idEd.t.  Art.  2.  Sundry  cases,  ^1.  This  statute  gave  this  action  of 

Statute  of      account  to  executors.    Statute  of  Marlb.  enacted,  ^*  that  when 
Marlb.  &c.      ^^^^  holden  in  socage  was  in  custody  of  the  heir's  relations, 
during  hi^  minority,  when  he  came  of  age  they  should  answer 
the  issues  by  lawful  account." 

§2.  By  31  Ed.  3,  an  account  was  given  to  administrators, 
and  by  the  4th  of  Anne  actions  of  account  may  be  brought 
against  the  executors  and  administrators  of   every  guardian, 
bailiir,  or  receiver,  and  by  one  joint  tenant,  or  tenant  in  com- 
mon, his  executors  or  administrators,  against  the  other  as  bai- 
WatsoD  on     fiff^^  receiving  more  tkan  his  just  share  or  proportion,  and 
Krtnership,    against  their  executors  or  administrators,   by   13  E.  3  to  the 
^*-  exefcutors  of  a  merchant,  by  25  E.  3  to  executors  of  execiiitors. 

Maw.aet,  ^  3.  By  this  act  it  is  enacted,  that  on  a  judgment  rendered 

Ac^of^Fe?*^  in  the  Common  Pleas,  that  the  deft,  account,  he  may  appeal 
220,  1818,  au-  fponi  it,  before  auditors  be  appointed,  and  if  he  do  not,  and  on 
thoriaea  the  his  appeal  from  the  second  or  final  judgment  on  the  audi- 
and  C.  P."to  ^^'''^  report,  he  shall  not  be  entitled  to  try  the  issue,  bailiff  or 
appoint  audi-  ndt  bailiff,  in  the  Supreme  Judicial  Court ;  but  the  first  judg- 
tors  as  the  ment  that  he  accounts  shall  stand  in  full  force,  and  he  account 
quire.—  "  accordingly ;  and  if  he  do  not  enter  and  prosecute  his  appeal. 
Laws  of  on  the  first  judgment,  it  may  be  confirmed,  on  complaint;  and 
e/'swt?  23  auditors  may  be  appointed  ;  and  if  he  refuse  to  appear  before 
24,'  26,  '  &em,  or  refuse  or  neglect  to  account,  they  may  certify  it, 
pp.  2ld,  214.  ^ii(}  thereon  tlie  court  may  cause  damages  to  be  assessed  by  a 
jury,  and  enter  judgment,  and  for  reasonable  costs,  and  award 
execution  accordingly. 
lm^M^~  ^  ^*  ®y  ^^^  English  law,  error  does  not  lie  on  the  first 
160.  judgment  to  account ;   nor  by  our  law,  and  for  an  additional 

reason,  by  that  an  appeal  lies  upon  it- 
Imp.  M.  P.  ^  5.  The  pit.  cannot  have  this  action  against  a  minor  as 
36^^Ii^c**    bailiff  or  receiver,  or  where  there  is  no  privity,  as  where  A 
Abr.  17.— i     delivers  goods  to  B  to  my  use,  or  to  be  delivered  over  to  me, 
fa  M^"  ^17*  ^^^  ^^"^  ^^  privity  between  me  and  B,  I  cannot  have  this 
^  '         action  against  him  :   nor  does  it  lie  for  me,  who  take  for  the 
goods  or  money,  security  on  the  delivery  thereof;   for  when 
one  does  this,  the  receiver  cannot  be  said  to  be  possessed  of 
the  goods  or  money,  to  render  an  account  of  the  profits,  also, 
when  a  person  takes  such  a  special  contract,  he  must  sue 
upon  it. 

^  6.  But  if  a  bailiff  receive  my  money,  and  promise  to 
^y  it,  I  may  have  t^ssumpsit  againt  him ;  but  this  security  is 
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inteaded  to  be  such  as  will  of  itself  support  an  action.     Again,    Ch.  8* 
to  support  this  action  of  account,  the  deft,  must  have  not  only    Art.  2, 
a  bare  oversight,  as  a  shepherd  of  sheep,  a  butler  of  plate,  &u). 
but  so  far  a  property  as  to  be  able  to  change  the  same  for  the 
benefit  of  the  bailor,  or  at  least,  to  make  advantage  thereof  in  i  Co.  ds.— 
order  to  render  an  account  for  the  same ;  nor  does  this  ac-  ''"P-  ^  P- 
tion  lie  against  a  disseisor^  or  a  fffrong-^oerj  or  an  apprentice. 

^  7.  Account  lies  against  a  surviving  bailiff- — as  where  the  3  WiU.  72, 
pit.  btrusted  to  the  deft,  and  his  partner,  since  deceased,  *i|»  Godfrey 
some  chests  of  coral  beads,  one  partner  died,  and  this  action 
was  brought  and  supported  s^gainst  the  survivovy  stating  the 
jmrtnership  trust  and  survivorship  in  the  declaration  as  bailiffs 
of  the  pit.  froiA to ,  fac.  ^ 

^  8.  So  this  action  lies  against  the  agents  of  prize  shares,  Amer.Prer. 
by  one  entitled  to  a  share ;   so  against  one  as  baiM  of  five  Mod^Ent  62 
hogsheads  of  tobaeco,  sent  to  a  foreign  market  to  sell  on  imp.  M.  P. 
the  pit's,  account,  and  for  his  profit ;  so  against  one  as  bailiff  ^^• 
and  receiver,  for .  the  issues  of.  lands  and  monies ;  so  against 
guardian,  for  the  profits  of  land ;  so  against  a  partner ;  so  by 
one  joint  tenant  of  a  house  against  another ;   so  it  lies  for  the 
profits  of  £10,  though  not  for  £10,  for  the  profits  are  unr 
certain. 

^  9.  But  this  action  does  not  he  for  rent  reserved  on  a  Bro.  Tit.  Ac- 
lease,  nor  against  a  lessee  of  goods  who  wastes  them ;  nor  co"Pt  36. 
against  a  bailee  of  goods,  who  wastes  them,  or  who  refiises  to 
deliver  them ;   nor  in  fact  for  any  tort^  or  certaim  debt^  but 
only  on  contract  and  for  uncertain  damages. 

4  10.  But  it  lies  against  a  parent  of  an  infant  who  receives  iBacAbr. 
the  profits  of  his  lands ;    so  against  a  stranger  as  guardian,  }  iflfi  com 
who  enters  and  receives  profits  of  the  minor's  land.    So  itD.  no.— Co. 
hes  against  one,  who  of  his  own  head  receives  the  profits  of  L.89^-Cro. 
my  land.     In  this  case  the  tort  must  be  waived.  ^'      '^ 

^11.  The  pit.  stated  that  being  about  to  go  beyond  sea,  Salk.9.— 
he  delivered  a  box  and  goods  to  the  deft.,  who  promised  to  wlikini  — 
dispose  of  them  for  him,  and  to  render  him  an  account  of  j  Bac.  Abr. 
them  on  the  deft's.  return.      He   pleaded  in  abatement  he  J^Ji,^"^ 
was  the  pit's,  bailiff,  and  merchandised  the  said  goods,  and  149!'°'' 
that  he  ought  to  bring  accauntf  and  not  case ;  but  judgment 
was  given  for  the  pit.,  for  the  action  being  grounded  on  an 
express  promise,  assumpsit  lies,  as  weD  as  accowUj  and  the 
pit.  has  his  election,  and  whenever  one  acts  as  bailiff,    he 
promises  to  render  an  account. 

^12.  At  common  law,  if  one  joint  tenant  sold  the  wood  Dr.  and  Stud, 
and  kept  the  money,  the  other  had  no  remedy  :   so  as  to  the  ^^f7|}'^' 
profits  of  the  land,  before  the  4th  and  5th  of  Ann^ 

^  13.  In  this  case  the  declaration  stated,  that  the  deft,  was  ^}^^t^\ 
bailiff  of  the  pit.  of  one  twelfth  part  of  certain  l^nds,  Sw*  from  r  Home** 
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Ch.  8.  April  1,  1720,1^  October  1,  1734,  and  received  the  annual 
fSrt.  2.  profits  thereof  for  all  that  time,  to  render  his  reasonable  ac- 
^^ry^^  count  thereof  to  the  pit.  on  demand ;  plea  **  he  never  was  bai- 
liff or  receiver  of  the  pit.  for  the  premises  mentioned  in  the 
declaration,  to  render  an  account  thereof  to  the  pit.  in  manner 
and  form,  as  the  pit.  above  declared,"  Sz«.  and  issue  joined. 
On  the  trial  it  was  proved  die  pit.  and  deft,  were  tenants  in 
e<mimon  of  the  premises,  the  pit.  one  twelfth  and  the  deft, 
eleven  twelfths;  that  the  deft,  lived  on  the  premises  and 
took  the  profits  thereof,  about  £8  a  year,  and  reftised  to  ac- 
count to  the  pit. ;  but  the  pit.  did  not  prove  she  ever  appointed 
the  deft,  her  bailiff  of  her  one  twelfth  part.  The  court  held, 
•  "  that  an  action  of  account  would  not  lie  by  one  tenant  in  com- 
mon  against  another  as  his  bailiff  at  common  law,  unless  he 
were  so  appointed  particularly ;"  *^  but  it  must  be  maintained, 
if  at  all,  on  the  statute  of  the  4th  and  5th  of  Ann,  ch.  16," 
for  receiving  more  than  hii  just  share  and  proportion  ;  **'  that 
it  is  an  action  of  a  very  different  nature  from  an  action  of 
account  against  a  bailiff  at  common  law." 

Co.  L.  172.  1st.  ^'Blecause  a  bailiff  at  common  law  is  answerable  not 
only  for  his  actual  receipts^  but  for  what  he  mkht  have  made 
of  the  land,  without  his  wilful  default ;"  "  But  by  the  plain 
words  of  the  statute,  a  tenant  in  common  when  sued  as  baUiff, 
is  answ^able  only  for  so  much,  as  he  has  aetuMy  received 
more  than  his  just  share  or  proportion  " 

2d.  ^'  Because  the  auditors  in  an  action  at  common  law, 
could  not  administer  an  oath,  unless  in  one  or  two  particular 
cases ;  but  by  the  statute,  the  auditors  may  examine  the  par" 
^es  on  oath.**  "  Now  as  the  judgment  must  be  general  quod 
computet,  how  can  the  auditors  tell  in  what  manner  he  is  to 
account,  or  whether  they  are  to  examine  on  oath  or  not, 
unless  it  appear  on  the  Fecord,  in  what  capacity  he  is  sued, 
and  what  sort  of  an  acUon  this  is."  The  declaration  since 
the  act  has  always  stated,  that  the  pit.  and  deft,  are  tenants  in 
common^  and  that  the  deft,  has  received  more  than  his  share ; 
as  a  general  statute  it  is  not  necessary  to  plead  it,  or  to  refer 
to  it,  but  the  pit.  should  have  set  forth  so  much,  as  to  bring  his 
case  within  the  statute. 

?  ^^.^*  ^*  *°      §  14.  "  If  one  enter  into  my  land  and  take  the  profits,  I 

r  Plombe4"'  may,  if  I  chuse,  charge  him  in  account,  as  my  bailiff,  though 
there  never  was  any  privity  between  us  till  the  action  brought." 
A  draws  an  order  on  C,  to  pay  B  money  to  A's  use,  B  owes 
C,  and  on  the  note  C  discharges  him  thereof;   A  may  have 

u  Mod  1100  ^*  action  against  B,  for  by  this  operation  B  has  received  A's 

'  money.     Auditors  are  not  as  referees.     Hence  their  report, 

when  appointed  by  consent  of  parties  in  a  suit  in  equity,  is  not 

in  the  nature  of  an  award  of  arbitrators,  but  may  be  set  aside 
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by  the  court,  though  neither  fraud,  comiption,  nor  gross  mis^    Ch.  8. 
conduct  in  the  auditors  be  proved,  6  Cranch  8,  29.  Art.  3. 

^16.  Partners.  Account  lies  by  one  partner  against  another,   V^^^y^Vi^ 
bodi  being  sQrled  merchants.  The  deft,  was  charged  as  receiver  i  Dallas,  339, 
of  monies  to  the  joint  benefit  of  the  company  from  thrte  per-  840,  James  t?. 
sons.     The  proof  was  a  receipt  from  one  of  them,  and  this    '^^"' 
was  held  to  be  good  evidence  to  prove  the  charge.    When 
there  is  no  chancery,  the  court  said  the  law  courts  must  be 
liberal ;  and  a  partner  charged  as  a  receiver  is  entitled  to  a 
reasonable  allowance.     This  is  not  the  law  as  to  a  common 
receiver.     There  is  a  special  trust  reposed  in  such  a  partner 
receiver,  to  negotiate  and  do  busmess  for  the  common  con- 
cern, for  which  a  reasonable  allowance  is  understood. 

§  16.  Whenever  a  receivery  as  a  church  warden,  8ic.  is  put  i??*^*^-^» 
to.  trouble  and  expense  necessarily,  he  is  to  be  viewed  as  a  gie.— n^Mod. 
bailiff,  and  allowed  for  his  trouble  and  his  reasonable  expenses,  187. 
this  is  fairly  implied  in  the  nature  of  the  transactions. 

§  17.  When  the  verdict  finds  the  deft.,  the  pit's,  bluliff  or  12  Mod.  420, 
receiver  generally ^  he  must  account  for  the  whole  declara-  ^^y  * 
tion ;  but  if  specially,  as  to  such  and  such  things  only,  he  is 
to  account  only  for  those  things. 

^18.  In  an  action  of  account  against  a  bailiff,  the  pit.  need  ^- 1*^^72- 
not  shew  by  whose  hands  he  received  the  monies  ;  as  in  an 
account  against  a  receiver  he  must,  ^*  except  he  be  a  merchant, 
and  bring  an  account  against  another  trading  with  him  with  a 
joint  stock  to  their  common  benefit ;  in  winch  case,  naming 
himself  a  merchantt  he  may  have  an  action  of  account  again^' 
the  other,  naming  him  a  merchant^  and  charge  him  as  receiver 
of  the  money  of  him  the  pit.,  from  whatever  cause  or  contracts 
coming  to  their  common  use,  and  the  other  shall  account  for 
what  he  might  have  received,  and  be  allowed  his  expenses. 

^19.  If  before  the  auditors  the  deft,  plead  any  matter  in  Wataonon 
discharge,  and  the  ph.  denies  this,  so  that  they  are  at  issue,  ^<^«^iPi 
the  auditors  must  certify  this  matter  to  the  court,  which  will 
award  a  scire  facias  to  try  it.    If  the  pit.  be  nonsuited  aftor 
the  first  judgment,  he  may  have  a  scire  facias  on  it. 

§  20.  If  A,  tenant  in  common,  occupy  all  the  land,  and  the  12  Man.  R. 
other  do  not  claim  to  be  admitted,  and  A  do  not  hinder,  he  is  ^^*  Sargent 
not  liable  to  this  action  of  account.     This  was  not  on  the  4th 
of  Anne  16. 

Art.  3.  Cases  in  Massachusetts.     Sundry  declarations  in 
this  action  in  print. 

^  1.  In  this  case  in  June,  1798,  L.  M.  died  without  ever  ^B^*^^  3- J-. 
having  had  issue,  and  of  course  her  husband  was  not  tenant  by  i^^sm^th' 
the  courtesy;   and  her  estate,  being  a  certain  messuage  suIh  &al.  v. 
ject  to  sundry  privileges,  devised  to  the  deft.,  descended  to  Moody*, 
the  deft.,  her  sistor  of  the  whole  blood,  to  J.  S.  one  of  the  pits.. 
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Ch.  8.      her  brother  of  the  half  blood,  and  to  A.  B.  another  sister  of 

Art.  3.      the  half  blood  ;  she  had  been  married  to  the  other  pit.  J.  B. 

\,^y^^j  but  died  in  1802,  leaving  him  alive,  as  tenant  by  the  courtesy , 

and  also,  children ;  the  deft,  had  been  in  possession,  as  the  pits. 

supposed,  of  the  whole  without  any  agreement. 

§  2.  The  pits.  J.  S.  and  J.  B.  brought  an  action  of  ac- 
count, and  aUeged  that  said  S.,  and  B.  and  his  wife  in  her 
right,  and  the  deft.,  from  June  20,  1798,  to  May  14,  1802, 
when  Mrs.  B.  died,  held  together  and  undivided,  as  tenants  in 

common,  a  parcel  of  land* in ,  bounded ,  with  a  house 

and  other  buildings  thereon,  with  the  appurtenances,  except  the 
uae  of  a  chamber,  and  so  excepting  several  small  parts  and 
privileges  held  by  the  deft,  in  severalty  ;  and  that  she  during 
all  that  time,  had  the  care  and  management  of  the  whole  of 
the  tenements  aforesaid  so  held  by  them,  to  receive  and  take 
the  rents f  issues^  and  profits  thereof^  and  as  the  bailiff  of  the 
said  S.  and  B.  of  what  sJie  received  more  than  her  just  share 
and  proportion  thereof  to  render  a  reasonable  account  thereof 
to  them  on  demand ;  and  alleged  further,  she  had  received 
more  than  her  just  proportion  &c.  and  had  rendered  no  ac« 
count  be. 

Second  count  the  same,  except  therein  B's  wife  was  not 
mentioned. 

Third  count  was  for  time  after  Mrs.  B.  died,  to  wit,  from 
May  15,  1802,  to  June  12,  1804,  otherwise  in  the  same  form 
as  die  2d  count.    Plea,  never  bailiff. 

This  case  is  material  as  it  respects  the  statute  of  the  4th 
and  5th  of  Anne,  because  it  will  be  observed  this  action  is 
grounded  expressly  upon  it,  and  there  was  no  doubt  in  the 
court  or  counsel,  but  that  it  had  been  adopted  here. 

The  pits,  failed  in  this  action,  because  the  evidence  proved 
that  J.  M.  occupied  the  premises,  and  not  the  deft. ;  but  that 
she  was  only  a  member  of  his  faniily. 

It  will  be  observed,  that  in  the  first  count  two  tenants  in 
common,  one  in  his  own  right  and  one  in  his  wife's  right,  joined 
in  this  action  for  the  time  she  lived ;   that  in  the  2d  count 
the  husband  sued,  as  to  the  same  time,  and  did  not  notice  his 
wife ;  and  in  the  3d  count  a  tenant  in  common,  in  fee^  and  a 
tenant  by  the  courtesy  in  common  joined ;  and  that  the  pro- 
portions claimed  by  the  pits,  were  not  stated.     And  the  court 
inclined  to  thmk  the  declaratbn  was  good  in  these  respects. 
It  was  objected  that  the  heirs  of  L.  M.  were  partners^  not 
tenants  in  common^  but  this  point  was  not  decided. 
Imp.  M.  P.         In  the  first  count  B  joined  his  wife  in  making  bis  claim,  in 
67()Z^Dougi.  ^®  second  not,  and  by  the  authorities  it  appears  either  is  right. 
330.— 1  Wiis.  For  a  tort  to  her  land,  he  and  she  must  join;   for  here  the 
^.—2  Esp.  Qguse  of  action  will  survive  to  her,  as  for  Ji  treapassy  a  nuaaneef 
stopping  her  lights  or  way. 
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But  the  profits  of  ber  land  are  bis  during  the  marriage,  Ch.  8. 
and  he  may  avow  alone,  though  he  must  state  his  case  truly,  Art.  4* 
"  that  the  rent  was  due  to  him  and  his  wife,''  Cro.  Jam.  442.   V^^v^^/ 

^  3.  September,  1810,  said  S.  brought  an  action  of  account  2  Esp.  49, 
against  said  J.  M.,  for  the  time  he  was  tenant  in  common  by  Wisev.Bil- 
deed  of  said  Moody's  third  part,  by  her  heirship,  not  of  her  ^^]^  g  j 
privileges,  to  wit,  from  October  3,  1798,  to  August  1,  1801.  Court,  April, 
In  his  first  count  he  stated,  the  pit.,  deft.,  and  divers  persons  *8i2,SmiUir. 

,  III.  ^    '  V  ^       t      Marsh. 

unknown^  held  as  tenants  %n  common^  the  same  messuage  ;  also 
on  said  statute,  and  did  not  except  in  this  count  said  privi- 
leges. Second  count  stated  the  pit.  and  deft.,  for  the  same 
time,  held  as  tenants  in  common  two  undivided  third  parts  of 
said  premises ;  this  also  was  on  the  statute.  These  counts 
were  in  fact  waived,  and  the  pit.  filed  a  third  on  the  statute, 
claiming  an  undivided  third  part,  subject  to  said  privileges  as 
above.  Pleas,  never  bailiff,  and  never  bailiff  within  six  years. 
Verdict  and  judgment  for  the  pit.  on  the  third  count. 

It  was  said,  though  not  much  urged,  that  if  there  be  three 
or  more  tenants  in  common,  and  one  occupies  all,  another 
alone  cannot  have  account ;  for  the  law  does  not  raise  a  pro» 
mise  in  the  occupier  to  account  to  such  tenants  in  common ; 
so  as  to  give  twenty  actions,  if  there  be  twenty  tenants  in  com- 
mon.    But  the  action  wa^  supported. 

If  three  tenants  in  common,  A,  B,  and  C,  A  alone  may  have  1  Com.  D. 
an  action  of  account  against  B,  as  bailiff  to  the  common  benefit  b|^i]^^206'. 
of  A,  B,  and  C,  for  it  may  be  that  A  aione  intrusted  his  part  only 
to  B  ;  but  13  ETd.  2  is  contra. 

§  3.  The  pit.,  deft.,  and  one  Palam  owned  38  tons  of  wine,  2  Co.  4 10.-^ 
the  deft,  alone  held  it.  The  pk.  sued  for  his  third  part.     This  ^^^^^^^  "^ 
was  objected  in  arrest  of  judgment ;   but  the  court  held  the 
action  could  be  supported,  for  ralam  might  refuse  to  sue,  and 
the  pit.  might  solely  commit  his  third  part  to  the  deft.,  and 
the  objection  wss  not  taken  in  abatement. 

Ajkt.  4.  PUas  in  account  and  evidence.     §  1.  The  general  41  E.3. 3.9. 
issue  in  this  action  is  never  bailiff  or  receiver y  and  whatever  ^  ^-  ^-  *^' 
matter  goes  to  shew  the  deft,  never  was  accountable,  ought  to 
be  sd  pleaded  ;  for  if  true^  the  action  never  ought  to  be  sent 
to  auditors.     Nonage  is  a  good  plea  in  bar.  49  Ed.  3.  10. 

^  2.  It  is  a  good  plea  in  bar  of  the  action  that  the  deft,  was  l^oll-  ^^r. 
the  pit's,  servant  to  drive  his  plough  or  keep  his  cattle,  for  {^gj®  ^^^^ 
then  he  never  was  accountable.     So  it  is  a  good  plea  in  bar,  20, 21. 
that  the  pit.  has  released  to  the  deft,  all  actions.     So  an  award  Cro.Car.  lie 
on  all  matters  between  the  parties ;  so  that  the  pit.  accepted 
the  deft's.  bond  for  the  same  sum :  this  destroys  the  duty.        Dyer,  22, 

%  3.  But  it  is  no  plea  in  bar  to  the  action,  that  the  deft,  has  ^^^^, 
made  payment  of  the  money  which  he  has  received  to  ac-  — 4Leon6i. 
count  with,  or  that  he  has  made  satisfacticm  for  the  same ;  for  — stUe  868, 

•  410. 


\ 
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Ch.  9.      these  pleas,  being  matters  that  shew  he  was  once  accountable, 
Art.  1.      are  only  to  be  made  use  of  before  auditors. 

^  4.  Nothing  that  may  be  pleaded  in  bar  to  the  action  can 
be  pleaded  before  auditors,  for  every  matter  ought  to  bo 
pleaded  in  proper  time. 
1  Mwyn  N.  §  6.  If  die  deft,  plead  he  was  never  receiver,  he  cannot 
give  in  evidence  a  bailment  to  deliver  to  another  person,  and 
that  he  has  delivered  accordingly.  This  evidence  does  not 
support  the  plea.    Judgments  so  above. 


CHAPTER  IX. 

ACTION  OF  ASSUMPSIT. 

Art.  1 .  On  promises  not  under  sealj  expressed  or  implied  ; 
the  three  settled  grounds  thereof.  See  Ch.  187,  a.  18,  s.  72  to 
78  ;   Ch.  148,  a.  7,  s.  2. 

^  1.  The  plaintiff  may  have  an  action  of  assumpsit  on  any 
promise  not  sealed,  expressly  made  by  the  defts.,  or  implied  in 
law. 

^  2.  The  courts  of  law  in  the  United  States,  as  well  as  in 
England,  now  admit  three  settled  grounds  of  actions,  by  means 
of  which,  equity  as  well  as  justice  is  done  in  most  cases.  On 
the  first,  the  ph.  is  allowed  to  state  his  case  in  his  declaration, 
as  it  really  exists,  and  to  say  an  action  has  accrued  to  him  to 
recover  so  and  so  of  the  deft. ;  and  the  law  adjudges  to  the 
pit.  what  in  justice  and  equity  he  ought  to  have.  On  the 
second  ground  the  pit.  may  state  he  has  paid  and  expended 
so  much  money  to  the  defies,  use,  and  at  his  request,  whenever 
that  is  the  legal  and  equitable  operation  of  the  payment  or 
expenditure.  And  the  law  presumes  the  deft*  impliedly 
promises,  or  assumes  to  reimburse  the  pit.  whatever  and 
whenever,  in  equity  and  good  conscience,  he  ought  to  do  it, 
having  a  regard  to  a  good  consideration  before  described. 
On  the  third  ground  the  pit.  may  state  the  deft,  has  received 
so  much  money  to  the  pit's,  use,  whenever  that  is  the  legal 
and  equitable  operation  of  the  reeeipt  of  it ;  and  the  law  again 
will  presume  the  deft,  impliedly  assumes  to  pay  it  to  the  pit., 
whenever  in  equity  and  good  conscience  he  ought  to  do  it,  hav- 
ing regard  to  the  consideration. 

^  2.  These  grounds,  together  with  a  proper  treatment  of 
fraud,  have  rendered  courts  of  equity  of  much  less  use  than 
formerly,  except  in  the  modes  of  proof,  in  applying  to  the 
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Oftthd  and  consciences  of  the  parties ;  and  in  the  -modes  of  .Cfi.  9* 
relief,  in  ordering  agreements  and  contracts  to  b^,  in  some    Jlrt.  1« 
cases,  >peei/iea£y  executed.     The  difference  between  equity,  ^,^v^^ 
as  a  matter  of  right,  and  law,  is  inconsiderable.  Equity  is  the  3  Bl.  Com. 
soul  of  all  law,  and  all  good  law  is  made  in  reference  to  equity^  ^'  I^^TL 
'*  Equity  must  follow  and  not  lead  the  law :"  it  must  yield  to  scooi.  D. 
the  law.  However  desirable,  however  politically  and  even  4S0  to  488.-> 
morally  right  it  may  be,  to  divide  the  estate  of  the  intestate  ^-^  56  M^ 
parent  among  his  children,  yet  if  the  law  gives  it  to  one  alone,  eo'  61',  si 
equity  can  afford  no  relief.     ^^  A  court  of  equity  determines 
according  to  the  spirit  of  the  rule,  so  does  a  court  of  law ;" 
^*  both,   according  to  the  true  meaning  of  the  legislature." 
Equity  at  most,  is  to  temper  and  mitigate  the  rigour  of  the  law ; 
that  is,  to  make  the  general  rules  of  law  enacted  by  men,  to 
conform  in  certain  special  cases  to  the  law  of  reason,  an  ex- 
ception impliedly  understood  in  each  general  rule  of  positive 
law.     It  follows  the  intent  rather  than  the  words  of  the  law. 
It  corrects  the   injustice  of  positive   law,  and  supplies  its 
defects  where  the  collateral  consequences  of  it  were  not  in- 
tended. 

.  ^  3.  Frauds,  accidents,  and  trusts,  (except  a  few  trusts) 
are  cognisable  in  a  court  of  law,  as  well  as  in  equity.  A  court 
of  equity  is  governed  by  established  rules  and  precedents. 
*^  In  fact,  the  courts  of  law  and  courts  of  equity  ought  to  have 
exactly  the  same  rules  of  property,  of  evidence,  and  of  inter-> 
pretation."  The  power  of  the  law  courts  of  late  have  been 
much  extended  to  most  matters  in  equity.  Lord  Mansfield 
said,  ^*  in  construing  agreements,  I  know  no  difference  between  Dou^.  277. 
a  court  of  law  and  a  court  of  equity.  Each  can  only  explain 
the  true  meaning  of  the  parties,  neither  can  make  an  agree- 
ment for  them."  ^^  ^  "^.». 

^  4.  A  court  of  law  allows  any  thing  to  be  averred,  even 
against  a  deed,  by  way  of  fraud ;  as  that  the  consideration 
expressed  in  the  deed,  and  Uierein  said  to  be  paid,  in  fact  was 
not  paid.     So  the  law  considers  a  gift  or  conveyance  of  land, 
made  with  an  intent  m  the  parties  to  it,  to  defraud  a  pur-  %^I^q^^ 
chaser  on  good  consideration,  as  void,  as  against  him ;  and  so  77,  Faiai«r'f 
as  to  creditors  :  so  a  fine  levied  by  fraud  is  void  in  law.   The  |"f  • 
marks  of  fraud  are  the  same  in  law  as  in  equity ;  equity  can-    ^   * 
not  afifect  any  matter  the  necessary,  direct,  and  plain  conse- 
quence of  a  principle  of  law.  SdS^iT' 

(^  5.  The  law  considers  a  deed  as  fraudulent,  if  made  with  Kennett.^ 
an  intent,  in  both  parties  to  it,  to  defraud  creditors,  though  there  t^'^^^ 
be  a  valuable  consideration,  and  possession  be  changed  ;  lies  k,  03 .. 
for.  monies  paid  on  a  compromise,  and  no  consideration.  1  Borr.dae^ 

%  6.  Fraud  and  covin,  in  judgment  of  law,  may  avoid  every  ^  ^^^'^ 
kind  of  act.  So  the  law  deems  the  frayd  of  the  agents  the  fraud  con.  417, 

VOL.  I.  23  418. 
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Cn.  9.      of  the  principal :  also  the  law  deems  it  a  fraud  if  A  buy  land, 
Aft.  1.      having  notice  that  B  has  a  deed  of  it,  not  recorded. 
^^Y^^'      ^  '^^  ^^  actions  of  assumpsit  are  numerous  ;  they  rest  on 
one  general  principle,  which  applies  to  a  multitude  of  cases. 

^  8.  Oftentimes  the  reason  and  nature  of  an  action  is  best 
expressed,  by  taking  a  few  of  the  operative  words  in  the  de- 
claration.    In  these  tlie  essence  of  the  action  is  usually  seen. 
Fennerl^^'  It  IS  briefly  done,  and  the  repetition  of  forms  is  avoided.  The 
Maarei.         obligor  on  a  respondentia  bond,  engaged  by  endorsment  on  it 
to  pay  it  to  any  assignee.   Any  assignee  may  have  this  action. 
^  9.  A  very  usual  kind  of  declaration  in  assumpsit  in  Massa- 
chusetts has  existed  lime  out  of  mind  ;  and  the  cases  in  which 
this  form  of  declaring  has  been  used,  have  been  extremely  nu- 
merous, but  rarely  ever  called  in  question.    It  is  short,  simple, 
and  plain ;  and  exactly  suited  to  a  great  variety  of  cases,  by  means 
of  an  account  annexed  to  the  writ  and  declaration,  in  the  form  of 
a  common  ledger-book  account  in  words  and  figures.     In  this 
form  the  deft,  is  sued  to  answer  to  the  pit.  in  a  plea  of  the 
case,  [more  formally,  in  a  plea  of  trespass  on  the  case,]  "  for 

that  the  said  D  (deft.)  at on being  indebted  to  the 

pit.  in  the  sum  of  ■  according  to  the  annexed  account^ 

then  and  there  in  consideration  thereof,  promised  the  pit.  to 
my  him  that  sum  on  demand ;  yet,  though  requested,  the  said 
has  never  paid  them,  but  neglects  and  refuses  so  to  do.'* 
This  account  annexed  may  contain  matters,  usually  charged  on 
book,  however  many — and  counts  may  be  added  in  quantum 
meruit  and  quantum  valebant,  with  like  reference  to  the  same 
18  Mass  R.     ^^ii^^^d  accounts ;  and  if  the  said  request  and  refusal  be  ex- 
2284,  Rider  r.  pressed  in  the  first  count,  and  omitted  in  the  after  ones,  the 
RobbioB,  in     declaration  will  be  good,  because  such  averment  in  the  first 
*'^'^'  count  may  be  applied  to  them.     In  such  an  action,  in  sub- 

stance, ii^  this  case  there  was  such  a  declaration,  and  on  error 
brought,  the  first  error  assigned  was,  that  by  the  first  count 
there  was  no  sufficient  cause  of  action  set  forth  ;  and  that  in 
the  second,  the  pit.  had  alleged  no  breach  of  the  promise 
therein  declared  on.  Judgment  affirmed.  First  error  was 
assigned,  on  the  ground  the  account  or  schedule  annexed 
constituted  no  part  of  the  declaration.  As  to  the  second,  Lawes' 
Pleading  in  Assumpsit,  258,  was  relied  on.  For  the  deft,  in 
error  were  cited  Chitty  on  Pleading  324,  327, 313. — Ld.  Ray. 
284.-6  East  270.— 1  Wils.  33,— 1  Saund.  228.  As  to  the 
first,  the  court  decided  the  declaration  was  good  on  immemo- 
rial practice.  As  to  the  second,  the  court  said,  the  authorities 
shew  clearly,  that  one  averment  of  request  and  refusal  to  pay 
is  sufikient  for  any  number  of  counts  in  assumpsit ;  bringing 
the  action  too,  is  a  request  in  law,  1  Wils.  33.  See  Stennett 
«.  Hogg,  Ch.  184,  a.  5.3.  5.     However,  there  are  some  die* 


f." 
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turns  io  the  books,  on  the  ground  each  count  must  be  complete  Ca.  9. 
io  itself;  and  no  doubt  this  rule  holds,  when  each  count  con-  Art.  1. 
tains  substantive  independent  matter  in  fact.  V^V^bil 

^10.  Another  important  rule  in  suing  on  contracts  &;c.    A  Noy'0  Max. 
man  is  bound  to  sue,  or  take  his  remedy,  on  his  highest  secu-  ^  ^^ao^^* 
ritj ;  and  things  of  a  higher ^  determiDe  things  of  a  hw^  p^'  5^ 
nature,  as  a  matter  in  writing  determines  an  agreement  ia 
words ;  this  further  proves  where  the  pit.  has  a  written  contract  '* 

he  must  sue  upon  it.    On  the  above  ground,  if  one  have  liber-  .* 

ties  by  prescription,  and  afterwards  takes  a  grant  by  patent^  ^^    ,^  |^^ 
this  determines  the  prescription }  for  matter  in  writing  deter-  16,  cites 
mines  matter  in  pais.    If  one  has  an  assumpsit  and  ft  deed^  he  ^^^^^  ^i^ 
must  sue  on  his  deed.  See  Ch.  31,  s.  10.     So  maju^  eontitiet  .^^l.U5. 
minus;  the  higher  contract,  in  subsunce,  absorbs  the  lower,  -^Co. 41. 
the  greater  the  less.  But  if  a  man  offer  to  do  more  than  his  coo-?  fjoy's  Max! 
tract  requires,  his  act  b  good  for  what  it  requires.     As  if  he  16,  cites  6 
tender  more  than  he  owes,  his  tender  is  valid  for  what  he  ^*^'  ^^' 
owes. 

^11.  In  bringing  actions  there  is  another  rule,  somewhat  of  Ck>-  ^^^'  1^-^ 
the  same  kind.   If  a  matter  be  within  two  jurisdictions,  the  pit.  ^      o.    .* 
must  sue  in  fhe  highest,  as  if  within  a  franehise  and  the  com^ 
mon  law^  the  latter  has  cognisance. 

^  12.  A  receives  monies  of  B  to  account,  he  cannot  have  3  Day's  Ca. 
inddfitatus  assumpsit,  unless  A  expressly  promised  to  pay  a  ^iP?,!!!^ 
particular  sum.  .       ps.     . 

^43.  Where  the  deft,  may  retain  monies  aquo  et  bonOf  as  4  D^y'g  ca. 
were  awarded  to  A,  under  the  British  treaty  of  1794,  for  his  42,  Alsop  v. 
vessel  and  cargo  condemned,  as  prize,  aisoybr  expenses  of  B,  ^^S^^^^^^* 
A's  agent,  in  endeavouring  to  prevent  a  condemnation.  A,  for 
a  valuable  consideration  assigned  all  his  right  in  the  award  to 
C.     Held,  B  could  not  recover  the  sum  allowed  for  his  ex- 
penses, from  C,  who  was  a  bona  fide  purchaser  of  the  whole. 

^  14.  So  this  action  lies,  though  the  deft,  gives  a  written  \^t^  ^.^' 
promise  to  amount  on  demand ;  as  where   B   had  a  note  y^^^  v^Pot- 
agamst  C,  and  A  received  it  of  B  to  collect  or  return  it,  and  tibone. 
gave  B  such  a  promise,  and  received  the  money  due  on  it.  It 
seems  by  the  decision  in  this  case,  that  B  could  waive  his  spe* 
dal  promise,  and  sue  and  recover  ibr  money  had  and  received 
generally. 

^  15.  Whenever  A  is  liable  to  pay  monies  for  B's  bene^,  ^J^^'^  ^' 
and  pays  them,  A  has  this  action. 

^16.  One  may  receive  of  me  a  bill  &c.,  as  a  matter  of  ^  Johns. 
courtesy  to  use  for  my  benefit,  yet  be  liable  to  my  actioii  if  he  JStow  ». 
promise  to  return  it  on  demand,  or  pay  the  amonnt,  and  do  Lucet. 
not. 

^  17.  A  mere  agent,  or  attorney,  who  has  no  beneficial  lO'ohn^K- 
interest  in  a  contract,  cannot  sue  upon  it  in  hit  own  name. 
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Ch.  9.  Akt.  3.  For  money  hoi  and  receitedj  when  due  in  equity 

Jhi.  5.     and  good  consdenee.    This  action,  for  money  had  and  receiv- 

V^FvxJ  ^^9  ^103  wherever  the  deft,  is  bound  in  equity,  and  by  the  ties 

2  Burr.  1012.  of  natural  justicei  to  refund  the  money  ;  but  not  when  the  pit. 

-*  1  Espl2»^-  was  bound  in  honour  and  honesty  to  pay  it,  though  not  in  law, 

-*^mp.  M.  P.  ^g  jf  ^  j^jj^  jj^  barred  by  the  statute  of  limitations^  or  contract- 

And  privHy  64- by  an  infant,  or  fairly  won  at  play,  or  the'  legcd  debt  and 
**d7*ft  ^**  interest  on  a  usurious  contract  be  paid,  the  same  shall  not  be 
teems  not  to  recovered  back.     So  a  breach  of  trust  may  be  the  ground  of 

be  necessary,  assumpsit. 

STlS^alltc!  •*^'''*  ^'  ^^^^  P^^  %  mistake.  §  1 .  As  if  an  underwriter 
— kee  Ch.  9,  Supposes  a  vessel  is  lost,  and  pays  the  loss,  when  in  fact,  she 
*d\e^  is  ,not  lost,  he  may  recover  back  the  monies  paid.  So  if  by 
Sipith  «.  '  mutake  in  settling  an  account,  one  pays  too  large  a  balance, 
Jameson.  he  may  in  this  action  recover  back  the  excess  paid. 
^®^J""*"  ^  2.  So  money  paid  by  mistake  of  the  law  or  fact  may  be 

—2  Burr.  recovered  back  in  this  form  of  action.  There  is  some  doubt, 
1010,  Moses  however,  as  to  a  mistake  of  the  laWy  though  the  better  opinion 
hvUee  J^rby  *^'  ^*^  money  paid  by  mistake  of  the  law  may  be  recovered 
127.— Imp.     back,  as  will  appear  m  several  of  the  cases  following,  and  ch. 

624,  *^  §  3.  In  the  law  of  France  an  error  in  calculation  in  a  set- 
Farmer  v.  tlement  must  be  corrected ;  but  otherwise,  as  to  an  error  in 
Doiid*4«7^  iaw,  though  much  is  said  as  to  equity  and  conscience,  it  is  clear, 
8  Maule  &  3.  ^'  conscience  must  always  be  grounded  on  the  law,"  and  sa 
2,44.--  equity.     Hence  no  room  for  eid^er  where  the  law  is  clear  and 

B.  33,  &  Dr.    «-fc-*«:-, 

&5tiJd.e2     certam. 

&c.  Art.  4.  Monies  obtained  by  deceit,     ^  1.  As  where  the 

Salk.  28,  ij^f^^  jja^i  n  p^fg  living,  married  another  woman,  and  received 
Va])is,&BaU.  ^^^  rents,  she  may  have  this  action ;  for  she  is  deceived,  and 
W.  p.  133 —  her  pretended  husband  shall  not  avail  himself  of  his  own  fraud. 
1^^146^^  So  if  the  deft,  receives  the  premium  on  a  fraudulent  repre- 
Imp.  M.  P.  sentation  of  a  sea  risk.  So  in  any  other  case,  where  a  man 
It  il  ^'^^'^^  monies  by^at«i  or  deceit,  or  by  any  imposition,  monies 
143^447. 81tf.  P^^  knowing  facts,  but  mistaking  the  law,  not  demandable, 
t£sp.3,        cannot  be  recovered  back. 

Sbovev.  Art.  5.   When  the  consideration  faUs,     ^  1.  As  title,  8£c. 

I^T^r'732  ^s  ^'^^^  pi^*  P&y  monies  on  an  annuity,  the  title  to  which  fails 
736^  Shove' r.  by  an  innocent  mistake  in  registering  the  memorials,  he  may 
Webb.— 6  recover  it  by  this  action  ;  but  not  if  he  be  guilty  of  smy  frauds 
Bolmef  v!  ^^  ^^  should  seem  culpable  negligence,  quod  maUficio  non  ort- 
Hall.^  tur  aeiio.  But  in  the  case  of  the  annuity,  it  was  held  that 
irrl^T  R  ^^**8^  ^®  surety  joined  in  the  receipt  for  the  money,  he  was 
960,  Stratton  ^^^  liable  to  this  action,  when  in  fact  he  received  no  part  of 
9.Rastob.—  it ;  for  this  being  an  equitable  action,  it  is  unjust  and  contra- 
46m.  Il  p.  yy  to  the  principles  of  it,  to  hold  one  to  pay  money  who  never 
X)ooke  V.  received  it,  and  to  estop  him  by  a  receipt,  in  which  he  joins 
MuDsione.     for  form  sake  only. 
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^  3.  So  where  the  ph.  paid  monies  to  the  deft.,  on  his  pro-    Ch.  9. 
mise  to  make  a  lease  of  land  to  the  pit.,  and  before  it  was    Art.  5. 
made,  the  deft,  was  evicted,   the  pit.  recovered  back  the  K^^^y^^ 
money  he  had  paid.  2  Esp.  3, 

So  where  the  money  is  paid,  and  the  thing  contracted  for  ?  r^^^*^ 
is  not  delivered,  this  must  be  repaid,  for  the  consideration  of  _powell  on 
the  payment  fails.     As  where  A  paid  monies  to  B  to  have  Contracu, 
certain  shares  transferred  to  him,  and  this  was  not  done :  but  g^  4^"" 
otherwise  if  the  shares  had  been  transferred,  though  to  a  less  Dutch*.* 
value ;  for  then  repaying  the  money  would  not  be  final  and  Warren.— 
complete  justice  between  th^  parties,  and  the  pit.  by  accepting  i^p.  m.  p." 
the  transfer,  waives  his  election  to  sue  and  recover  back  the  174.— 
consideration  money — so  by  accepting  any  performance,  or  ? ?j;_^'  ^' 
part  performance,  for  one  cannot  confirm  the  act  in  partj  and  id.&e.184* 
impeach  it  as  to  the  rest-  Towera  v. 

^3  So  if  a  sea  risk  be  not  run  in  any  part,  the  insurer  is  ol^J!|  "^ 
held,  in  this  form  of  action,  to  refund  the  ppemiiim,  though  Weston  v! 
not  run  even  by  the  fault  of  the  assured,  if  this  fault  be  mere  fowrey.— 
negligence  and  not  fraud.     And  so  for  part  where  the  risk  is  173.!. '   ' 
by  settled  usage  divisible.  Show.  186, 

^  4.  So  this  action  lies  against  an  auctioneer  for  a  deposit,  ^^^^u  ^^ 
if  there  be  any  defect  in  the  thing  sold;   but  the  deposit.is  on-  Burr.  1240.— 
ly  recoverable  with  interest,  not  damages  for  the  loss  of  the  Comber.  341. 
bargain.     And  it  may  be  doubted  if  the  deposit  can  be  re-  26dif  BuV- 
covered  back,  if  the  buyer  accept  tha  thing  t^er  he  has  dis-  rough  v.Skin- 
covered  the  defect  in  it ;   for  then,  fairly  understanding  the  iJSS^^*^*" 
case,  he  ratifies  the  contract  of  sale  by  his  acceptance,  and  if  bi.  igZ-imp. 
he  sustains  any  loss,  he  must  be  made  whole  in  an  action  for  M.p.  174.— 
damages,  adequate  to  the  defect  in  the  thing.  Holt's  R.  85. 

^  5.  In  this  case  tte  pit.  sued  for  money  paid  by  him  to  4-^^'^' 
the  deft,  for  land,  and  the  question  was,  if  the  deft,  could  paxon.    "  ^' 
make  a  title  to  real  estate.  The  deft.,  thinking  he  was  tenant  in  A  receives 
/««,  contracted  to  sell  and  convey  the  estate,  and  received  foj"*^'°^5 
£161,  and  on  examination  it  was  found  he  was  not  able  to  per-  purposeTanir 
form  his  contract ;  and  judgment  for  him.     It  is  to  be  ol^  v^is  to  apply 
served  that  no  exception  was  taken  to  the  form  of  action.         lion  Iie8% 

§  6.  So  if  money  be  paid  for  a  horse  warranted  sounds  and  Day'8Ca.762, 
he  is  unsoundy  and  there  is  an  immediate  return  of  him,  but  ^^^^  "* 
otherwise  the  action  must  be  on  the  warrantee.     "  It  is  not  3  Bos.  &*p. 
having  the  ^jnc/o^edf' consideration,  and  not  its  toant  of  valucj  i^i>  Johnson 
which  the  doctrine  respects."  "•  Johnson. 

^  7.  Title  to  lands  in  question  in  this  action ;  as  where  A  ^^''  ^  ^• 
devised  two  parcels  of  lands  to  B,  C,  D;  and  E,  in  trust  to  sell  Johnson  «. 
and  divide  the  monies  among  his  brothers'  and  sisters'  chil-  Johnson, 
dren.  E  was  one  of  twenty-four  persons,  entitled  to  the  monies. 
The  four  trustees  were  proceeding  to  sell,  when  it  was  agreed  by 
B,  C,  and  D,  and  the  other  twenty-three  legatees}  that  £ 
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Ch.  9.  should  boy  the  two  parcels  and  pay  £300  for  one,  and  £700 
Art,  5.  for  the  other.  B,  C,  and  D,  with  consent  in  writing  of  the 
twenty-three  legatees,  covenanted  to  convey  a  good  title  to  E^ 
but  B  and  C  only  conveyed  to  him,  and  he  took  possession 
and  paid  both  sums.  The  monies  were  divided  among  said 
legatees ;  E  was  evicted  afterwards  of  the  small  parcel,  be- 
cause A,  the  testator,  had  no  title  to  it.  E  sued  the  deft,,  one 
of  the  twenty-three  legatees,  or  cestui  que  trusts^  to  recover 
back  the  share  of  the  £300  he  received,  but  though  required 
by  the  deft.,  £  refused  to  give  up  the  £700  parcel,  to  be  re* 
sold  for  the  benefit  of  the  concerned.  Judgment  for  the  pit. 
And  the  court  held  the  two  parcels  were  distinct,  and  the  con- 
tract as  to  them,  as  two  distinct  contracts.  Hence  the  pit's, 
retaining  the  £700  parcel  was  not  adhering  to  the  contract,  in 
party  and  so  an  attempt  to  rescind  in  part*  Held  also  the  '^  pit. 
never  had  any  title  conveyed  to  him,"  as  only  two  of  the 
trustees  executed  the  conveyance.  But  third,  th6  court  said, 
we  do  not  mean  to  be  understood  to  intimate,  '^  that  where  un- 
der a  contract  of  sale  a  vendor  does  legally  convey  all  the 
title  which  is  in  him,  and  that  title  turns  out  to  be  defective, 
the  purchaser  can  sue  the  vendor  in  an  action  for  money  had 
and  received.  Every  purchaser  may  protect  his  purchase  by 
proper  covenants ;  where  the  vendor's  title  is  actually  convey- 
ed to  the  purchaser,  the  rule  caveat  emptor  applies."  See  also 
Cripps  V.  Reade,  ch.  9.  a.  14.  Anodier  case  of  tide  failing, 
and  monies  paid,  5  Taunton's  Reports,  815.  Assumpsit  lies 
to  recover  the  consideration  money  for  land  sold  and  convey- 
ed, 14  Johns.  R.  165 ;  though  the  vendor  in  the  deed  says  he 
has  received  it,  for  it  is  but  a  receipt ^  and  parol  evidence  is 
3Bos.&;P.  admissible  to  prove  it  has  not  been  paid,  14  Johns.  R.  210, 
131 1         .     Shepherd  v.  Little.     Land  must  be  described,  13  Johns.  R. 

Elliot  V.  Ed-     AQCi 
wards.—  ^°**' 

8  D.  &  E.676,      ^  8.  B,  by  not  paying  his  pm*chase  money  for  a  household 

Aipassr.Wat-  estate,  left  his  title  incomplete,  the  sheriff  on  execution  against 

him  sold  it  to  D,  who  paid  down  a  deposit ;  this  he  recovered 

back  by  reason  of  defect  of  title,  there  had  been  no  formal 

conveyance.     See  also  Howes  v.  Barker. — 2  Esp.  R.  639, 

Farr  &  al.  v.  Nightingale. 

Johns.  R.  ^  9.  B's  land  was  to  be  sold  on  execution,  and  A  agreed 

240, 750,Haii  jjy  parol  to  buy  it,  and  reconvey  to  B  on  payment  of  the  sum 

Plt.*cUe?2"  advanced,  and  a  reasonable  allowance   for  its   trouble.     A 

Stra.  916.—    bought  it  with  his  own  money,  and  refused  to  reconvey  unless 

Dougl.696.--  g  pj^jj  ijjjjj  ^300  in  addition  to  principal  and  interest.     This 

£a8t^9^&4;.  B  paid,  to  get  his  land.  Held,  he  could  not  recover  back  the 
money  in  ^s  action.  When  he  paid  the  $300  to  A,  he  was 
the  owner  and  seller,  and  had  a  right  to  set  his  own  price. 
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^  10.  Where,  if  the  deft,  accounts  for  goods  to  the  owner,    Ch.  9. 
he  is  discharged  of  his  promise  to  account  for  them  to  a  third    Art,  6. 
person.     As  where  the  ph.  sent  goods  by  one  Kingsbury,  to  Vi^^VVk/ 
be  sold  by  him  in  New  Orleans,  and  there  K.  left  them  with  12  Mass.  R. 
the  deft,  to  sell,  who  gave  K  a  promise  to  account  to  him  for  J?3,  I86, 
them.     Held,  the  deft-  was  liable  to  the  pit.  for  the  proceeds  Hosme""^* 
in  an  action  for  monies  had  and  received ;   and  his  account- 
ing with  the  ph.  for  them  discharged  him  of  his  promise  to 
Kingsbury. 

§  11.  Failure  of  consideration^  in  equity.     The  rule  gener-  NewUnd  on 
aDy  is,  if  an  executory  contract  be,  when  made,  founded  on  a  32  sT-^e 
good  consideration,  the  failure  of  it  occasioned  by  a  subse-  1  Bro.  c.  c. 
quent  contingent  event,  to  which  the  agreement  from  its  na-  ?^*T^  ^qo 
ture  was  subject,   is  not  regarded  in  equity  as  a  reason  for  whiter, 
not  enforcing  it.  There  are,  however,  cases  decided  otherwise  ;  Nutt,  enfor- 
as  2  P.  W.  217,  where  the  pit.  sold  the  deft,  shares  of  no  ^n^^^^gi* 
value,  no  decree  to  enforce,  but  enforced  where  the  considera-  London  r.  ' 
tion  failed  in  part ;  but  other  cases  shew  there  is  no  difference  Richmond.— 
between  a  failure  of  part  and  of  the  whole  of  the  considera-  329.^ 
tion ;  as  2  Vern.  421,  and  Pre.  Ch.  102,  312 ;  2  Vent.  359 ;  2  virn.280, 
1  Ath.  10 ;  in  both  cases  enforced  on  the  general  prmciple  in  i*™®^^ 
equity.     So  3  Bro.  C.  C.  605  ;   so  1   Fonbl.  122  enforced,  a  Vesey349, 
though  the  grantee  of  an  annuity  &c.  died  before  the  agree-  Paine  r.  Mil- 
ment  was  executed.     So  equity  enforces  the  vendee  to  per-  jJeiTon 
form,  though  the  property  is  burnt  after  the  bargain  made.  Con.  246, 
and  before  conveyance,  the  chancellor  saying,  he  by  the  con-  ^^f'T   « 
tract  has  become  in  equity  the  complete  owner  of  die  house,  210  21^2 
was  vendable  as  his,  chargeable  as  his,  devisable  as  his,  his  1  Bro.  C.  C 
assets,  and  descendable  to  his  heir ;   hence,  at  his  risk,  and  ^^^- 
he  would  be  entitled  to  any  profits  arising  &c.,  and  if  no  time 
fixed  for  conveying  it  to  him,  it  shall  be  conveyed  in  a  reason- 
able time.   Where  assumpsit  lies  or  not,  to  recover  back  passage 
money  paid  by  passengers,  the  vessels,  by  distress  of  weatlier 
&c.,  failing  to  carry  them  to  the  places  intended.     2  Bro.  C. 
C.  118;  1  Madd.  532. 

Art.  6.  For  fnonies  paid  on  a  void  authority,     §  1.  As  J  Saik.  27, 
where  an  agent  of  an  administrator  received  a  debt  due  to  the  i^^^ 
intestate,  and  paid  it  to  the  administrator,  and  afterwards  a  1  £sp.4.— But 
will  appearins;,  and  the  administration  beins^  vacated,  the  ex-  ^5®  '^^^^V.r 
ecutor  recovered  this  money  of  the  agent.     It  may  m  this  case  k.  125.— 
be  a  question,  if  the  executor  should  not  have  sued  the  ad-  imp-  M.  v. 
ministrator ;   especially  if  the  money  had  been  paid  over  to 
him  before  notice.     In  Allen,  adm.  v,  Dundas,  it  was  held, 
that  payment  of  a  debt  to  an  executor  on   a  forged  will 
proved,  is  good,  though  aftenvards  the  probate  is  declared 
void. 
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Ch.  9.  ^  2.  So  monies  paid  by  the  order  of  a  court,  having  no 

Art.  7*      power,  may  be  recovered  back ;  as  by  the  high  commission 
V^^v^V^  court  after  the  revolution ;   so  if  received  under  an  order  of 
1  Ld.  Raym.  sessions   afterwards   reversed ;   so  if  received  by  one,  pre- 
^'  tending  to  a  title  to  fees  &c«  and  who  has  no  title  to  them  ;  so 

Davey!— "^  where  one  pays  a  forged  bill,  note,  or  bond,  for  the  authority 
Imo^.  P.  is  void.  But  in  3  T.  R.127,  129,  &c.  in  Allin  tf.  Dundas, 
8  Show.  21.  ^^  court  and  bar  argued  on  the  ground  that  a  payment  on 
—2  Mod.  a  forged  bill  &c.  was  valid,  because  the  payer  ought  to  ex- 
?S^i^^*^    amine  the  contract :  and  see  Price  r.  Neal,  post. 

12  Mod.  Rex       xoir..:  *  •  rj 

«.  EUer.  \  ^'  If  ^^  mnocent  person  receive  money  on  a  forged  note, 

not  knowing  the  forgery,  it  is  no  crime  in  him,  but  he  shall  an- 
swer for  the  money  only ;  but  receiving  money  on  a  forged 
note,  knowing  the  forgery  is  a  publication  of  it ;  per  Holt. 
Cowp.  204        ^  4.  So  where  duties  were  paid  on  sugars,  at  Grenada,  not 
CampbeU  v.    by  law  payable,  the  pit.  recovered  them  back  from  the  collec- 
Hall.  tor  ;  they  had  been  left  in  his  hands  in  order  to  try  the  king's 

right  to  them.  In  this  action  there  was  tried  the  validity  of 
■  some  of  the  most  essential  prerogatives  of  the  crown. 
2Sira.9]a,  Art.  7.  Monies  obtained  by  extortion^  imposition^  embez^ 
lUynolds.—  ^^^^S^  ^'  ^  !•  As  where  the  pit.  pawned  plate,  and  die  paw- 
1  £8p.4,5.~  nee  demanded  £10  as  usury,  which  the  pit.  puid  to  get  his 
Said  to  have  goods  back,  and  this  he  recovered  :  this  was  not  paid  by  mis* 
ed  by  Ld.  '  ^^^^  or  deceit,  but  by  compidsion,  a  kind  of  force  the  law  will 
Kenvon,  see  not  suffer  One  man  to  subject  another  to. 
245?-l!i  Esp  §  2.  If  a  custom-house  officer  seize  goods  as  forfeited,  not 
84.  seizable,  and  take  money  of  the  owner  to  release  tliem,  which 

4  T.  R.  486,  he  pays,  because  demanded,  and  to  get  his  goods,  this  he  may 
Wilsoi^fc  aK  recover  back  ;  it  is  paid  by  coercion,  not  as  a  bribe,  or  volun- 
—6  T.  R.  tartly.  If  it  had  been  paid  as  a  bribe,  both  parties  had  been 
oflXon  ISr  '"  P^^^  delicto  ;  and  if  voluntarily,  the  rule  "  nonfit  injuria 
Ue.  volenti,^^  had  applied. 

1  Esp  6—  ^^"  ^  where  a  creditor  of  a  bankrupt  demanded  i&40.  for 
Dougi.  696,  signing  his  certificate,  and  his  sister  paid  it,  she  was  allowed,  in 
Smith  r.         this  form  of  action,  to  repover  back  the  money,  as  having  been 

2  T.^*?^^  oppressively  extorted  from  her,  though  she  had  her  election  to 
766.— See  4    pay  it  or  not  under  all  the  circumstances  of  the  case. 

Johns.  R.  ^  4^  gQ  ^here  the  ph.  Smith,  the  bailiff,  arrested  one  Stan- 

2JBiiiT.924to  ton  on  Redshaw's  writ,  and  one  Stotesbury  promised  Smith, 
930,  Smith  v,  if  he  he  would  accept  him  and  one  Rippon,  as  bail  for  Stan- 
Cro?Jam7  ~  *^°»  ^^  Stotesbury  would  pay  Smith,  the  officer,  six  and  a  half 
103,' Bridge  V.  guineas,  when  Stanton  should  pay  fifteen  guineas  to  Stotesbu* 
w ^*  j"  'y  ^  ^^^^  ^*^  ^^^^  ^^  ^^  oppressive,  and  Uiat  the  officer  could 
166,  Bad'ow  °<^^  recover  it,  and  that  if  he  had  received  the  money  he  must 
V.  Salter.—  have  paid  it  back,  for  it  is  oppression  in  the  officer  to  take 
Barkiev  i^'  money  or  a  promise  from  the  party  or  his  friend,  for  doing 
i^eroptoQ. 
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wImc  it  to  the  officer^  do^  to  do,  as  to  l«t  to  bail  &c. ;  diis  Ctt.  9. 
w«»  decided  on  a  writ  of  ^rror,  Stnkh  had  recovered  helow.  Art.  8» 
II  ia  the  souDd  and  settled  policy  of  tbe  law,  to  hold  all  ofl* 
cers  to  do  their  duty  for  their  legal  rewards ;  and  if  th^  could 
he  (Nice  allowed  to  make  bargains  for  something  move,  and  to 
recover,  there  would  be  no  end  to  the  extortions  of  some  offi- 
cers. 

^  5.  So  where  a  nurse  carried  away  thc^  intestate's  money  at  BoL  1^.  P. 
his  death,  it  was  held  his  administrator  might  recover  it  from  her.  ji^ijj^nSjp 

^  6w  So  if  a  autam-^hauu  officer  take  exorbitant  fees  from  whipe. 
the  master  of  a  vessel,  the  owner  may  recover  back  the  excess  SS^'S^* 
in  this  action ;  for  in  mquo  et  bono  it  ought  to  be  rescinded,  and  goo'v.  MorS- 
ottt  facit  per  alium  faeit  per  96.   But  an  officer  shall  hare  his  mer.— Sdk. 
i^al  fees  for  serving  an  erroneous  writ.  The  master  must  have  f^J^  *' 
been  considered  as  paying  in  the  course  of  his  business,  and 
so  the  owner's  act. 

Art.  8.  For  monies  paid  on  judgments  reversed^  erroneous^  ^M.  N.  P. 
voidykc.    ^  1.  Monies  levied  on  a  conviction  afterwards  re-  4^]'"^^*^^ 
▼ersed,  may  be  recovered  back.     Here  the  ground  on  which 
paid  wholly  fails. 

(^  2.  So  where  the  pk.  had  matter  of  discharge,  but  from  ^  Burr.  100a, 
the  nature  of  the  court  could  not  there  plead  it,  and  therefore  JJa^J^Mac?** 
on  judgment  in  the  court  paid  it,  this  he  recovered  back  in  faiian.— - 
this  action,  in  another  court.     See  1  Ld.  Raym.  743. 

§  3.  If  goods  be  sold  on  scire  fadas^  aQud  <ho  judgment  re-  *  J^-  S ''^ 
versed,  the  goods  shall  not  be  restored  to  the  debtor,  but  the  hm'smm.^ 
value  of  the  money  for  which  they  sold  may  be  recovered ;  Cro.  EL  aie^ 
for  if  on  the  reversal  the  goods  should  be  restored,  there  would  eJ^*^****  *^^ 
be  no  buyers,  and  of  course  no  execution.     2.  The  officer  is  vf^dana.-— 
compellable  to  levy  the  debt  of  the  goods ;  the  same  of  a  t^rm.  B  Co.  laa. 
4.  In  the  case  of  Goodyere  v,  Ince,  itJwas  held,  if  the  Crk  Jw. 
sheriff  sdl  A's  term  on  execution  to  a  stranger,  and  judg-  U^Jjf'*' 
ment  is  reversed,  A  shall  be  restored  only  to  Sie  money,  for  ooodywa  t.. 
the  stranger  has  the  term  by  act  of  the  law;   but  if  the  offi*  !»«•• 
cer  deliver  the  term  itself  to  the  creditor  on  degiiy  and  the 
judgment  is  reversed,  the  debtor  shaU  be  restored  to 'the  term 
itself,  and  not  have  the  money  it  sold  for  &c. ;  one  reason  may 
be  when  the  officer  sells  by  order  of  law,  the  buyer  can  have 
no  %oarranty,  but  when  the  thing  itself  is  set  off  to  the  ph.  he 
may  restore  it,  or  if  he  sell  it  to  a  third  person,  the  pit.  may 
warrant  it ;  but  an  officer  cannot  deliver  goods  to  the  creator 
on  execution,  or  is  he  to  warrant  them. 

^  5.  If  the  pit.  pay  money  to  the  deft,  on  legal  process,  af-  ^^t^mh. 
terwards  found  not  to  have  been  due,  the  pit.  cannot  recover  r.  sea,  Muw 
it  back  in  this  action  for  money  had  and  received ;  the  debt-  riot«.Hanip- 
or's  promise  to  pay  the  judgment  is  void,  but  a  third  person's  c?^?i>.  176^ 
is  good.  '*-<;owp.ta9. 
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Ch.  9.  ^  6.  The  pit's,  clerk  embezzled  his  notes  and  money  %cc»f 

Art,  10.    and  paid  to  the  deft.,  for  insuring  lottery  tickets  against  a  stat- 
K^^Y^^  ute.     As  these  notes  and  monies  were  paid  for  an  illegal  cou' 
Cowp.  197,    siderationj  and  their  identity  could  be  traced,  the  pit.  recov* 
Clark  v.Shee  gj^d  in  this  action  for  money  had  and  received,  and  though 
Rayinr742.    ^^  clerk  was  particeps  criminis,  yet  the  pit.  was  not. 
Dougl.  137,         Abt  9.  For  the  proceeds  of  one*s  property  another  gets  by 
^Kfnny'^    trrong-  and  sells,     (j  1.  It  is  now  settled  law,  that  if  one  gets 
2  Mod.  263.    my  property  by  wrong  and  sells  it,  I  may  recover  the  proceeds 
of  him.    I  may  waive  the  tort  and  sue  for  the  property.     As 
where  A  delivered  to  B  a  masquerade  ticket  to  sell,  and  C 
took  it  from  B,  and  B  paid  the  value  to  A,  the  owner.     Held, 
that  B  might  sue  C  for  the  money  he  had  received  for  h,  and 
C  not  producing  the  ticket,  the  cour^  will  presume  he  had 
turned  it  into  money  ;  and  same  principle,  2  Ld.  Raym.  1216, 
Lamine  v.  Dorrill. 
6  T.  R.  197,       ^  2.  So  if  a  trader  commits  a  secret  act  of  bankruptcy,  and 
S"^*claA    *^®"  P*y^  money  to  a  carrier,  the  trader's  assignees  may  re- 
— ^Imp.  M.  P.  cover  it  back.    So  this  action  lies  against  the  stake-holder,  by 
173.  the  winner  on  a  wager,  where  that  is  not  against  law,  as  by 

winning  he  becomes  legally  entitled  to  the  money.     To  this 
action  for  money  had  and   received,  the  condictio  indebiti  of 
the  civil  law  bears  a  strong  resemblance. 
f^l  f^  Art.  10.  For  monies  paid  on  contracts  illegal  and  void  in 

eoo.—- iMass.  law.     §  1.  The  general  rule  is  that  monies  paid  on  such  con- 
?SbL""22—  ^""^^'^  ™^y  ^^  recovered  back,  except  in  two  cases.    1.  Where 
Cowp.  848.     the  pit.  is  not  entitled  to  the  money  in  equity  and  good  con- 
science.    2.  Where  the  pit.  is  particeps  criminis,  and  in  pari 
delicto.      In  the  case  of  a  bribe,  both  are  equally  guilty  ;  and 
2  Caines'  R.  147,  Belding  v.  Pitkin. 
4T  R.661         ^^2.  In  Jan.  1785,  M'Intosh,  at  Calcutta,  borrowed  of  the 
Miint&al.'     defts.  British  subjects,  at  respondentiaj  £2166,  I3s.  4d.  9X 
"'"•*•  10  per  cent.,  on  a  contract  votd  by  7  Geo.  1  and  21  Geo.  3 ; 

— 6T.*R^.  December  21,  1485,  he  died  and  left  the  pits,  his  executors, 
who  October  1786,  on  request  paid  the  defts  £2004  3*.  4d. 
in  discharge  pf  the  bond ;  and  finding  they  had  paid  monies 
on  a  contract  void  by  statute,  now  sued  to  recover  them  back* 
4  HI  Com      Judgment  for  the  defts.     For  as  they  bond  fide  lent  the  mon- 
7,8.^Mar-     ey,  they  ought  in  equity  and  good  conscience  to  retain  it. 
shall  *p7.—    They  received  the  monies,  when  paid,  on  a  contract  not  ma- 
2  s.  8.      *  ^^^  ^^  ^^>  ^  crime  against  die  law  of  nature,  but  malum  prohi- 
bitum.    If  one  sue  to  enforce  an  illegal  contract,  he  must,  Ist, 
draw  justice  from  a  pure  fountain,  and  have  clean  hands ; 
'  2d,  potior  est  conditio  possidentis.     Yet,  however,  it  was  held 
that  the  defts.  could  not  have  compelled  payment  of  this  bond. 
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^  3.  The  pit.  paid  £64  17«.  6d.  premium  to  the  deft.,  the    Ch.  9. 
'  office  keeper,  for  insuring  lottery  tickets,  and  recovered  of    Art.  11. 
them  that  sum,-  the  insurance  being  void  by  statute.     Here   K,^x^w^^J 
Blackstone  J.  said  the  contract  was  not  crtnimoZ,  but  merely  void^  2  w.  Bl.  1073, 
as  to  the  ph.,  for  as  it  was  said  the  act  makes  the  insurance  J076,  Jaqaes 
criminal  only  in  the  office  keeper  insuring,  and  not  in  the  in-  cowpl^iJ?^ 
sured  ;  and  according  to  the  case  of  Browning  v.  Morris,  if  790.— i  h! 
the  office  keeper  had  paid  the  loss,  he  could  not  have  recov-  ^-  ^Tqq 
eredback  the. money.   And  792,  Ld.  Mansfield  said  that  the  to  793, 
party  paying  usury  may  recover  back  the  excess  of  interest ;  Browning  v. 
and  so  if  a  bankrupt  pay  money  to  get  his  certificate,  he  may  dlfraCTew 
recover  it  back,  for  though  he  is  a  party  to  the  illegal  act,  yet  to  pay  the 
he  is  not  in  pari  delicto  :    in  the  first  case  the  Statute  punish-  r!*- **"  ^^^ 
es  only  the  lender  on  usury ^  and  in  the  second  the  creditor  of  not  oppose 
the  bankrupt.  the  de/t*8. 

§  4.  Lord  Mansfield  in  Dough  679,  (cited,)  made  this  dis-  a«  thclnw"' 
tinction,  "  If  the  act  be  in  itself  immoraly  or  a  violation  of  the  vent  act,  is 
general  laws  of  public  policy,  then  the  party  paying  shall  not  '^'^f^  ^"^ 
have  this  action,  for  where  both  parties  are  equally  criminal  2  Johns.  R 
against  such  general  laws,  the  rule  is  potior  est  conditio  defers  286,  Waftev. 
dentis.    But  there  are  other  laws  which  are  calculated  for  the  Hwper. 
protection  of  the  subject  against  oppression,  extortion,  and  de- 
eeit ;    if  such  laws  are  violated,  and  the  deft,  takes  advan-  Robinson, 
tage  of  the  pit's,  situation,  then  the  pit.  shall  recover. 

^5,  If  A  receive  money  to  the  use  of  B,  on  an  illegal  con-  Tennaot'v. 
tract  between  B  and  C,  A  shall  not  be  allowed  to  set  up  the  El^»ot,  1  Boiu 

So.  ¥*iil    Q 

illegality  of  the  contract,  as  a  defence  against  B ;  and  Farmer 
V.  Russell,  296. 

^  6.  So  if  I  get  A  to  insure  my  ship,  and  she  is  not  sea-  Mashall  557 
worthy,  I  may  recover  back  the  premium,  when  no  fraud  is 
imputable  to  me  ;  for  the  policy  never  attaches,  the  risk  never 
begins ;  and  some  cases  go  so  far  as  to  say  1  may  recover 
back  the  premium,  even  though  I  knew  she  was  not  sea-wor- 
thy when  I  received  it.  These  cases  go  on  the  ground,  that 
the  underwriter  never  runs  any  risk  in  such  a  case,  and  so 
there  is  no  consideration  for  his  retaining  the  premium.  3ut 
some  doubt,  and  with  some  reason,  if  going  so  far  does  not  afiTord 
very  considerable  temptations  to  practise  fraud,  because  the  as- 
sured has  the  temptation  to  throw  the  risk  of  a  bad  ship  upon 
the  underwriter,  thinking  he  will  not  come  to  the  knowledge 
she  is  not  seaworthy,  as  the  chance  is  always  very  considera- 
ble he  will  not,  though  in  fact  she  be  so. 

Art.  11.  For  monies  mispaid  to  an  agents  not  paid  overj  q^^  ^^ 
&c.  ^  1.  One  question  arises  in  many  of  these  cases,  what  Bullerv. ' 
is  a  paying  over  ?  It  has  been  held  that  merely  passing  monies  ?l"^*^'lr' 

177. — Stra.  480. — 1   Camp.  N.  P.  R.  896,  Townson  v.  Wilson ;    for  moiv^y  over-receiv- 
«d  against  parish  officerB.^4  Bos.  &P.  260,  Taylor  v.  Hare. 
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Cs.  9.     in  uecmtntkc.fiBiM  apaymgorer ;  as  whose  tli«  pkr  paid  on 
Jlri.  11.   a  policy  to  the  deft.,  as  agent  jfor  the  kuEured  £2100,  thinking 
^f^y^J  the  loss  fair^^iieft.  on  the  payment  passed  it  to  the  credit  of 
his  principals  sy;ainst  £3000  they  owed  biio  3  the  pit.  demand- 
ed  the  money  as  for  a  fo^l  h>ss.      There  was  no  change  of 
tbe  agent's  situation  after  notice  of  the  Iobs  :    he  had  not 
accepted  any  fresh  bills,  wr  advanced  any  new  monies,  nor  gi7<^ 
en  any  new  credit  to  his  principals.    Judgment  for  the  pit. 
3ut  held,  that  had  the  agent  paid  it  over  to  the  principals  be- 
fore called  on,  the  action  must  have  been  against  them.  Where 
the  agent  acts  fairly,  it  is  very  plain  the  action  ought  to  be 
brou^t  against  the  principal,  especially  when  he  holds  the 
money. 
4  T.  K.  669,       ^  2«  In  July  1 785,  the  pit.  paid  monies  to  Hurd,  a  collector  of 
GreeawBy  0.  excise,  on  a  statute  which  had  been  repealed,  who,  before  the 
wiSt  'bread    ^^^^'^  ^"^^  brought,  had  paid  it  over  to  the  superior  officer. 
V.  9rook»*      Judgment  for  the  deft.,  and  the  pit.  must  have  recourse  to  the 
baiijui.p^        superior  officer.    See  cb.  56,  a.  3,  s.  3. 
4Bqm^9a4      ^  ^*  In  this  case  the  ph.  paid  quit  rents  to  the  deft.,  as  the 
s«dler  A.     '  agent  of  Lady  Windsor ;  the  deft,  had  his  receipt  for  the 
Evant.  monies  rseeieed  to  the  use  of  Lady  Windsor.     Her  right  to 

the  rents  was  denied  by  the  pit.,  and  he  brought  this  action  to 
try  their  rights.  Judgment  for  the  deft. ;  for  the  action  should 
have  be^i  brought  against  Lady  Windsor.  As  the  money  was 
paid  to  her  knoum  agent,  whether  be  had  paid  it  over  or  not, 
It  was  improper  to  try  the  right  in  an  action  against  him^  and 
when  it  was  knoum  he  acted  for  her,  and  the  court  doubted  as 
to  the  case  of  Jacob  9.  Allen.  See  1  D.  b  £.  62. — 1  Ld. 
Raym.  742. 
4  Burr.  2^33,  ^  4.  If  I  recover  monies  for  my  principal,  my  services 
lett!^  *'  therein  are  a  chaise  upon  diem,  and  may  be  deducted,  and 

is  not  in  the  nature  of  a  cross  demand  or  mutual  debt. 
1 T.  R.  SS6,  ^  5.  The  pit.  was  a  broker  or  agent,  with  a  commission  del 
^»8«  ••JWck-  credere^  tbat  is,  he  was  absolutely  liable  to  his  principal,  in  the 
•ttlgnciM.^  first  instance.  The  bankrupt  underwrote  policies  largely  for. 
9  Johna.  R.  the  pit.  for  his  foreign  correspondents,  on  which  the  losses  were 
Ta^dn^  *66 1 .  These  the  pit.  paid  to  his  correspondents  in  consequence 
Notice  to  Uie  of  liis  del  credere.  The  bankrupt  owed  the  pU.  this  £661, 
agent  not  to  and  ctuuTged  him  with  the  premiums.  At  the  time  of  the 
ET/priirdpal  bankruptcy  the  pk.  owed  the  bankrupt  £1356.  This  he  paid 
money  to  the  assignees,  not  knoufing  he  was  entitled  to  hold  the  £661 

"^  d^I  ^^  ^^  ^^^  ^  ^  setoff.  Afterwards  finding  his  mistake,  he 
en?race1ired,  ^^ed  for  and  recovered  this  £661,  which  he  had  a  right  to 
is  not  neces-  have  retained  8^.  This  case  goes  on  the  principle,  that  one  igno- 
S7p«Jraent  '*"^  ^  ^  ^^  "^^  neglect  to  make  Us  claim  when  he  may 
is  by  com-  do  it,  and  yet  afterwards  assart  it.  And  was  not  this  igno- 
pniwon,and  rance  of  his  %4l  riffht? 

not  maoe  ex-  ^ 

jj^idy  to  the  princijml's  iis«. 
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4  6.  The  j^ts.  in  tlus  case  confided,  though  improperiy,  in    Cb.  9. 
the  oiistakeQ  affirniation  of  the  defts.,  and  paid  them  money.    Art.  12* 
The  court  held,  the  pits,  might  recover  it  back  in  this  form  of  v^^^v'^^ 
action.  As  where  the  deft's.  teller  told  the  pits.,  that  the  defts.  a  Mass.  H, 
received  $850  checks  of  the  pits,  of  one  Sawson's  which  were  ^»  j^oion 
had,  and  the  pit's,  teller  giving  credit  to  this  assertion  received  united 
them,  and  paid  the  defts.  for  them,  when  in  fact  the  defts.  States  Baift; 
received  them  of  the  Boston  Bank. 

^  7.  This  was  an  action  for  money  had  and  received.  The  4  Mass.  R. 
deft,  received  monies  awarded  him  under  the  British  treaty  ^^»  Heard, 
of  1794,  but  in  equity  and  justice  it  betonged  to  Geyer  in  Sy^/fc  &>ft 
Son,  and  their  assignee  recovered  in  this  action.     According  «  Bradford, 
to  this  case,  if  monies  be  justly  due  to  A,  and  they  be  award- 
ed to  me,  I  hold  them  to  bis  use,  in  trust  for  him,  and  his  right 
to  them  may  be  enforced  in  a  court  of  law  in  this  form  of 
action.     In  this  the  cestui  que  trust  recovered  against  his  trui" 
tee  on  parol  evidence,  proving  he  was  such  in  fact,  though  it 
did  not  appear  in  the  award. 

§  8.  A  and  B  agreed  to  buy  certain  goods  jointly  ;  A  took  l^^^{^\j 
the  whole  to  himself  and  sold  a  part,  and  applied  the  rest  to  Campbell. 
bis  own  use.     Held,  he  was  liable  to  B  for  his  proportion  of 
the  profits  of  the  purchase.  ' 

Art.  12.  Several  casei  money  had  and  received.    ^  1.  In  stra.  40e, 
this  case  the  pit.  paid  to  the  deft.  £262  10#.  For  this  sum  he  i^utch  v. 
promised  to  transfer  to  the  pit.  five  shares  in  the  Welsh  cop-  i^^^^^fp. 
per  mines  on  a  certain  day  named.     On  that  day  he  refused  187.— id!  & 
to  transfer,  and  the  pit.  sued  him  for  the  money,  as  being  had  f'J^Z'p 
and  received  to  his  use,  and  recovered  £175,  the  value  of  the  277. 
stock  the  day  on  which  it  should  have  been  transferred.     The 
court  c(H)sidered  the  action  as  brought  not  for  the  money, 
**  but  the  damages  in  not  transferriDg  the  stock  at  the  time." 
Qu«re,  if  this  action  was  correctly  brought. 

^  2.  This  action  lies  for  a  legacy,  where  the  executor  ac-  Bui.  N.  p. 
knowledges  it  is  ready  to  be  paid  ;  this  must  be  on  the  ground,  c^'jJ^J^' 
be  has  received  the  money  to  the  legatee's  use,  though  the  turner.—*' 
best  practice  is  to  sue  specially  for  the  legacy.     So  it  lies  for  Xompkias «. 
monies  paid  to  a  customhouse  officer  to  run  goods,  which  were  1  siak!'22, 
seised.     But  the  pit.  must  not  be  pariicefs  criminii;  for  then  Web  v, 
there  is  no  reason  he  should  have  his  money  again,  for  he  Bishop, 
parts  with  it  freely,  and  volenti  non  Jit  ir^uria^  and  also  the 
rule  meKor  e$t  ujndiHo  dtfendenii$  applies.    But  the  rule  of 
volenti  be.  does  not  apply,  where  the  party  has  not  his  free- 
dom of  exercising  his  will,  and  though  his  restraint  is  only  that 
of  a  borrower  on  usury  be. 

^  3.  But  this  action  does  not  lie,  where  the  deft,  enters  into 
aiddes  to  account,  for  the  pit*  has  a  higher  remedy,  a  q^ecial 
action  on  the  articles ;  a  qpeeial  ceotract  too  ei^cludes  an  im- 
plied one. 
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Ch.  9*  ()  4.    Blanchard  &  Lewis  in  England  became  bankn](kt9. 

Art.  13.  Potts,  the  deft.,  knowing  it,  attached  a  debt  due  to  them  from 

y^^^y^j  Russell,  in  Rhode  Island^  and  recovered  it.     Their  assignees, 

4  T.  R.  182  the  pits.,  brought  this  action  against  Potts,  and  recovered,  for 
*o  ^*i^"°"  when  Blanchard  b  Lewis  became  bankrupts,  the  debt  from 

sfgoeesv.  Russell  became  due  from  him  to  their  assignees,  and  then 

Potts.— 1 H.  Potts  recovered  it  to  their  use. 

**W^wick  §  5-  If  an  officer  levj'-  money  on  an  execution,  the  pit.  may 

-^1  East  6,  have  this  action ;  and  if  the  officer  die,  this  action  lies  against 

Smith  V.  Bu-  his  executor.     So  if  the  pit.  die,  his  executor  may  have  it, 

Saik.^12^  though  objected  that  it  was  a  personal  tort,  that  died  with  the 

Ld.Raym.  pit. ;  for  it  is  an  injury  to  his  estate^  and  within  the  equity  of 

^^Mod.  the  statute  of  4  Ed.  3,  13. 

fiams  L\\.  V.      §  ^'  ^"^  ^^  ^as  been  decided,  tliat  stock  in  the  funds  cannot 

Carey.  be  demanded  as  money^  in  this  action  ;  for  where  stock  is  to 
2  w.  BL  684,  be  demanded,  it  must  be  sued  for,  and  the  value  of  that,  at  the 

r*&evisrae*  time  it  should  have  been  transferred  or  delivered,  is  the  mea- 

-^1  Burr. 689.  sure  of  damages,  and  it  may  be  a  question,  if  the  form  of  the 
—1  East  1.—  action  in  Dutch  r.  Warren  was  correct. 

P        ,Qj»*  §  '''•  Nor  can  the  pit.  in  this  action  recover  an  unreasonable 

Jestons  V.  '  demand,  though  not  usurious,  as  half  the  profits  of  a  sale  over 

Brooks.—  and  above  principal  and  interest.      Only  the  net  sum  without 

aoa^^w**!^"'  interest  can  be  recovered ;  for  as  the  action  is  only  for  n^oney 

V.  Constable,  had  and  received,  it  can  be  only  for  the   money  actually 

1  Com.  D.  received  to  the  pits.  use.     But  as  to  monies  obtained  or  de- 
'  tained  by  fraud,  see  Interest. 

2  Burr.  1082,  ^  ^*  This  action  lies  for  money  lent  at  play ;  for  by  the 
Robinson  r.  statute  of  the  9  of  Ann,  the  security,  not  the  contract,  is  void. 
Bland.  Had,  therefore,  the  lender  taken  security,  it  would  have  been 

void,  but  the  matter  remaining  in  contract,  that  was  not  void. 
So  was  the  decision  in  this  case,  and  this  nice  distinction  is 
visible,  a  contract  made  to  me  may  be  valid,  and  yet  the  secu- 
rity given  to  me  may  be  void.   A  contract  to  pay  me  $J000, 
this  may  be  valid,  but  his  security  for  it,  as  his  mortgage  of  lands 
in  fee  merely  in  writing,  and  not  by  deed,  may  be  void.     But 
was  not  the  statute  passed  to  prevent  gaming  ?   And  if  such  a 
distinction  as  above  can  prevail,  the  winner  will  only  take  a 
contract,  and  trust  to  that  and  recover,  and  thereby  generally 
defeat  the  statute.     It  may  be  well  doubted  if  the  legislature 
thought  of  any  such  distinction. 
6  T.  R.  434,        Art.  13.  In  this  action  the  husband  cannot  recover  monies 
wn  r  Atkin-  ^^cured  to  his  wife's  sole  and  separate  use,     §  1.  In  this  case 
son.  one  Stoddart  devised  lands  to  three  trustees,  in  trust,  to  sell 

for  the  benefit  of  certain  persons,  one  of  whom  was  the  deft's. 
wife,  and  under  it  to  receive  the  rents  and  profits,  and  to  pay  a 
certain  part  to  her,  for  her  sole  and  separate  use,  exclusive  of 
her  husband's  control.    The  land  was  not  sold,  but  the  trusr 
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trees  let  the  colUeries  Sec.  The  deft's.  wife,  before  her  mar*  Cr.  9. 
riage,  conveyed  one  eighth  part  of  the  profits  to  the  pit's,  wife,  Art,  14. 
then  married,  to  her  sole  use^  and  exdusive  of  her  huAamts 
control*  The  trustees  receiyed  rents,  and  paid  the  deft's.  wife 
her  whole  part,  not  knowing  slie  had  sold  one  *  eighth  to  the 
pit's,  wife.  Judgment  was  for  the  deft ;  for  this  one  eighth 
belongs  to  the  pit's,  toife^  her  husband  cannot  sue  for  it ;  and 
the  said  trustees  may  be  considered  as  her  trustees*  If  he 
could  recover  this  money,  he  would  destroy  her  separate  right. 

^  2.  This  action  dies  not  lie  for  money  paid  on  a  note*  Mass.  S.  J. 
This  was  asfumpsit  for  money  had  and  received.     Porter  had  jeraf'im^ 
a  note  against  Rogers  and  sued  it ;  and  in  this  action  Rogers  Rogers  r. 
attempted  to  prove  payment  on  it,  but  failed  to  do  it,  and  Por-  Porter. 
ter  recovered  the  whole  note.  Rogers  then  brought  this  acti(tt 
to  recover  the  amount  of  the  payments,  and  judgment  was 
against  him ;  for  those  payments  were  tried  in  the  first  action, 
and  then  was  the  time  to  try  their  validity ;  and  that  they 
could  not  be  tried  again,  for  a  matter  once  tried  in  a  personal 
action  is  final,  and  cannot  again  be  tried,-  on  an  idea  that  new 
and  subsequent  evidence  has  been  found,  as  was  suggested  in 
this  case.     In  such  case  there  can  be  no  remedy,  but  in  a 
review  or  a  new  trial  in  the  usual  course,  or  specially  allowed 
by  the  court  or  the  legislature. 

^  3.  The  ph.  paid  monies  to  the  deft,  for  a  share  in  a  is  Mass.  R. 
cruise,  proposed  to  be  made  by  a  privateer,  which  cruise  was  ^'^^^' 
prevented  by  a  peace  made.     Held,  the  pit.  could  not  re-  l^g.    ' 
cover  it  back. 

Art.  14.  Where  there  is  a  warranty j  this  action  for  money 
had  &c.  does  not  lie.  Yet  generally  it  does  where  pit.  pays  the 
deft,  for  a  thing,  and  by  his  fault  the  pit.  does  not  get  it ;  be- 
cause when  there  is  a  warranty,  or  special  covenant,  there  is 
a  remedy  on  a  special  contract  to  which  the  party  must  resort ; 
as  where  this  exists,  the  law  does  not,  and  need  not  raise  an 
implied  promise,  or  an  assumpsit  in  law,  the  very  ground  of 
this  action  for  money  had  and  received.  Nor  does  this  action 
lie  where  the  pit.  ought  to  look  to  his  title,  nor  where  the  con- 
tract is  executed  in  part ;  for  irtiere  executed  in  part,  this 
action  to  recover  back  the  consideration  money,  does  not  do 
final  justice  between  the  parties*  See  Cfa.  122,  a.  15,  this 
subject  further  considered. 

^  2.   Carey  Bartlett  possessed  a  leasehold  estate,  and  died,  6  T.  R.  606, 
and  his  widow  took  administration  on  it,  calling  him  Caleb  ^^^' 
Bartlett ;  she  died,  and  the  deft.,  Read,  claimed  the  estate  as  i  com.  D. 
her  administrator,  and  sold  it  to  dbe  pit.  for  £42,  and  delivered  ^^^>  ^^ 
to  the  pit.  the  lease  itself,  but  made  no  assignment  of  it,  or  johnsoo  ^ 
any  conveyance.  The  deft,  said  *^  the  premises  were  his  right  a  Bos.  &.'p. 

161,170.— 
Jones  V.  Ryde,  5  Taan.  488.— 11  Johns.  R.  627.— 12  Johns.  436.— Rut.  Serg.  &Rawle  42. 
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Ch.  9.      tnd  pioperty  to  io  what  he  pleased  with,  and  if  any  thnig 
Jtrt  14.     happened  he  wtmld  see  the  ph.  righted.'*    Afterwards,  anodier 
S^^-Y^^  pecsoo  took  a  proper  administration  on  Corey  Bartlett's  estate, 
and  recovered  it.     Jadgment  was  for  ,the  ph.  for  the  monies 
paid ;  and  Lord  Kenyon  said,  the  whole  passed  by  pmrol; 
and  both  parties  proceeded  on  a  misapprehensioD,  thinking  the 
deft,  was  the  legal  representative  of  Carey  Bartlett,  the  leraee, 
tfaotigh  it  afterwards  was  found  he  was  not,  so  the  money  was 
paid  by  mntake,  for  athing  he  could  not  seU  who  received  the 
money. 
l>oag  654y        ^  3.  In  this  ease  the  eoort  recognised  the  authority  of  JBree 
Bree^v.  Hoi-  ^^  HoJhtdCj  in  Douglas,  in  which  the  deft.,  as  admmistra- 
tor  with  the  will  annexed,  assigned  a  farged  mortgage  to  the 
t.,  then  not  known  to  be  forged,  and  covenanted  that  neither 
le  or  the  testator  had  mcumbered  the  premises.     So  he  did 
not  covenant  for  the  goodness  of  the  title.    More  than  six 
vears  after,  the  ph.,  the  assignee,  discovered  the  forgery,  and 
breught  this  action  to  recover  back  the  £1200  he  had  paid 
for  the  assignment,  and  judgment  against  him ;  for  there  was 
no  fraud  on  the  deft's.  part,  and  the  court  said,  '^  h  was  incum- 
bent on  the  pit.  to  look  to  the  goodness  of  his  title ;  but  see 
several  other  cases  on  this  point. 
Mass  S  J  ^  ^'  ^^^  ^^  ^^  action  on  a  note  of  hand,  the  deft,  gave 

Court  1797,    the  ph.  for  the  consideration  in  the  purchase  of  land,  to  which 
at  Portland,    it  was  said  the  ph.,  the  seller,  had  no  title ;  but  as  the  ph.  had 
beiu  ^         given  his  deed  of  tHe  land  with  warrantif,  the  court  refused  to 
go  uito  the  consideration  of  the  note.     On  the  same  ground 
the  deft,  could  not  have  sued  for  money  had  and  received,  to 
recover  back  money  he  paid  for  the  lands ;  because  he  had 
taken  a  deed  of  them  wiA  toarrarUy,  and  further  the  deft,  had 
conveyed  the  lands  to  the  ph.,  and  given  him  possession. 
Mass.  S.J.         ^5.    In  Massachusetts   since  the  State  Constitution  was 
Santy^NoJ.  a<Jopte<* '"  1780,  if  persons  ofcne  denomination  of  Christtam 
1792,  Cross-   have  been  taxed  in  their  parish,  and  have  paid  their  taxes  in*- 
man  V.  2d      |q  f],^  parish  treasury,  and  have  attended  worship  under  a  re- 
Beveriy!^       ligimis  teacher  of  another  denomination  of  Christians,  he  has 
in  this  action  recovered  for  Ae  monies  so  paid,  (the  amount 
of  the  taxes,)  and  the  acdon  has  been  brought  by  this  teacher 
against  the  inhabitants  of  the  parish  into  whose  treasury  the 
same  have  been  paid.     On  the  third  article  in  the  Massachu* 
setts  Declaration  of  Rights,  the  question  has  usually  been,  if 
the  rdigioiLS  teacher  suing  hag  been  of  a  different  denominO' 
tion,  and  if  the  party  so  taxed  and  paying  has  attended  on  his 
preaching,  not  ^at  this  party  has  been  at  heart.     But  it  has 
been  rightly  holden,  that  the  attendance  must  be  sincere,  not 
merely  to  avoid  pa3rinf  taxes ;  and  on  these  principles,  was 
the  case  of  Crossman,  a  Baptist  minister,  decided  against 
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tUf  cangregaUMol  parish  in  Betrerljr ;  and  when  this  court,    Ch.  9. 
about  ^6  year  1802,  decided  a  man  to  be  a  baptist  must    Art.  14. 
have  been  dipt^  and  that  his  taxes  could  not  be    claimed  ^^^y\j 
by  a'  baptist  teacher,  unless  he  had  been,  must  have  been  Qunre,  asto 
determined  on  this  principle,  namely,  unless  the  party  so  paying  this  doctrine 
the  tax  had  been  dipt,  he  was  not,  in  the  eye  of  the  law,  a  ^^  ^^*  ^^' 
baptist,  and  so  his  attendance  was  fraudulent  in  law,  and  only 
to  avoid  his  taxes.     The  pit's,  socie^  was  not  incorporated. 

^  6.  In  the  foregoing  cases  are  involved  the  general  princi- 
ples of  this  action  for  money  had  and  received }  but  as  the 
pit  in  this  action  can  recover,  whenever  in  equit}',  and  by  the 
ties  of  natural  justice  or  on  moral  principles,  he  ought  to  have 
the  money  of  the  deft.,  it  is  easy  to  perceive  that  this  action 
may  be  continually  extended,  as  new  cases  turn  up  ;  and  as 
this  action  thus  goes  on  tnoral  and  legcd  principles,  blended 
together  in  the  case,  each  case  stands,  in  a  measure,  on  its 
own  facts  and  principles.  If  A  faUdy  represent  himself  en- 
titled to  certain  lands,  under  certain  statutes,  to  B,  and  receive 
moa&y  of  him  under  an  agreed  sale,  he  may  in  this  action  re- 
cover it  back.     2  Day's  Cases  337. 

Two  objections  have  been  made  to  the  extensive  use  of  this  Cowp.  414, 
action.  1.  As  the  pit.  only  states  that  the  deft,  owes  him  so  ^'^^^^  v* 
much  money,  had  and  received  to  his  use,  promised  to  pay  it ; 
the  deft,  never  can  know  with  certainty,  tiU  the  trial,  what  the 
pit.  means  to  prove,  or  what  the  deft,  is  to  answer  to,  and  so 
he  may  often  of  necessity  come  to  trial  totally  unprepared. 
2.  That  to  the  demand  so  stated,  the  deft,  must  necessarily 
plead  never  promised ;  so  that  the  matter  or  point  tried,  never 
appears  on  the  record.  To  obviate  these  difficulties,  which  are 
usually  more  in  appearance  than  in  fact,  (for  the  parties  gener- 
ally find  in  season,  what  the  question  will  be,  &c.)  the  English 
courts  very  properly  sometimes  require  a  memorandum  filed, 
stating  in  substance  the  ground  the  pit.  means  to  go  upon. 
This  in  a  good  measure  obviates  the  first  objection,  but  not  the 
second.  Still  it  will  not  appear  upon  the  record  what  point  in 
the  cause  the  verdict  or  judgment  goes  upon. 

(^  7.  In  this  case  it  was  adjudged,  that  assumpsit  does  not  i  Maie.  R.  66 
lie  to  recover  back  monies,  when  the  parties  are  in  pari  ddic"  winslow  ; 
to  &c.,  or  equaUy  guilty  or  eguaUy  innocent ;   for  then  both  also  see  Bliss 
parties,  in  point  of  fault  or  innocence,  being  in  the  same  situ-  eh^iTTia 
ation,  mdior  est  conditio  defendentis  is  a  rule  that  applies,  and  _8  £^223! 
in  this  case  of  Gates  v.  Winslow,  as  no  firaud  appeared,  the  — &Bos.bP. 
court  presumed  the  deft.,  who  sold  Canada  lands,  to  which  bis  ^^' 
title  was  bad,  to  the  ph.,  and  received  the  monies  for  them  of 
him  he  sued  for,  was  as  innocent  as  the  pit. 

<i  8.  In  this  case  the  deft,  fairly  purchased  a  forged  biU  for  a  3  Borr.  iam, 
valuable  consideration,  not  knowing  it  was  foiled,  and  i»«8ent-  j^^*^  '* 

VOL.  I.  35 
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Ch.  9.  ed  it  to  the  pit.  on  whom  it  was  drawn,  and  he  accepted  it,  add 
^rt.  14.  paid  its  contents  to  the  deft.,  who  acted  innocently.  The 
V^ry^^  court  held  that  the  ph.  could  not  recover  back  the  monies ; 
that  it  was  not  agabst  conscience  for  the  deft,  to  retain  them, 
as  he  paid  a  consideration  ;  the  pit.  made  no  objection  at  the 
time  he  accepted  and  paid  the  bill,  nor  did  he  make  any  in- 
quiry, and  therefore  if  a  fault  any  where,  it  was  his. 

V.  Arundel!^  support  of  a  pauper,  which  the  deft,  could  not  have  recover- 
ed. The  court  held  the  ph.  could  not  recover  back  the 
money.  In  this  case  the  pit.  was  under  a  moral  obligation  to 
support  tlie  pauper,  though  this  alone  was  not  a  ground  of  ac- 
tion^  but  was  of  an  actual  promise,  and  when  he  paid  the  mon- 
ey he  could  have  no  more  right  to  recall  it,  than  he  could  have 
had  to  resist  the  performance  of  an  actual  promise.  The  par- 
ties in  this  case  acted  as  overseers  of  tlie  poor  in  their  two 
parishes.  In  this  case  De  Grey,  C.  J.  said  (and  the  other 
justices  concurred  in  opinion)  that  when  "  money  is  paid  by 
one  man  to  another,  on  a  mistake  either  oifact  or  law,  or  by  <2e- 
ceitf  this  action  will  certainly  lie.  But  the  proposition  is 
not  universal,  that  whenever  a  man  pays  money  which  he  is 
not  bound  to  pay,  he  may,  by  this  action,  recover  it  back. 
Money  due  in  point  of  honor  or  conscience,  though  a  man  is 
not  compellable  to  pay  it,  yet  if  paid,  shall  not  be  recovered 
back  ;"  as  a  bona  fide  debt,  barred  by  the  statute  of  limita- 
tions, this  is  an  honest  debt,  said  the  court,  and  being  paid 
cannot  be  recovered  back.  This  action  does  not  lie  for  die  se- 
lectmen of  a  town  against  a  pauper,  to  recover  back  money 
advanced  for  his  relief.    Chipman's  R.  45. 

1  D  's  R  %^^'  This  was  assumpsit  for  money  had  and  received,  and 
ConiMcticut  the  court  held,  that  ^^  (u^titnpnt  for  money  had  and  received, 
in  EiTor,idO,  though  governed  by  equitable  principjes,  and  not  to  be  sus- 
r^t^rt.—  ^^^^^  '°  opposition  to  equity,  cannot  be  substituted  for  that 
J  Esp.  R.  mode  of  relief  which  belongs  only  to  chancery."  The  court 
877,  Bailey  V.  Jq  this  case  must  have  gone  upon  the  ground,  Uiat  relief  to  be 

2  Eq.  Caws'  ^^^  ^^'x  ^^  chancery,  can  be  sought  for  only  in  that  court,  and 
Abr.  tit  not  in  the  courts  of  law.  After  all,  it  must  be  confessed,  from 
Award.  ^  ^^^  ^f  ^|  ^^  authorities  and  adjudged  cases,  the  line  of 

distinction  is  by  no  means  clear,  and  cases  every  day  arise  in 
Kirby*8  R.      which  it  is  difficult  to  determine,  whether  the  relief  to  be  sought 
is  confined  to  chancery  alone  or  not.     This  action  does  not  lie 
to  recover  back  monies  voluntarily  paid,  on  an  award. 

^11.  Duties  paid  by  mistake,  ice.    In  this  case  the  deft. 
Mass.  s.        took  at  Madeira  five  pipes  of  the  pit's,  wine,  to  bring  to  Salem. 

J.  Court, 

Nov.  Term,  1792,  Derby  v.  Pierce. — If  several  men  be  taxed,  and  indebted  to  a  collec- 
tor for  one  advertisement,  and  he  demands  and  receives  of  one  more  than  his  part,  he 
may  in  this  action  recover  back  the  excess ;  2  Day's  Ca.  909,  Findley  v,  Adams. 
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two  of  them  being  leaky,  as  the  deft,  said,  and  replaced  them,  Ch.  9. 
the  three,  as  he  also  said,  by  three  of  his  own.  The  deft,  brought  Art.  15. 
the  fiye  pipes  to  Baltimore,  where  the  pit's,  agent,  by  his  or- 
der, received  them  and  paid  the  duties.  Held,  the  pit.  might 
recover  back  the  duties  paid  on  the  three  pipes,  by  mistake, 
and  on  the  deft's.  misrepresentation,  and  because  not  paid  on 
the  pit's,  wine,  but  by  mistake  on  the  deft's.  wine.  And  in 
this  case  the  act  of  the  agent  was  viewed  as  the  act  of  the 
principal,  ^t  fadt  per  alium  fadt  per  se. 

§  Idw  Oeneral  principles.  This  was  assumpni  for  money 
had  and  received.  And  held,  when  money  is  paid  in  consid-  7  Mass.  R 
eration  of  a  contract,  which  is  void  for  want  of  power  in  one  3ijShearci- 
of  the  parties,  or  for  any  cause,  other  than  fraud  or  illegality 
in  the  contract ;  the  money  so  paid  may  be  recovered  back  in 
this  action.  In  this  case  Fowler  and  bis  wife  were  seised  of 
land  in  her  right,  and  she  in  her  own  right  and  as  attorney  to 
him,  made  a  deed  of  it  to  the  pit,  who  paid  for  it  $160  &c., 
and  gave  his  note  for  $200.  Pit.  sued  to  recover  back  the 
j^l60,  the  deed  being  void.  See  Fowler  t;.  Shearer,  ch.  130, 
a.  4.  The  note  for  $200  was  nudum  pactum  ;  the  land  re- 
mained with  Fowler  and  wife.  Land  taken  in  execution  by 
the  deft.,  viewed  as  money,  ch.  32,  a.  10,  s.  7. 

^13.  Assumpsit  for  money  had  and  received.     Nov.  25, 
1793,  the  pit.  lent  the  deft.  $500  on  bottomry,  on  the  Schoon-     ^^      j. 
er.  Charming  Sally,  the  deft,  owned,  and  on  a  voyage  to  the  a40, 369, 
West  Indies.     He  gave  a  bond  in  the  usual  form.     She  was  AppietoD  v. 
captured  in  the  voyage  on  her  return  by  the  British,  and  con-  Siew"""^' 
demned  in  the  lower  prize  court,  but  restored  on  the  appeal, 
and  the  commissioners  under  Jay's  treaty  of  1794,  awarded 
the  owner  the  value  of  his  vessel  and  freight,  with  interest. 
Judgment  for  the  pit.  for  the  sum  lent,  and  interest  received  by 
thS  deft,  under  the  said  award.    The  pit.  had  sued  on  the  bot- 
tomry bond,  and  judgment  for  the  deft,  in  that  action. 

Art.  15.  For  monies  paid,  laid  out,  and  expended^  recov- 
ered in  this  action  Uc.  ^  1 .  The  pit.  may  recover  in  assump* 
sit  any  monies  paid,  laid  out,  and  expended  for  the  deft's.  use, 
and  at  his  request,  expressed  or  implied  ;  and  the  law  implies 
a  request  whenever  the  deft,  ought,  in  justice  and  equity,  to 
pay  or  contribute  to  the  pit.  The  same  principles  govern  in 
this  6ase,  as  in  the  case  for  money  had  and  received,  but  with 
several  differences  in  their  application  ;  and  the  same  gener- 
al objections  exist,  that  the  deft,  may  not  be  able  to  be  prepar- 
ed for  trial,  and  that  the  points  decided  do  not  appear  on  record. 
In  the  former  case  the  deft,  receives  the  pit's,  monies,  and  in 
this  the  pit.  advances,  pays,  and  expends  his  own  money  for 
the  deft's.  benefit,  and  at  his  request,  expressed  or  implied,  in 
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Ch.  9.  He  G«£ried  tbMi  to,-Bari.Kld  th>fcc  of  llMMaiat  ib<  Watt  fodiei^ 
AfU  16.  circumstances  in  which  the  deft,  is  bound  in  equity  and  by  the 
^.^-v^^V^  ^®s  of  natural  justice  to  reimburse  the  pit* 
2  T.  R.  100,  %  2.  As  where  the  pit.,  as  surety,  joins  in  a  bond  or  note 
i<^>  "^  M^'  •  ^^^  ^^  deft.,  and  pays  the  debt.  The  pit.  has  this  claim 
neot.^imp.'  agsLinst  the  principal,  the  deft.,  for  the  amount,  as  money  paid 
M.  P.  189.—  to  his  use  ;  but  not  if  the  pit.  had  taken  a  counter  bond,  for 
666  Cowley  ^^  ani^ount  engaged  for,  for  then  he  has  a  special  contract  and 
V.  Danlap  &  security,  to  which  he  must  resort,  for  reasons  before  mention* 
»!•  ed  ;  also,  after  stated. 

Merryweath-       ^  3.  If  A  recover  in  OBsumpnt  against  two  defts.,  and  levy 

erv.Nison.—  the  whole  damages  on  one,  he  may  make  the  other  contribute 

%^^'R^t  in  this  form  of  action  for  a  moiety ;  but  it  is  otherwise  in  cases 

159'  of  tarts^  for  these  are  in  their  nature  several,  and  each  wrong* 

doer  is  originally  Uable  for  the  whole,  and  two  partners  may 

1  T.  R.  20,    join  against  one,  if  they  pay  money  by  his  bad  conduct. 

.stokes  &  ai.       ^  4.  But  a$9umpait  for  money  paid,  laid  out,  and  expended, 

V.     WIS    a .  j^^^  ^^^  u^^  when  the  money  has  been  paid  against  the  ex* 

press  consent  of  the  deft.     As  where  two  parishes  have  been 

used  jointly  to  choose  a  sexton,  and  pay  him,  and  then  one 

elects  one,  it  cannot  make  the  other  pay  part  of  his  salary ;  it 

is  not  paid  on  the  express  or  implied  consent  of  the  parish  not 

electing.    And  so  one  never  can  make  me  bis  debtor  by  voU 

untarUy  pacing  money  to  my  use,  and  against  my  consent. 

8  T.  R.  810,    And  there  never  can  be  the  deft's.  express  or  implied  consent 

ExaU  v.Part-  in  favour  of  the  payment,  when  he  expressly  forbids  or  disavows 

nf^""*  "*  **•     See  Jenkins  v.  Tucker,  ch.  9,  a.  20,  s.  24  ;'and  Hunt  v. 

Bate,  Dyer  272  ;  Hob.  105 ;    D.  b  E.  20  ;  1  Rol.  Abr.  11, 

3T.R.418.—  and  Hawkes  v.  Saunders,  another  chapter. 

T^'hmm"*         ^^'^'  ^**  OniUegal  eontracUf.   ^1.  In  1773,  Keeble,  Sad- 

In  1  Com^'D.  ^^^i  Petrcc,  and  Haiinay,  joined  in  stock-jobbingy  against  the 

203.--Sec      statute ;  all  their  acts  were  illegal,  except  the  transfer  'of 

j&10,000 ;  incurred  losses ;  and  Jan.  8,  1774,  settled  with  Por^ 

tisj  tbeir  broker,  who  had  paid  all  the  differences.  Keeble  repaid 

him  all  he  had  advanced,  except  £811  part  of  Hannay's  share 

of  the  losses.  For  this  Keeble  drew  a  bill  on  him,  in  favour  of 

Portis,  which  Hannay,  the  deft.,  accepted.     This  bill  not  being 

paid,  Portis  sued  Keeble's  executor,  the  present  pit.,  whp  on 

recovery  paid  the  bill,  no  defence  being  set  up  on  account  of 

the  illegality  of  the  transaction.     £264,  part  of  the  sum  the 

deft,  accepted-the  bill  for,  was  his  part  of  the  loss  arising  from 

the  transfer  of  the  £10,000.   The  phs.  sued  to  recover  the  sum 

they  had  paid  Portis ;  the  declaration  was  for  money  paid  by 

pk's.  to  the  deft's.  use.     Verdict  was  for  them  for  their  whole 

demand.    A  motion  was  made  to  set  the  verdict  aside,  or  lo 

reduce  it  to  the  £264  ;  this  motion  was  denied. 
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Tbi3  bill  as  to  the  £264  was  fair ;  as  to  the  rest  of  the  bill  Ch.  9. 
Lord  Kenyon  was  inclined  against  the  pits.  But  Buller  and  the  Jlrt.  16. 
other  two  judges  seemed  to  go  on  this  ground,  that  this  act 
was  not  nudum  in  se  Kcc.,  but  malum  prohibiium  only ;  that 
though  the  law  will  not  raise  a  promise  out  of  such  an  illegal 
transaction ;  yet  here  was  the  deft's,  exprets  promise  and 
consent ;  that  he  in  fact  requested  Portis  to  pay  the  differ- 
ences, and  actually  assented,  which,  in  case  of  maium  prohi" 
bitum^  gave  Portis  an  acticm  against  the  deft.,  if  so,  the  case 
was  clear,  that  the  deft.,  in  fact,  promised  the  testator  by  ac- 
cepting the  bill ;  so  an  express  promise  in  such  a  case  and 
good  ;  that  after  thb  the  deft,  was  bound  in  conscience  to  pay, 
as  consenting  and  being  privy,  and  if  Portis  had  been  pit.  he 
might  have  recovered.  And  Buller  J.  said,  that  in  a  legal  trans- 
action "  if  one  partner  pay  the  whole  partnership  debt,  with«^ 
out  any  express  promise  from  the  other,  the  law  gives  him  a. 
right  to  recover  it  back,  in  an  action  for  money  paid  to  the  use 
of  the  other  partner;  and  it  proceeds  on  tibis  ground  that 
both  are  Uable  to  pay.  But  in  case  of  illegal  contracts,  as 
they  are  not  bound  to  pay,  one  of  them  cannot  acquire  a  right 
of  action  against  the  other,  by  paying  the  whole  without  his 
consent ;  in  such  cases  it  is  necessary  to  have  the  consent  and 
direction  of  the  other/'  That  the  court  here  may  infer,  *'  that 
the  money  was  paid  with  the  knowledge,  consent,  and  autho- 
rity of  the  deft. ;"  and,  that  also  *^  Portis  paid  the  money  with 
the  consent  of  the  deft."  Buller  J.  relied  on  Fackney  v. 
Reynous  ^  a/.  4  Burr.  2069,  2073.  There,  Fackney  the 
ph.,  and  one  Richardson  were  partners,  and  Fackney  paid 
£0000 'm  stock-jobbing  business, ,  against  the  statuie,  i&  1500  Fackney  «. 
on  his  own  account,  and  £1500  on  Richardson's  account,  and  R^yaous. 
the  defts.  gave  the  pit.  their  bond  for  £1500  for  what  he  had 
paid  for  Richardson,  and  held  good.  The  paying  the  £1500 
was  not  malum  in  se,  but  only  prohibited  by  the  act  of  Parlia- 
ment. According  to  these  cases  if  two  men  be  partners,  and 
one  pay  ^100  for  smuggling  goods ,  which  is  malum  prohi^ 
bitum  only,  though  the  law  will  raise  no  promise  in  the  other 
to  pay  his  half,  yet  if  he  give  his  note  or  bond,  or  make  his 
express  promise  to  pay,  this  he  will  be  held  to  perform. 

^  2.  The  deft,  and  others  engaged  in  « stock-jobbing  busi-  ^'^'  ^^' 
ness  against  the  statute.  One  Wilson,  his  broker,  paid  the  LuUey. 
differences  for  the  deft.  He  and  Wilson  referred,  a&d  the 
award  was,  that  there  was  due  £306  I2s.  6d.  from  the  deft, 
to  Wilson ;  for  £100,  part  of  which  Wilson  drew  his  bill  on 
the  deft,  who  accepted  it,  and  Wilson  endorsed  to  the  pit. 
who  was  one  of  the  referees ;  he  was  nonsuited,  because  the 
bill  grew  out  of  a  stoch-jolAing  transadionj  and  the  ph.  knew 
it,  and  the  bill  was  given  for  the  difference. 


194  ASSUMPSIT. 

Ch.  9.  ^  3.  The  pit.  and  deft,  were  partners  io  the  insurance  of 

Art.  16.  ships  bc.^  contrary  to  the  statute  of  6  George  I.     The  business 

V,^*V*V^  was  carried  on  in  the  pit's,  name,  and  he  paid  all  the  losses. 

2  H.  Bl.  379y  He  cannot  recover  of  the  deft,  a  share  of  the  monies  paid  ;  for 

Mitchell  «.  the  pit^  entered  into  illegal  contracts  to  which  the  deft's.  con- 

Cockburn. —  /  .    •       i-    j   i  °  i  mi       i  mi 

6  T.  R.  405,    ^"t  ^as  not  implied  by  law.     The  law  will  not  raise  a  pro- 
Both  V.  mise  to  an  illegal  purpose. 

Hod{ison.  §  4.  An  agreement  to  dispense  with  deceit  is  contrary   to 

Doct.&Stud.  S^^^  morals,  is  indecent,  and  void;  upon  the  general  princi- 
38.  pie  that  the  law  forbids  every,  agreement  or  contract  to  do  or 

have  done  any  thing  that  is  immoral. 
c  *^  \^^^'  $  &•  In  this  action  the  pit.  sued  for  a  balance  of  £30  on 
coin  County,  account,  the  deft,  offered  to  pay  £12.  They  played  a  game 
June  1800,  at  cards  to  decide  whether  the  deft,  should  give  his  note  to 
Dodge!  ^  the  plt»  for  £30,  or  £15,  the  pit.  won,  and  the  deft,  gave  hi» 
note  for  £30.  The  court  adjudged  this  to  be  a  good  not^^  on 
See  Gaming,  a'plea  on  the  statute  against  gaming ;  but  was  the  play  lawful  ? 
4  T.  R.  466,  ^  6.  In  this  action  it  was  holden,  that  if  A,  an  inhabitant  of 
PenSuna  —  Guernsey,  knowingly  sell  goods  to  B  to  be  smuggled  into  Eng'- 
Cowp.  341,  land^  and  (usist  him  for  the  purpose^  the  contract  of  sale  is 
Holman  ».  void,  and  A  cannot  recover ;  but  otherwise,  if  A  be  a  for-^ 
o  nson.  eigner.  So  possibly  if  A  had  not  assisted. 
6  T.  R.  596  ^  '^-  ^^^  '"^  ^  Ifkter.  case  the  same  disability  was  extended 
be.,  Waymit  to  ^  foreigner j  as  when  the  pit.  of  Lisle  sold  to,  and  packed 
r.  Reed.  See  ^p  goods  for  the  deft.y  in  a  suitable  manner  to  be  smuggled  into 
LaHTence,  England,,  though  he  was  not  concerned  in  the  risk  of  import- 
3D.&E.464.  iog  the  goods  into  England }  and  the  court  held  he  could  not 
recover  the  price  of  the  goods,  for  so  packing  them  was  assist'* 
ing  in  the  smuggling.  The  assisting  was  the  objection. 
2  H.  Bl.  379,  ^  8.  No  implied  promise  arises  out  of  an  illegcd  transaction, 
Tyier^Wall  ^^  ^^  ^  ^^^  ^  ^^  concerned  m  illegal  insurances,  and  A  pays 
son's  Part.  the  losses  with  B's  e3q)ress  consent,  he  cannot  compel  him  to 
114,115.        pay  his  proportion  of  the  losses  so  paid;  but  here  was  no 

express  contract. 
2  Bos.  &  Pui.      ^  9.  In  this  case  all  the  former  cases  were  examined,  and 
r^More"— *^^    the  authority  of  Mitchell  v.  Cockburn  fully  recognised.    This 
Watson  on     was  a  casc  of  losses  paid  by  one  partner  on  illegal  insurances, 
Pali.  116.       and  referees  had  awarded  the  other  should  contribute  his  part, 
and  the  court  held  the  award  was  bad,  and  it  was  set  aside. 
In  this  case  the  court  seemed  to  doubt  the  distinction,  between 
the  cases  of  money  paid  by  one  man  for  another  in  malum  in 
96,  and  malum  prohibitum  and  Rooke  J.,  thought  that  '^  every 
^oral  man  is  as  much  bound  to  obey  the  civil  law  of  the  land, 
as  the  law  of  nature."    And  on  the  whole,  the  sound  principle 
is,  the  law  will  not  raise  or  imply  any  promise  in  aid  of  a  trans- 
action forbidden  by  the  law  of  the  land ;  but  it  does  not  fol* 
low,  the  law  will  lend  its  aid  to  defeat  an  express  contract,  as  a 
bond  or  note,  or  the  maxim  melior  est  conditio  possedentis. 
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Abt.  17.  For  monies  paid  by  sureties,  baii,  fye.    ^1.  It  is    Ch.  9. 
a  settled  principle  in  law  and  equity,  that  if  a  surety  or  bail  pay    Art,  17. 
his  principal's  debt,  he  may  have  this  action  for  monies  paid,  V^^v^^ 
laid  out,  and  expended.     The  only  question  of  any  difficulty  Cb.  82,  a.  35. 
is,  when  he  may  have  it.     Dig.  12.  4.  4. — Fide-jussor  Dig.  J'^^®."*"'*" 
46.  16.  7.— Dig.  17.  1.  38.  R^/m 

^  2.  It  has  been  holden,  that  !if  the  surety  pay  the  debt  of  6  Co.  24, 
his  own  accord,  though  not  arrested  or  sued,  be  may  sue  his  ^^^  of 
principal.     If  there  be  a  bond  of  indemnity,  it  is  not  neces-  |  Esp.2^''*"" 
sary  that  the  same  should  be  sued,  for  if  the  surety  pay  the  See  Jenkins 
money  without  suit,  the  bond  of  indemnity  is  forfeited.  rh"^Q*^^*^  o 

<i  3.  For  the  mode  of  indemnifying  a  surety,  see  the  article,  24.— ktrby'i 
Save  harmless,  and  Symonds  v.  Wheeler.  R.  137.~2B1. 

^  3.  "  The  principal  is  not  indebted  to  the  surety,  till  he  is  ^^J^  '^^    ^ 
obliged  to  pay  the  debt  for  him,"  and  if  this  do  not  happen  till  _Cro.  jRm. 
after  the  bankruptcy,  the  surety  cannot  prove  his  debt  under  the  127, 288,  Os- 
commission.     In  ancient  times  if  the  surety  paid  the  bond,  he  sbaJ^!lcro 
could  not  recover  of  the  principal.     It  is  well  settled,  that  a  £i.  26,  Bush 
surety  need  not  wait  till  he  is  sued,  but  he  may  pay  the  debt  J;  ^*%*^J^ 
when  it  becomes  due,  and  when  also  judgment  is  recovered  whigfai «.    ' 
against  him,  so  that  his  person  or  estate  is  exposed  to  execu-  Harvy.— 
lion,  he  may  sue.  his  principal  for  monies  paid  to  his  use^  and  13^  chriaT 
at  his  request,  implied  in  law ;  and  this  where  the  surety  Notes.— 2  T. 
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relies  on  the  legal  assumpsit,  raised  merely  by  the  operation  ^• 

of  law  on  the  substantial  prindpUes  of  justice  and  equity.  449^Miirrin 

^  4.  But  whenever  the  surety  takes  an  indemntfying  bond  v.  Johnson's 
in  fact,  or  other  security,  he  may  then  sue  according  to  the  J!}'"^!]!^^ 
tenor  of  it ;  for  he  may  lend  his  credit  for  what  time,   or  on  437.-010.  ' 
what  terms  he  pleases  ;  the  surety  is  damnified  by  payment  or  James  839.— 
judgment  against  him,  though  no  execution  has  issued  ;  for  si^e^^jn^h 
the  reasons  elsewhere  in  this  article  mentioned.  i69,a.  2.-in! 

§  6.  So  if  the  surety  be  sued,  and  obliged  to  retam  in  his  ^*-  ^^»  "^42. 
case  counsel,  he  is  damnified,  and  whenever  he  is  damnified  ipsJLi  in^' 
he  may  sue.     In  one  case  it  is  stated,  that  if  the  money  be  ci.  437,  cites 
not  paid,  by  which  the  surety  is  chargeable,  and  dare  «o^  g 'jf.*^*  ^» 
attend  his  business,  he  is  damnified  and  may  sue.  lo  £.  487.  ~~ 

s}  6.  And  in  another  case  it  is  stated,  that  if  the  money  be  3  Bulstr.  233. 
not  paid  at  the  day,  it  is  a  present  forfeiture  of  the  counter  bond ;.  — ^^  K.  4, 27, 
for  he  has  put  the  pit.  in  danger  of  being  arrested,  and  it  is  a  21  Tjutier"*^ 
present  damage.     And  in  another  case  it  is  stated,  that  if  the  Southern. 
creditor  endeavour  to  arrest  the  surety,  he  may  call  on  his  prin- 
cipal for  indemnity  ;  but  though  the  surety  is  thus  damnified, 
yet  the  amount  of  his  damages  will  depend  on  tlie  circum- 
stances of  the  case. 

(^  7.  On  the  counter  security  the  surety  may  sue  according  xoassaint  v. 
to  the  provisions  of  it.     As  where,  Nov.  1783,  the  surety  join-  Martinent.— 
ed  in  the  original  bond  with  his  principal  to  A,  to  pay  March  ^  2^'l!*£^^ 
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Ch.  9.  1786,  and  tooK  a  oounter  bond  to  pay  March  1784.  And 
Art.  17.  Buller,  Justice,  said  a  surety  may  lend  his  credit,  if  he  will, 
V,^V^M^  ^^Y  f^f  ^1*^0  months,    A  surety  damnified  before  payment 

must  declare  specially. 
2  T.  R.  540,  (^  8.  And  in  another  case  it  was  held,  the  surety  was  allow- 
c  "rt"-I  ^^  ^^  ^'®  counter  security  to  get  the  amount  of  the  debt  into 
Doocl.  i<»,  ^^  hands  from  the  principal,  one  day  before  the  original  debt 
and  Cowp.  become  due,  aiid  so  one  day  before  the  surety  could  be  held 
r^MiHs  —  "^    to  pay.    The  counter  security  was  an  absolute  bond,  with   an 

2  w.  Bl.  794,  endorsement,  shewing  it  was  to  indemnify. 

Qoddard's  ^  9.  But  in  Taylor  v.  Mils  the  court  held,  that  the  surety 

1^17  Chit-^  ^^^  '^^^  damnified,  till  he  was  called  an  and  had  paid,  and 
ton's  case.—  could  not  sue  on  the  implied  promise  before ;  (in  the  last  case 
L^\^^*  he  paid  on  a  judgment :)  for  till  payment  of  the  debt  or  judg- 
—8  wits.  346,  ment,  there  is  a  possibility  the  creditor  may  get  his  debt  of  the 
Young r.  principal;  but  still  the  surety  may  be  specially  damnified  in 
onr  whiffin  ^'*®  above  ways,  and  in  others,  though  not  by  the  payment  of 
^  the  debt.     The  surety's  body  being  in  execution,  is  equal  to 

the  actual  payment  of  the  debt,  as  it  respects  the  surety  him- 
self ;  but  it  is  conceived  not  as  it  respects  the  principal,  and 
the  amount  of  damages  to  be  attended  to. 
Chan.  Cases        ^j  10.  In  this  action  for  monies  paid  by  a  surety,  another 
R^4l20 '^    luaterial  question  is,  how  far  another  surety  is  liable,  and  when. 
160.— a  Com.      Sureties  are  equally  chained  in  equity,  Hob.  264,  and  in 
^'in' ^'    ®9"^^y  ^"®  surety  may  compel  another  to  contribute  towards  a 
debt  for  which  they  were  jointly  bound.     If  a  surety  pay,  he 
shall  be  relieved.     If  one  surety  pay  the  whole,  he  shall  be 
relieved  against  the  other  sureties.    If  two  be  jointly  bound,  and 
one  dies,  equity  will  deem  his  representatives  to  be  charged 
paripassuj  with  the  survivor. 
Ca.  Ch.246.       ^11.  So  if  three  are  bound  in  a  bond,  recognisance,  be* 
-"^  1^'  ?^    ^^^  ^°®  ^^^7  *s  sued,  and  pays  the  whole,  and  another  is  insol- 
*      *      '  vent,  he  who  has  paid  shall  have  contribution  against  the  third 
for  a  moiety,  though  in  another  case  it  was  held  the  third 
should  pay  only  a  third.     Quaere,  as  to  this  last  case. 
1  Vera.  456.        ^  12.  So  by  the  custom  of  London,  one  surety  paying  the 
whole  debt  shall  make  the  other  sureties  contribute. 

§  13.  As  there  is  no  court  of  Chancery  in  Massachusetts,  to 
carry   these  principles,  founded    in  justice  and  equity  into 

3  Cranch  ©ffcct,  it  IS  done  by  this  action  for  money  paid,  laid  out,  and 
493,  where  expended ;  the  practice  of  this  State  hitherto  has  been  limited 
assampsit  lies  j^  this  respect,  but  as  far  as  it  has  gone,  it  has  adopted  the 

on  a  letter  of  »  i_  i_j 

credit.  ^^^  course  nearly,  as  chancery  has  pursued. 

Mass  S  J  §  14.  Therefore  where,  September  2,  1767,  one  William 

Court,  ken-    Tufts  soW  land  to  B.  Tupper,  Obadiah  Hussey,  Robert  Bar- 

nebec  Comi- 
ty, July  1799,  Topper's  adm.  lo  reyiew,  v.  Hauey. 


MONEY  HAD  AND  RECEIVED.  197 

ker,  and  James  Folger,  and  gave  them  a  deed  as  joint  ten"  Ch.  9. 
untSf  and  they  paid  him  a  part  of  the  purchase  money  down»  Art.  17. 
and  gave  him  their  joint  and  several  bond  for  £460  ISs.  Ad. 
the  residue.  Prior  to  1781  Hussey  and  Tupper  each  paid 
his  quarter  part  of  the  bond,  Folger  paid  £100,  and  Barker 
£22.  Barker  died  insolvent;  the  administrator  of  Tufts  got 
judgment  against  Hussey  in  1791  for  £599 ;  this  his  estate 
paid.  Folger,  as  was  said,  was  insolvent.  In  1793,  the  ad- 
ministrator of  Hussey's  estate  brought  this  action  against  Tup- 
per, and  July,  1796,  recovered  half  the  sum  Hussey  had 
paid,  debt  and  costs,  about  £300;  and  on  this  residue  in 
1799,  Hussey's  administrator  had  this  judgment  confirmed. 
And  the  coiurt  held,  that  Tupper  was  liable  in  this  action  for 
monies  paid  &z;c.  to  pay  half  what  Hussey  bad  paid  ;  that  is, 
half  of  the  deficiency  of  Folger  and  Barker,  and  merely  as 
joint  obligors;  for  Tupper  had  long  before  paid  his  own 
quarter  part. 

^15.  The  Same  principle  holds  among  sureties.  Hence,  if 
there  be  three,  and  one  fails,  the  other  two  must  share  the 
loss  equally. 

^  16.  In  this  action  it  was  decided,  that  an  action  for  money  l  Mam.  R. 
had  and  received  does  not  lie  for  a  surety  who  has  paid  his  ^^Jif  **"*  ^' 
principal's  debt,  but  one  for  money  laid  out  and  expended 
lies  for  him,  and  he  may  recover,  though  the  money  was  paid 
on  a  usurious  contract,  which  the  principal  might  have  avoid- 
ed, for  it  is  not  for  him  to  say  his  surety  ought  to  have 
avoided  it. 

§  17.  Jjf  the  surety  pay  more  than  the  debt^  it  is  his  own  loss.  ®;  ^-  ^^' 
As  in  this  case,  December,  1786,  Wheeler  as  principal^  and  simonds  r.' 
Simonds  as  surety^  gave  their  note  to  John  Fiske  Esq.  to  pay  Wheeler, 
him,  February  26,  1787,  £600  in  the  securities  of  the  United 
States  of  a  certain  description,  then  worth  25. 2d.  in  thejpound. 
Wheeler  paid  all  but  £130  and  interest;  in  all,  £150:  No- 
vember, 1792,  Simonds,  the  surety,  paid  this  sum  £150,  near 
20^.  in  the  pound,  or  about  £105  above  the  value  of  the 
debt  in  the  market,  February  26,  1787,  when  payable.  Si- 
monds then,  as  surety^  sued  Wheeler,  usprincipaly  to  recover 
of  him  the  £150;  but  June  term,  at  Ipswich,  1793,  recovered 
only  £45,  the  real  debt.  In  the  case  of  this  note,  after 
several  arguments,  it  was  held,  that  the  value  of  the  securities 
February  26,  1787,  the  day  of  payment,  was  the  measure  of 
damages,  and  not  their  value  at  the  time  of  the  trial.  See 
Fiske  V.  Wheeler. 

§  18.  In  this  case  Mrs.  Ansart,  the  deft.,  was  executrix  of  «J^*S^?' 
her  husband's  will,  and  for  a  debt  due  to  his  estate  took  a  note  ,,,  Ansart  & 
to  herself  as  executrix  for  $189,53  from  his  debtor;   on  this  Locke,  her 
note  Locke,  the  trustee,  collected  the  money  as  her  attorney ;  ^'^^* 
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.Ch.  9.  the  court  held,  that  it  was  her  own  debt  or  ffioney^  and  Locke 
Art.  18.  was  her  trustee  and  debtor^  and  that  she  niight  have  sued  the 
y^^y^J  note  in  her  own  right,  and  naming  her  executrix  was  but  sur- 

plutage. 
3  T.  R.624,        ^19.  If  a  broker  buy  goodd^  for  his  piyuicipa,!,  and  agree  for 
Carrey  v.       qq^  third  per  cent,  to  indemnify  him  from  any  iw*  on  the  re- 
*°**^°*       sale  ;   if  the  principal  have  a  fair  opportunity  to  seU  to  advan- 
tage, but  neglect  it,  the  broker  is  discharged  of  his  under- 
taking, as  surety  to  guarantee  the  price,  though  the  principal 
afterwards  be  obliged  to  sell  at  a  loss. 

,  ^  20.  Where  the  pit*  pays  by  compulsion.  In  this  case  the 
8  T.  R.8oe,  three  defts.,  lessees  of  certain  premises,  were  bound  by  cove- 
^?2e  &aL^  nant  to  pay  the  rent.  Th^  pit.  put  his  goods  upon  them,  (his 
The  sarety  carriage,)  after  he  knew  that  two  of  them  had  assigned  their 
5b°d^bt^**'  interest  to  Partridge,  the  other  co-lessee.  He  received  the 
dae  to  him  plt's.  carriage,  which  was  taken  as  a  distress,  for  the  lessor's 
fromUiepriD-  rent.  The  pit.,  to  redeem  his  carriage,  paid  the  rent  in  arrear, 
wllfety  has***  Compelled  as  he  was  by  the  circumstances  of  the  case,  and 
paid  his  debt,  took  a  receipt  from  the  lessor's  attorney,  as  so  much  money 
QTl^ol^d^  received  on  account  of  the  three  defts.  The  court  held,  that 
V.  Vand«r-  ^^  P^^*  ought  to  recover  against  them  for  so  much  money  paid, 
heyden.         laid  out,  and  expended  for  tlieir  use,  and  that  he  was  not  held 

to  look  to  Partridge  alone. 
Civil  Code,  ^21.  By  the  French  law,  tlie  surety  may  oblige  the  credi- 
s^e^*'  tor  first  to  call  on  the  principal,  pointing  out  the  means  of  pay- 
ment. 
6  T.  R.  176.  ^  22.  The  suretyU  deed  does  not  extinguish  the  prindpaTs 
l2  ""^&  simple  contract  debt,  as  tlie  principal's  deed  or  bohd  does ; 
Several  cases.  One  reason  of  the  difference  is,  several  actions  may  be  against 
of  counter  se-  several  distinct  contractors  for  the  same  debt,  but  several  ac- 
sorety.***  ®  tions  cannot  be  against  one  and  the  same  person  for  the  same 
dpbt. 

AjiT.  18.  For  monies  lent.     If  the  pit.  sue  for  monies  lent, 

it  must  be  to  the  detuhimsdf.  And  agents  and  principals  fyc. 

2Wils.l4l,         ^  1.  The  word  lent  is  a  technical  term,  and  can  only  be  for 

LUter?*  *•      money  lent  to  the  deft,  himself  and  not  for  money  to  a  third 

person.     If  it  be  advanced  or  paid  to  a  third  person,  it  is  not 

money  lent. 

3  Wils.  388,        ^  2.  But  assumpsit  for  money  lent  to  the  wife,  at  tlie  re- 

H^y'*''       ^^^^  of  the  husband,  is  good ;  this  is,  in  fact,  a  loan  to  him. 

The  money  was  lent  to  her,  while  he  was  absent  on  a  voyage, 

2  Wils.  141.—  ^^  ^^^  request  before  he  sailed.    But  it  is  well  to  declare  for 

lmip.M.P.      monies  delivered  to  such  third  person  at  the  deft's.  request. 

1  Dall    429    "^^  cases  on  this  head  require  but  little  attention. 

430.— S.  c. '       ^.3.  In  an  action  for  money  had  and  received,  no  title  deed 

Pennsylva-     pf  land  is  evidence  of  ih^  ground  of  action,  but  it  is  of  the 

rij^tv^Met-  ^^™>  ^d  S^od  evidence,  when  not  the  immediate foundatum 

Gher. 
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of  the  action,  hut  only  leading  to  it.    In  this  case  the  deft.    Ch.  9* 

had  received  the  monies  for  lands  not  to  be  found.     MaAy    ^rt  1'8. 

authorities  were  cited  in  this  case.   The  material  ones  of  those 

for  the  deft;  wert  Cowp.  414;418,*818,  819 *;  Dougl.  132; 

Salk.  210 ;  Cro.  J,  606  ;  2  W;  Bi:  1249.     Those  for  the  pit. 

were,  Dougl.  18;   Salk.  22,  S84;  Buller  N.  P.  31 ;  2  Stra. 

916  ;  2  Burr.  1088.  '  :    ' 

^  4.  Sevefal  cases.    Customhouse  duties  paid  hy  the  pits.  7  Mass.  Q. 
agent  and  principal  ^c. '  Jtssumpsit.     A  Demerara  merchant  ^^  ^^» 
sent  to  the  defts.  fbrty  hogsheads  of  sugar,  to  be  delivered  to  Greened  ai. 
them  in  Boston  ;  biit  th^jr'w^re  carried  to  Portsmouth  by  the 
mlister.    The  pits,  and'  Swett,  since  deceased,  who  under- 
took to  act  tot  the  defts.,  gave  their  bonds  at  the  customhouse 
in  Portsmouth  for  the  duties  on  the  sugar,  afterwards  trans* 
ported  to  Boston  to  the  defts.  The  pits,  sent  the  drawback  cer- 
tificate to  their'  agent  in  Boston,  instructing  him  not  to  deliver 
it  to  defts.,  till  they  should  indemnify  tlie  pits,  as  to  the  duties. 
Defts.  sold  the  sugars  as  entitled  to  debenture^  but  could  not 
dbtain  the  certificate  of  the  pits.,  and  because  not  so  indenmi- 
fied.     Tfais  the  defts.  refused  to  do.     Hence,  the  drawback 
was  lost,  ind  the  defts.  had  to  allow  it  to  the  buyers  of  the 
Sugars.     Judgment  for  the  pits,  to  the  amount  of  the  duties 
they  paid  ;  for  it  was  reasonable  the  pits,  should  be  indemni-' 
fied,  aiid  till  this  was  done,  it  was  not  unjust  for  them  to  re- 
tain the  certificate,  and  the  court  added,  '^  if  tliis  is  not  a  suffi- 
cient excuse,  then  this  is  the  common  case  of  one  man  hav-  , 
ing  paid  money  for  another  at  his  request."    Where  the  real  |2  ^^^  r, 
owner  of  the  goods  imported  was  liable,  only  as  co-surety  in  a  99,  Taylor  r. 
customhouse  bond ;  the  pit.  imported  his  goods,  and  immedi-  Savage, 
ately  consigned  them  to  A,  who  became  principal  in  such  bond, 
and  the  pit.  and  deft,  his  sureties.     Pit.  paid  the  bond  and 
recovered  half  of  the  deft. 

^  6.  Agent  and  principal^  as  to  contracts.     This  was  oj-  i  d.&E. 
sumpsit  aeainst  the  deft.,  and  held,  an  officer  appointed  by  the  173,  Mac- 

ijovernment,  and  treating  as  an  agent  for  the  pubhc;  is  not  <jin,and.— 
iable  to  be  sued  on  contracts '  made  by  him  in  &at  capacity.  East  1»6, 
And  not,  even  if  he  contract  by  deed^  if  on  account  ofthegovem^  -^'^  UDwin 
ment.  1  D.  Sc  E.  674,  679.'    This  was  covenant  on  a  charter-  La  c^^eo, 
party,  in  which  the  deft,  contracted  on  account  of  his  majesty^  Brown  v. 
and  the  court  said,  "  and  whether  the  contract  be  by  parol  or  ^"«**"- 
by  deed,  it  makes  no  difference,  as  to  the  construction  to  be  put 
upon  it."    So  Brown  v.  Austin  is  on  the  same  principle.  Ch. 
9,  a.  20,  s.  10.     Brown  procured  witnesses  in  a  public  trial 
for  the  United  States,  and  held,  he  was  not  liable  to  pay  them*. 
Bodydon  v.  Dexter  to  the  same  effect.  1  Cranch.  345.    The 
law  is  the  same  as  to  an  agent  of  a  foreign  government.   3 
Dall.  384,  Jones  v.  Le  Tomb.— 2  Bin.  20U— 1  Wash.  199. 
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Ch.  9.  1^  6.  So  a  public  agent  toko  engages  for  the  public  u  not  lla" 

Art.  18.  hie  generally  fyc.  Thw  was  assumpsit  by  the  master  of  a  reve- 
V^ry^^  nue-cutter,  for  the  care  of  his  vessel,  and  services  of  himself 
9  Mass.  R.  and  men  ;  and  for  money  had  and  received  fyc.  Facts.  Jos. 
*^i  F**®-  Otis,  a  collector  of  the  United  States  in  Barnstable,  was  in- 
Otis  cited  ^^"^'  ^^^  incapable  of  business,  and  his  son,  the  deft.,  did  the 
spbil.Evid.  business  of  his  office,  and  had  the  whole  control  and  manage- 
14, 16.  ment  of  it,  as  deputy-collector,  except,  for  the  most  part,  offi- 

cial papers  and  accounts  were  in  his  father's  name,  and 
signed  by  him.  Feb.  2,  1809,  the  deft,  proposed  to  the  pit. 
to  charter  or  hire  his  schooner  Betsey^  as  a  revenue-cutter, 
and  to  employ  him  as  master,  with  such  men  as  he,  the  ph., 
should  engage  and  employ  as  part  of  the  crew ;  the  deft, 
reserving  to  himself  a  right  to  engage  a  mate  and  the  rest  of 
the  crew,  to  be  attached  to  the  customhouse,  and  in  perma- 
nent service  for  six  months,  the  vessel  at  4(  180  a  month,  and 
the  master  and  crew  at  the  stated  wages  in  the  revenue-cutter. 
These  terms  the  pit.  accepted,  and  the  bargain  was  closed^ 
Thirty-six  days  after,  the  ph.  and  crew  were  discharged  by 
the  deft.,  who  said,  he. would  pay  for  their  services  when  fur- 
nished with  the  money,  as  the  witnesses  understood  it*  The 
pit's,  account  was  rejected  at  the  Federal  treasury,  on  the 
ground  the  deft,  had  stated  the  pit.  had  been  paid  for  all  ser- 
vices. The  said  proposals  were  in  pursuance  of  directions 
from  the  treasury,  dated  Jan.  16^  1809.  In  April  or  May,  the 
deft,  received  $1000  from  the  treasury  to  pay  revenue-cut- 
ters ;  there,  however,  was  some  evidence,  part  of  this  sum  was 
received  in  Feb.,  and  had  been  applied  ^j  to  pay  revenue- 
cutters  previously  employed.  The  deft's.  letters  to  the  secre- 
tary of  the  treasury  were  to  shew  the  hiring  be.,  for  which  the 
ph.  demanded  payment,  were  only  a  proposal  on  the  pit's,  part, 
and  not  a  conclusive  contract.  Jury  found  a  contract  of,  and 
a  verdict  for,  money  had  and  received.  The  court  held, 
''  that  where  a  public  agent  makes  a  contract  in  the  name  and 
behalf  of  the  government,  it  is  a  point  well  settled,  that  the 
age;it  is  not  liable  to  the  action  of  the  party  contracted  with, 
who  must  look  to  the  government ;  but  if  such  agent  should 
deny  to  the  government  that  he  had  entered  into  such  con- 
tract, and  by  such  interference  prevent  the  party  from  his 
remedy  as  against  the  government,  he  must  be  personally  lia- 
ble, as  he  has  in  his  conduct,  in  eHect,  disavowed  his  acting  in 
character  of  a  public  agent."  So  the  verdict  for  the  pit.  is 
right.  Quaere,  if  the  jury  believed  the  deft,  had  receiv- 
ed from  the  treasury  monies  intended  to  meet  the  pit's,  de- 
mand, and  he  had  refused  to  pay  it  over,  they  were  correct  in 
their  verdict  for  monies  had  and  received.  What  a  public  agent 
may  give  in  evidence,  Cabot's  case. 
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t)  7.  This  was  covenant  broken  against  the  agent  of  the    Ch.  9. 
Massachusetts  State  Prison^  on  a  covenant  to  furnish  the  ph.    Art.  18. 
the  labour  of  from  twenty  to  forty  convicts  for  one  year,  in   y^^>/^\J 
plating  and  harness-making  &c.,  and  to  furnish  stock  mon^ily,  9  Mass.  R. 
and  provide  tools  8tc.,  and  to  give  the  pit.  the  same  power  49o,  Davis  r. 
over  them  as  the  assistant  keeper  had.     The  pit.  was  faith- 
fully to  superintend  them  fcc,  and  have  half  the  profits.  When 
the  agent  made  the  contract,  he  had  power  to  do  it,  but  he 
failed  to  perform.     Held,  he  was  not  liable.     Deft's.  second 
plea  was,  that  he  was  agent  &c.,  and  as  such,  and  not  other- 
wise, he  made  the  contract  be.,  hoc  parattts. 

Promise  to  pay  another's  debt  raised  by  law  is  not  within 
the  statute  of  frauds.  See  Goodwin  v.  Gilbert,  Ch.  32,  a.  4. 
The  agent's  power  depends  on  his  commission,  not  on  v;hat  he 
professes  on  the  face  of  his  acts.  5  Wheaton  236. 

Assumpsit  on  several  promissory  notes  made  by  agents,  \  \  Mass.  R. 
And  held,  if  pne  make  a  contract  in  writing,  intending  to  act  ?7,  stackpole 
as  agent  and  bind  his  principaly  it  must  appear  in  the  con-  nold* Weilet 
tract  itsey^j  he  acts  as  agent,  and  parol  evidence  is  not  admissi-  105. 
ble  to  contradict,  vary,  or  affect  materially  hy  way  of  explana- 
tion any  written  contract,  within  the  statute  of  frauds  or  not,  if 
the  contract  be  perfect  in  itself,  and  is  capable  of  a  clear  expo- 
sition from  its  terms.  But  yet  the  deft,  may  shew  by  parol  evi- 
dence a  want  of  consideration  for  a  promissory  note,  in  a  suit 
between  the  original  parties  to  it,  or  illegality  or  fraud  in  the 
transaction  ;  nor  does  the  rule  extend  to  receipts. 

^  8.  The  pit.  had  an  account  for  work  8m5.  against  the  deft.,  ?^^*  ^^'^*    ^ . 
and  presented  it  to  his  steward.  Hunt,  for  payment,  receipted  it  Hertford, 
as  received  of  the  deft.,  and  took  Hunt's  own  check  for  it,  on 
a  banker ;  this  he  refused,  and  also  a  second  like  check. 
Hunt  failed ;  then  the  pit.  applied  to  the  deft,  for  payment, 
who  refused  on  the  ground,  Hunt  had  sufficient  funds  of  the 
deft's.  to  pay  &c.,  and  went  off  in  his  debt.  Held,  the  deft.,  the 
principaly  was  liable  ;  as  it  did  not  appear  he  was  prejudiced 
by  Hunt's  (his  agent)  giving  his  checks  be.,  but  if  it  had  ap- 
peared, the  deft,  bad,  in  the  mean  time,  inspected  his  accounts, 
and  had  dealt  with  him  on  the  ground  he  actually  paid,  as  the 
receipt  imported,  then  the  deft,  would  have  been  discharged. 
And  see  several  cases.  Master  and  Servant,  Ch.  47.    Far*  g^e  also 
mer  v.  Davis.     See  Cushman  v.  Loher,  where  the  act  of  the  Wardv.Fil- 
principal  confirms  that  of  the  agent,  Ch.  80,  a.  1,  s.  9,  10;  J^on»ci»-^» 
and  Floyd  v.  Day,  Ch.  9,  a.  19,  22,  where  the  agent  com- 
promised the  principal's  debt. 

^  9.  An  agent  received  goods  on  condition  to  pay  to  B  a  ^^^**j^*'' 
certain  sum  out  of  the  first  proceeds.     Tliis  acceptance  the  r.  Bilcht.— 
principal  approved.     Held,  the  agent  was  bound  to  pay  B  said  SeeCh.47|a. 
sum,  though  the  principal  had  previously  assigned  the  goods  ^'phn?  Evid. 
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to  C,  Without  the  agent's  knowledge.  This  payment  to  B  was 
the  oondition  of  the  first  sale.  See  Salter  v.  Fiddf  goods 
bought  by  an  agent  attached  be. 

^10.  An  attorney  or  agent  received  of  his  prbcipal  C's 
note  to  him  to  collect,  and  C  being  considered  insolvent  and 
having  absconded,  D,  in  his  behalf,  offered  to  pay  13^.  4ef.  in 
the  pound  of  the  debt.  The  principal  made  no  objection  to 
this  offer,  and  the  agent  afterwards  settled  with  D.  accord- 
ingly. Held,  the  agent  was  answerable  to  his  principal  only 
for  the  sum  received  of  D.  The  principal's  silence  amounted 
to  his  assent  to  D's  offer.  See  Carew  v  Otis^  I  Johns.  R. 
4 18,  and  4  Johns.  R.  377. 

If  an  agent  pay  over  money  after  notice,  he  is  liable  he.  If 
he  receive  only  a  moiety  of  the  proceeds  of  a  priaie,  he  is  an- 
swerable for  no  more  Sec,  Briggs  Sf  al.  v.  Lawrence.  Agent's 
receipt  for  goods  binds  the  principal.  See  also  Ch.  47,  k.  5, 
3.  13,  Gibson  v.  Colt  if  al.  See  Principal  ac^d  Agent,  Ch.  1, 
a.  16,  s.  4. 

^11.  Replevin  for  8756  hides;  held,  if  one  as  agent  con- 
tract for  the  purchase  of  goods,  and  part  only  delivered  to 
him,  and  he  received  from  his  principal  more  monfijr  than  the 
part  delivered  cost,  including  charges ;  he  may  hol^  m9f  e  of 
the  money  to  indemnify  himself  for  his  engagemei^ts  on  ac- 
count of  a  part  not  received,  he  had  a  lien  on  the  bides  or 
leather  in  his  hands  to  answer  his  engagements. 

^  12.  Assumpsit  for  money  laid  out  &;c.  The  owners  of  a 
privateer  valued  at  $25,000  in  twenty-five  shares,  paid  their 
agent  that  amount ;  but  this  was  not  sufficient  to  fit  her  out. 
They  directed  him  to  dispose  of  additiotial  shares,  and  get 
her  to  sea  immediately.  Shares  could  not  be  sold.  Ph.,  the 
agent,  advanced  his  own  money  and  sent  her  to  sea.  Held, 
the  owners  were  severally  liable  to  reimburse  him  his  advances 
over  the  $1000  a  share. 

^13.  Replevin  for  thirty-one  boxes  of  sugar,  marked  he. 
Here  was  ^  sale  by  one' assuming  to  be  an  agent,  but  not  hav- 
ing sufficient  power  to  make  sale,  may  be  rendered  valid  by 
the  subsequeot  act  of  the  owuer,  amounting  to  an  adoption  of 
the  sale.  The  pit.  wrpte  to  one  of  the  house  which  sold  the  su- 
gar, that  he  expected  to  be  paid  immediately  the  proceeds  of  the 
s($lej  a^d  drew  ^  bill  accordingly.  The  known  rule  is,  '*  that 
subsequent  adoption  of  an  act  done  by  one  assuming  to  be  an 
agent,  js  equal  in  its  .effect  to  a  jpirecedent  authority." 

^14.  Assumpsit  on  a  special  contract  8z;c.  "  It  is  mutually 
figreed  between  Wm.  Ladd  and  Andrew  Afridson^  that  the 
^aid  Andrew  Afridspn  shall  proceed  to  Alexandria,  district  of 
(Columbia,  to  act  as  ^ag-^captaiq  of  a  schooner  belonging  to  J. 
-G.  La449  which  is  to  he  im|[Qe^iately  fitted  and  sent  to  sea ; 
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and  the  said  Win.  Ladd  agrees  to  allow  the  said  Andrew  A.,    Ch.  9. 
for  his  services  oir  board  said  vessel,  sixty  dollars  per  month,    Art.  18. 
to  commence  the  day  kfter  his  arrival  at  Alexandria,  and  to 
pay  his  travelling  expenses  there  ;  and  the  said  Wm.  Ladd ' 
agrees  to  allow  the  said  Andrew  A.  five  barrds  privilege  in  the 
said  schooner ;"  signed  by  both  parties,  and  dated  at  Boston, 
Feb.  3,  1813.     Wm.  Ladd,  it  seems,  meant  to  contract  for  2  East  142, 
J.  G.  Ladd,  but  did  not  so  word  the  contract,  and  held,  where  Wilkes  v. 
one  contracts  as  og-^h^  /or  iaitoKAer,  and  means  not  to  be  per-  ^^^' 
isonally  liable^  the  contract  itself  must  shew  the  character  in  ^'^^  J^] 
which  he  contracts,  and  that  he  does  not  intend  to  bind  him-  -^alk.  05.— 
self.  Though  the  wages  of  a  ship-master  cease  from  the  time  of  5.^***  *®r:. 
capture,  yet  where  one  engages  as  a  ,/iag^-cap^ain  to  protect  .^  y^j^^ 
the  property,  as  neutral^  at  certam  monthly  wages,  he  must  fisi. 
be  held  entitled  to  his  wages,  as  well  after,  as  before  the  cap- 
ture, having  been  employed  in  defending  the  property  from 
condemnation,  and  until  his  return.     This  contract  was  plain  2  Bos.  &  P. 
and'  inteBigible  in  itself,  and  hence  no  parol  evidence  could  be  ^^^' 
admitted  to  explain  in  what  character  Wm.  Ladd  meant  to 
contract.  Though  it  appeared  in  the  contract,  that  J.  G.  Ladd 
owned  die  vessel,  yet  it  did  not  appear  in  the  contract,  or  in 
the  signature  of  Wm.  Ladd,  he  bound,  or  meant  to  bind  J.  G. 
X«add,  and  the  contract  gave  no  action  against  him. 

^  IbyABsumpsitXo  recover  $421  79  for  glass,  the  pits.  12  Mass.  R. 
delivered  to  the  defts.   Held,  where  a  parish  appointed  a  com-  185,  J90, 
mittee  of  three  to  build  a  meeting-house,  a  contract  made  by  ^"s^[ifp«r- 
one  of  the  committee  is  not  binding  on  the  parish.    He  failed  bh  in  Angus- 
befbre  the  parish  was  called  on,  nor  was  the  committee  au-  ta.— See  2 

V^pfi    lot 

thorized  to  buy  on  the  credit  of  the  parish.     It  seems  to  have  |  y^j:„  21Q. 
been  the  opinion  of  the  Chief  Ju3tice,  who  tried  the  cause,  that  —2  P.  w. 
the  parish,  as  it  received  and  used  the  glass^  would  have  been  SSJ^fB**'* 
liable,  if  no  loss  had  intervened  by  the  failure  of  the  committee-  ch.  r!  101.— 
man,  who  contracted  and  gave  his  note  for  it,  in  behalf  of  the  2  Br.  P.  c. 
committee,  as  he  expressed  it.     One  really  an  agent  drew  a  ^  "^'"^s 
bill  and  fixed  his  own  name  only  to  it :  held,  personally  liable,  to  a  Principal 
Ch.  20,  a.  20,  s.  32.     One  signed  pro  W.  G.,  J.  S.  C.    See  «od  Agent. 
Ch.  20,  a.  20,  32. 

(^16.  Assumpsit  on  a  note,  also  for  goods  sold  and  deliver-  12  Mass.  R. 
ed,  same  goods  the  note  was  riven  for.  Arnold  BufiTura  was  the  ^'»  ®^» . 
agent  of  the  company,  and  his  sub-agent  m  Boston  was  Frmk  ai.  r.  tbe  Pro- 
Roberts,  who  gave  the  note  for  the  company.     Held  first,  vWence  Hat 
where  one,  as  attorney,  executes  a  sealed  instrument,  and  his  i^g^compa- 
power  is  questioned,  it  cannot  go  to  the  jury,  until  his  letter  of  ny. 
attorney  is  produced  to  the  court,  who  are  to  judge  of  its  com- 
petency.    2.  In  all  simple  contracts  made  by  agents  or  attor^ 
niesj  in  which  the  authority  may  be  proved  by  oral  testimony, 
the  fact  of  signing  and  the  power  to  sign  being  both  questions 
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for  the  jury,  the  order  m  which  proved  is  matter  of  indiffer- 
ence. 3.  Though  a  general  agent  of  a  trading  company,  and 
one  of  it,  may  make  notes  to  bind  it,  yet  a  sub^agent  appointed 
by  him  cannot  have  such  authority.  4.  But  he  may  buy  on 
credit,  if  not  prohibited,  being  appointed  to  buy  stock  and  sell 
goods  for  the  company,  and  bind  the  company.  5.  The  pro- 
missory note  of  such  sub-agent,  given  on  such  purchase,  not 
binding  the  company,  will  not  extinguish  the  implied  promise 
of  the  company  raised  by  the  law  on  the  purchase.  Roberts 
was  admitted  as  a  witness  for  the  pits.,  though  objected  to;  so 
was  Hibbard,  one  of  the  company,  not  objected  to. 

^17.  Assumpsit  for  money  had  and  received  ;  held,  an 
attorney  who  has  received  monies  due  to  his  principal,  with 
directions  to  pay  it  over,  pursuant  to  an  agreement  with  a  third 
person,  is.  liable  to  pay  it  to  his  principal  at  any  time  before 
he  hasped  fit  over  to  such  third  person.  If  A  sign  a  note  in 
B's  name,  as  his  attorney,  and  has  no  authority  for  the  pur- 
pose, A  is  personally  liable  to  him  who  accepts  the  note  under 
such  mistake  or  imposition.  3,  Johns.  Cas.  70,  Dusenbury  v. 
Ellis. 

Art.  19.  When  the  pit.  mustj  matfy  or  may  not  sue  in  auter 
droit  J  or  in  his  own  right;  various  cases  and  principles  con^ 
sidered. 

§  1.  It  is  often  difficult  to  decide  when  the  pit.  must  sue 
in  auter  droits  or  in  his  oum  right. 

^  2.  1st.  Where  the  pit.  must  sue  as  administrator  or  ex- 
ecutor. As  where  a  bail  bond  is  assigned  to  an  administrator, 
as  administrator  J  he  shall  sue  as  administrator^  and  not  in  his 
own  right ;  here  the  old  bond,  taken  in  trust  for  the  intestate, 
is  kept  alive  as  the  ground  oif  action,  and  the  only  ground  of 
action. 

^  3.  The  ph.,  as  executor^  declared  on  an  account  stated  by 
himself  and  the  deft. ;  tliis  was  deemed  to  remain  a  debt 
to  the  estate  of  the  testator ;  and  Duller  J.  stated  the  rule  to 
be,  that  if  the  goods,  the  subject  of  the  action,  ^'  never  were 
in  the  actual  possession  of  the  executor,"  he  must  sue  £»  ex- 
ecutorj  "  and  if  the  goods  recovered  would  be  assets"  in  his 
hands,  he  must  sue  as  executor. 

§  4.  Holt  C.  J.  said,  that  if  the  goods  of  the  testator  be 
taken  and  converted  before  they  come  to  the  hands  of  the  ex- 
ecutor, he  must  sue  as  executor^  for  they  were  never  assets. 
If  once  assets^  he  is  accountable  for  them,  and  then  he  must 
demand  them  as  his  oum. 

So  whenever  he  has  been  in  actual  possession^  they  become 
his  be,  but  the  goods  are  not  assets^  for  which  the  executor  is 
absolutely  accountable,  till  he  has  actual  possession. 
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^5.  If  the  executor  or  administrator  recover  judgment  for    Ch.  9. 
a  debt  due  to  the  deceased,  he  may  sue  that  judgment  in  hit    Art.  19. 
ovm  namey  and  if  he  declare  in  auter  droits  it  is  but  surplusage.  K^^y^j 
This  was  a  foreign  judgment  at  Calcutta.  The  pit.  had  judg-  Dougi.4, 
ment,  but  as  a  judgment  does  not  put  him  in  possession  of  the  ^^<'>!!^  *• 
thing,  he  is  not  obliged  to  sue  in  his  own  right.  noies.l-'^ 

^  6.  2d.  The  pit.  may  sue  in  his  ovm  name  in  all  cases  i  Vent  119. 
where  the  goods  appear  to  be  his  own. 

^  7.  If  the  testator,  an  attorney,  begin  business  for  A,  and  Stra.  nor, 
die,  and  his  executor  finish  the  business,  and  the  deft.  A  pro-  ^^^  '*  ^*^" 
mises  to  pay  the  executor,  he  may  sue  in  his  oum  right.  This 
in  fact  never  is  a  debt  to  the  testator,  though  a  part  of  the 
busbess  was  done  by  him,  but  being  finished  by  the  man  who 
is  executor,  and  the  promise  being  made  to  him,  it  is  properly 
his  debt. 

^  8.  In  this  case  the  court  held,  that  a  count  for  money  had  ^'^\^-  ^^» 
and  received  to  the  use  of  the  pits.,  as  executors,  by  the  deft.,  cxrs.'^'.  Han- 
might  be  joined  with  a  count  for  monies  had  and  received  by  nay. 
him  to  the  use  of  the  testator;  both  counts  are  to  recover  to 
the  use  of  the  estate. 

§  9.  After  the  testator's  death,  the  deft,  received  his  money,  ^J-  5'  ??f' 
his  executor  may  sue  m  his  own  right.     By  the  testator  s  waite  &  ux. 
death,  the  money  might  come  into  the  executor's  hands,  and  so  exn.of  Wood 
become  assets;  and  if  assets,  it  was  his  to  be  sued  for.  ».  Peine &al. 

§  10.  ythe  cause  of  action  never  did  arise  to  the  testator,  ^^^' 
the  executor  may  sue  in  his  own  name  and  right,  or  as  execu-  man  v.  Dar- 
tor.    So  if  A  and  B  be  partners,  and  A  dies,  and  I  receive  by.— 
their  money,  B  may  sue  me  in  his  own  right;    14  Mass.  R.  ^^^^.^^ 
327. 

^  11.  In  this  case  the  testator's  tenants  owed  him  several  |''^»**^?^i 
sums  of  money  for  rent;  after  his  death  the  deft.,  his  steward,  ^  ThompKm! 
received  the  money,  and  so  was  never  indebted  to  the  testator  —6  Com.  D. 
himself.  The  court,  on  argument,  held  that  the  testator's  execu-  ^^^1S!I"l 
trix  might  sue  for  this  money  in  her  ovm  right ;  2  S^.  421.  520.  ' 

^  12.  If  there  be  two  partners  in  trade,  and  one  dies,  and  ^  T-  R.476, 
then  a  third  person  receive  partnership  money,  the  surviving  ^  _  '  *"' 
partner  may  sue  in  his  ovm  right,  and  need  not  as  survimng  14  Mass.  R. 
partner  ;  for  the  third  person  is  never  indebted  to  the  part-  827,  Mowjy 
nership,  as  he  received  the  money  after  the  death  of  one  of  ^'     ^'"'' 
the  partners.    If  the  surety's  administrator  pays,  he  may  sue 
in  his  own  right. 

§  13.  So  if  the  executor  recover  a  foreign  judgment,  he  l><»«^-4. 
may  sue  this  judgment  in  his  own  right. 

.  So  if  an  executor  recover  judgment  against  A,  and  he  be  ^^'  ?-  ^^> 
taken  m  execution  and  escape,  the  executor,  in  his  own  name^  walker— 
may  sue  the  sheriff  for  this  escape,  yet  the  damages  when  re-  a  Com.  D. 
covered  are  assets.    By  the  judgment,  the  executw  reduces  ^^' 
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Art.  19.    the  thing  into  his  own  actual  possesion^  and  becomes  accounta- 
ble therefor  as  assets^  at  least  if  he  chuse  so  to  consider  the 
case,  and  then  he  has  his  election  to  sue  f(M*  the  escape  in  his 
own  right. 
4T.  R.66I,        §  14.  So  if  executors  pay  monies,  they  are  not  bound  to 
exrT.  V.         P*^y>  *s  on  a  respondentia  bond  void  by  statute  ;  they  may  re- 
Stokes,  cover  it  back  in  their  o%on  namcj  if  at  all.     Buller  J.  thought 
the  executors  should  have  sued  in  their  own  right ;  they  paid 
a  debt  their  testator  was  bound  in  conscience  to  pay,  diough 
not  in  law. 
Mass.  S.  J.  C.      $  15.  In  this  case  the  pit.,  administrator,  discharged  the  old 
Essex,  Nov.    bond  due  to  the  estate  of  the  intestate^  whereby  it  became  im- 
adm/p.Loog.  wi^diate  assets^  and  took  a  new  bond  to  himself;  this  becomes 
—Q  Bac.  Abr.  his  own  and  to  be  sued  only  in  Am  ovm  right.     He  sued  on  the 
^^Mod     discharged  bond  and  failed.     The  debt  was  changed,  because 
221.— 6 Com.  the  new  bond  was  in  a  different  right;   the  debt  due  to  the 
D.  676, 644,    intestate  was  extinguished,  and  a  new  debt  created  to  the  ad- 
Smitk^^"''  ministrator  himself:  and  if  in  the  new  bond  the  obligee  call 
himself  administrator,  it  is  but  as  surplusage.     1  Dallas,  347. 

1  T.  R.  487,        §  16.  Buller  J.  held,  that  if  the  executors  endorse  the  testa- 
King  V.  ter's  note,  they  become  personally  liable,  and  cannot  be  sued 
Thom.  ^^  executorsy  but  must  be  sued  in  their  own  right,  for  their  en- 
dorsement cannot,  by  any  operation  of  law,  give  an  action, 
judgment,  and  execution  against  the  effects  or  estate  of  the , 
testator. 

Cro.  El.  146,  §  17.  The  good  of  tlie  church  belong  to  the  church-tvardenSy 
179,  Hadman  and  they  may  have  trespass  for  taking  them.  They  must  com- 
—2  £m^90.    iificnce  their  action  whilst  in  office,  but  may  pursue  it  after  their 

office  is  expired. 
B  East.  104,        §  18.  If  the  testator  pay  monies  to  the  deft's.  use,  and  the 
2i\^*""     executor,  as  executor  of  the  surety,  pay  money  to  the  princi- 

2  Selw!^  102.    pal's  use,  these  matters  may  be  joined  in  the  same  action. 

And  if  the  surety's  executor  be  compelled  to  pay  the  princi- 
pals debt,  the  law  raises  an  implied  promise  to  him  to  re- 
imburse tlie  testator^s  estate,  and  the  money  so  recovered  by 
the  executor  will  be  assets.  And  when  there  is  a  promise  to 
reimburse  the  estate,  the  representative  of  it  may,  in  his  repre- 
sentative capacity,  recover  to  its  use. 
Mass.  S.  J.  A  was  indebted  to  E.  Ellenwood,  he  died,  and  B.  Ellen- 

1787,  Ellen-    wood  became  bis  administrator ;  after  E.  Ellenwood  died,  the 
wood,  adm.    deft.,  Fluent,  received  A's  debt.     Held,  the  administrator  of 
waicir  loe"    ^'  ^*  might  sue  as  administrator,  or  m  Aw  ovm  name;  for  he 
might  elect  to  make  it  his  oum  debt,  or  the  debt  of  the  intes- 
tate.    Deft,  never  had  it  by  the  pit's,  consent,  nor  was  he 
ever  debtor  to  the  intestate. 

$  19.  3d.  Where  the  pit.  has  an  election  to  sue  in  auter 
Shipman  v.    ^^<^i  o^  *»  ***  otwi  right.    In  WiUes  there  are  sundry  cases 

Thompson. 
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stated,  from  which  he  extracts  a  general  rule,  and  lays  down    Ch.  9. 
the  distinction  to  be,  that  if  the  ^'  thing  sued  for  be  <issets  in    Art.  19. 
the  executor's  hands,  before  the  recovery,  or  where  the  cause  V^v^> 
of  action  arises,  in  hU  ovm  time^  and  never  did  arise  to  the  tes-  .6  Com.  D. 
iator^  the  executor  may  sue  in  his  own  name,  or  as  executor^  C59.— Salk. 

^  20,  If  the  deft.,  receive  a  debt  due  to  the  testator,  after  g^^J^  ^^ 
his  death,  by  the  executor's  assenty  it  is  assets  immediately,  for  6  Mod.  92.' 
then  the  executor  gives  it  up  to  the  receiver  ;  and  if  without 
the  executor's  assent,  yet  his  bringing  the  action  in  his  ovm 
righty  is  such  an  assent,  as  on  judgment j  it  shall  be  assets j  and 
immediately,  and  before  execution ;  for  by  suing  in  his  own 
right  he  admits  and  affirms  what  he  sues  for  is  his  own ;  and  a 
further  reason  is,  because  it  is  recovered  against  a  person  who 
never  was  indebted  to  the  testator,  and  the  original  debt  was 
discharged. 

$  21.  So  if  a  debt  never  due  to  the  testator  be  endorsed  to  iJ'^^|?» 
his  executors  as  executors,  they  may  sue  as  executors.  As  eimfr.Thoin. 
where,  December,  1781,  Brand  drew  a  bill  of  exchange  on 
the  deft,  to  pay  £100  to  A,  this  bill  the  deft,  accepted  ;  A  en- 
dorsed the  bill  to  the  pits,  as  surviving  executors  of  Stevenson, 
the  deft,  was  sued  as  acceptor.  It  was  objected  that  they 
could  not  sue  as  executors,  but  only  in  their  own  right,  for  the 
promise  by  law  could  not  be  made  to  them  as  executors,  but 
only  to  them  in  their  ovm  right.  The  court  held,  that  this 
action  may  be  supported,  and  said,  '^  it  must  be  taken  for 
granted  the  endorser  was  indebted  to  the  testator,  and  to  the 
pits,  as  executors  ;  so  he  might  endorse  to  the  pits,  as  execu- 
tors, and  then  they  held  the  bill  as  executors,  and  on  the  ac- 
ceptor's refusing  to  pay,  tliey  may  declare  upon  tlie  right  in 
which  they  hold  it.  So  in  Goldthwaite's  case  above,  they 
sued  as  executors,  and  it  was  holden,  they  might  sue  either 
way. 

§  22.  Day,  tlie  deft.,  compromised  the  pit's,  demand  against  8  Mass.  R. 
her  debtor,  Pillsbury,  and  took  his  own  note.     Held,  that  ^'^^^^ 
Day  became  immediately  indebted  to  her,  the  pit.,  to  the  S«e2PhU. 
amount  of  the  sum  compromised  for,  as  for  so  much  money  fch'thT" 
had  and  received  by  him  to  her  use,  and  tliat  the  note  Day  piaad.  48*^" 
took  was  his,  and  she  could  not  support  trover  for  it  against  151. 
him.     9  Mass.  R.  104. 

§  23.  If  a  guardian  to  an  insane  person  give  a  negotiable  6  Mass.  B. 
note  as  guardian,  yet  he  is  liable,  and  can  be  sued  but  in  his  in-  err.  dim^-**" 
dividual  capacity  after  his  guardianship  is  discharged ;  and  this  mora. 
negotiable  note  discharges  the  ward's  debt  to  the  pit.,  though 
given  by  the  ward's  guardian  only. 

$  24.  In  a  case  like  Goldthwaite's  and  Fluent's,  it  is  said  the  Salk.  814, 
pit.  must  sue  as  administrator,  and  that  the  debt  is  not  assets  ^^^ «'/  Mo- 
tiU  recovered.     This  case  only  proves,  that  when  the  execu- 
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Jlrt.  19.  tor's  after  his  death  ;  the  pit.  was  not  subjected  to  costs,  be- 
V,^*y*V^  cause  the  court  held,  he  was  not  obliged  to  sue  in  his  own 

right. 
IT. R 691,  ^25.  If  an  administrator,  as  such,  submit  to  arbiinxtionf 
Rash.  ^'^  ^'  ^^^  ^^^  himself,  his  heirs,  executors,  and  administrators,  he 
is  bound  in  his  own  right,  and  must  pay  the  sum  awarded 
against  him,  whether  he  has  assets  or  not ;  for  he  cannot  bind 
tlie  estate  of  the  intestate  so  as  to  give  a  judgment  or  execu- 
tion against  it.  Then,  as  he  cannot  bind  this  estate,  he  must 
be  personally  bound,  if  bound  at  all. 

$  26.  On  a  view  of  the  above  cases,  the  distinctions  appear 
to  be,  1st.  If  the  debt  never  was  due  to  the  testator  from  the 
deft,  or  any  other,  nor  on  the  facts  can  he  presumed  to  have 
been  due  to  him,  his  representatives  cannot  sue  as  executors; 
and  if  they  do  sue  as  such,  it  is  but  surplwage^  and  the  word 
executors  may  be  stricken  out. 

2d.  If  the  debt,  the  subject  of  the  suit,  ever  was  due  to 
him,  and  was  a  credit  of  his  creating,  though  not  from  the 
deft,  but  another,  and  received  by  the  deft,  without  the  exeeu' 
tor*s  assent,  they  may  sue  as  executors,  or  in  their  oum  right. 
In  the  first  way,  for  the  testator  gave  the  credit,  and  his  ex- 
ecutors have  done  nothing  to  change  it.  In  the  second  way, 
for  the  deft,  himself  never  was  indebted  to  the  testator,  but  he 
has  been  indebted  to  the  executors  only.  This  debt  to  them 
they  may  well  consider  as  a  debt  td  the  estate,  and  sue  as 
executors,  or  if  they  chuse,  their  ovm  debt,  and  sue  in  their 
ovm  names,  and  charge  themselves,  if  they  chuse  it,  with  assets 
to  the  amount  of  the  debt  received  by  the  deft. 

3d.  If  the  action  must  be  grounded  on  the  deed  or  promise 
made  to  the  testator,  then  they  must  sue  as  executors ;  but 
otherwise,  if  they  can  ground  their  action  on  their  oum  posses^ 
sion  or  any  new  promise  to  themselves. 

These  principles  apply,  with  very  Kttle  variation  to  the  cas6s 
of  guardians,  agents,  factors,  Szic.,  for  when  the  right  never  was 
in,  or  promise  to  the  principal,  the  action  cannot  be  in  his 
name  ;  but  when  in,  or  to  htm  alone,  it  must  be  in  his  name, 
and  when  there  is  a  ground  of  action  in  him,  or  in  the  one 
who  represents  him,  the  suit  may  be  in  the  name  of  either. 

$  27.  Sundry  cctses. 
8Wiis.  1,5,        If  an  administrator  hold  a  negotiable  note  in  auter  droit 
RawiiDson  r.  given  to  his  intestate,  he  may  endorse  it  and  enable  his  endor- 
see to  sue  it.   In  this  case  the  administrator  merely  passes  the 
?j^*^  ^  ^     property,  but  his  endorsement  is  his  own,  and  he  cannot  there- 
by subject  his  intestate's  estate  to  judgment  and  execution. 
Like  principle — ^action  lies  not  against  one  as  administrator  on 
his  ovm  promise,  though  administrator. 
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^  28.  In  this  case  it  was  held  that  a  promise  to  the  testator,    Ch.  9. 
and  a  note  of  liand  to  the  ph.,  as  executor,  could  not  be  join-    Art.  19. 
ed,  for  the  note  is  a  new  security  to  the  pit.  himself.  K^^v^^ 

^  29.  A  count  to  the  pit.  as  executor  on  a  contract  to  the  3  East  106,  is 
testator,  and  a  count  in  hi?  own  right  cannot  be  loined,  as  «'\«*^>  2??*^- 
where  die  pit.  sued  as  administrator  of  A,  on  indmtatus  oi^  t\L'^ 
sumpgit,  and  on  insimul  cotnpuiassit  between  the  pit.  and  deft.,  2  Saand.  117 
for  monies  due  to  the  pit.  himself,  for  these  are  in  different  gj^^^*^|| 
rights,  and  in  the  last  count  the  pit.  cannot  sue  in  auter  droit,  HerreDden  v. 
for  a  debt  due  to  himself.  f  fi!iJ''~ 

§  30.  But  otherwise  if  the  insmid  eamputasset  be  made  by  Rogew  l^' 
the  executor  for  monies  due  to  the  testator.  See  Insimul  Com-  Cooke. 
putasset,  ch.  38  ;  and  Petrie  &;  al.  ex'rs.  v.  Hannay,  ante ;  and 
docheral  b  ux.,  ex'rs.  v.  Kynaston,  above ;    also  the  next 
case. 

^  31 .     This  case  W€u  trover.     The  first  count  was  for  a  con-  CocberailL 
version  in  the  testator's  time,  and  the  third  count  for  a  trover  ui.,ei*n.v. 
and  conversion  in  the  time  of  the  executrix.     And  resolved  *y»"^®"- 
they  were  well  joined,  and  the  last  well  sued  in  auter  droit ;  for 
it  seems  the  goods  even  in  this  third  count  had  never  been  ac- 
iually  recovered  by  the  executrix,  and  so,  till  so  recovered,  were 
deemed  to  be  a  part  of  the  testator's  estate,  and  not  assets. 

§  32.  But  Eaves  v.  Mocato  seems  to  be  otherwise  ;  in  which  Salk.  814, 
it  is  said,  if  the  trover  and  conversion  be  in  the  time  of  the  ex-  ^^^  *•  "<>- 
ecutor,  be  must  sue  in  his  oWn  right.  But  these  cases  are  re- 
concileable,  for  in  Eaves  v,  Mocato  the  executor's  actual  pos- 
session is  understood ;  and  in  Cocheral  b  ux.,  ex'rs.  v.  Kynas- 
ton, the  court  understood  the  executrix  had  had  only  a  con- 
structive possession  ;  and  in  both  cases  the  goods  are  not  deem- 
ed assets  till  actually  possessed  by  the  executor,  and  till  then  he 
must  sue  in  auter  droit,  and  after  that  he  must  sue  in  his  own 
right,  for  then  the  goods  become  absolutely  his,  and  assets.  He 
must  in  all  events  account  for  them  to  the  estate,  though  he 
lose  this  possession,  and  bring  trover,  and  fail  to  recover.  So 
as  to  a  debt  due  to  the  testator,  and  received  by  the  executor, 
or  by  a  third  person  by  the  executor's  order  or  assent,  as  in 
Jenkins  &;  ux.  9.  Plume,  above.  And  so  if  the  third  person 
receive  it,  and  the  executor  sue  in  his  own  right,  it  is  assets  in 
hfs  hands ;  for  by  suing  for  it  in  his  own  right,  he  considers  it 
his  own  debt,  and  the  debt  to  the  testator  as  discharged,  as 
much  as  if  he  took  a  note  or  bond  for  it  to  himself;  especially 
after  judgment,  when  it  becomes  res  adjudicata  to  him  in  his 
own  right ;  and  see  Long,  admr.  v.  Long,  above.  But  he  may 
elect  to  make  it  thus  his  own,  or  sue  as  executor,  and  still  con- 
sider it  as  a  part  of  the  testator's  estate,  and  not  assets  till  re- 
covered, as  in  Ellenwood,  admr.  v.  Fluent. 

^  33.  As  to  rent.  The  declaration  in  3  Wentworth  7,  and  in 
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Art.  19. 


Stra.  1270,/ 
Hookin  v. 
Qailter,  ci- 
ted Imp.  M. 
Pr.  298 ; 
fame  case  is 
in  I  Wils. 
171,  172. 


10  Mod.  264, 
Johnson  v. 
Gardiner,  in 
error. 


6  Com.  D. 
660. — Allen 
76. 

Cro.  El.  712, 
Body  V. 
Hargrave. 


6T.R.  601, 
Gardner  r. 
Bailee. 

1  Cro.  Car. 
Dorrel  r. 
Collins. — 
10  Mod.  316. 


American  Precedents,  159,  in  which  the  executor,  as  such,  sues 
for  rent  in  his  own  time,  is  on  a  lease  made  by  the  testator 
himself,  and  so  the  testator's  contract  is  the  ground  of  the  action. 

%  34.  But  otherwise  if  no  such  contract,  and  the  rent  due  in 
the  executor's  time  may  be  sued  for  in  his  own  right.  An  ex- 
ecutrix sued  for  rent  in  one  count  due  to  the  testator  in  his  time, 
so  the  second  count ;  and  for  other  rent  in  her  own  time  in  a 
third  count,  and  promise  to  pay  her  as  executrix ;  and  in  a  fourth 
count  for  the  use  and  occupation  of  her  own  house,  and  had 
judgment  by  default.  This  reversed  on  error.  "  For  per  cwriam^ 
there  being  no  verdict,  we  can  presume  nothing  but  that  the 
fourth  count  is  as  it  appears,  in  her  own  right,  which  cannot  be 
joined  with  the  others,  and  the  damages  are  entire."  And  Imp. 
298,  BuUer  J.,  said,  for  rent  due  in  the  executor's  time,  "  he 
need  not  declare  as  executor."  In  the  fourth  count  she  did 
not  sue  as  executrix ;  and  in  Wilson's  report,  Dennison  J. 
said,  an  executor  may  sue  for  rent  in  his  own  time,  ^'  without 
naming  himself  executor,  and  if  he  names  himself  executor, 
it  is  surplusage  ;  and  he  pays  costs  where  it  b  for  rent  in  his 
own  time  as  executor." 

^  35.  The  testator  owed  the  pit.  a  debt,  and  the  executor 
promised  to  pay  it  at  a  future  day,  and  was  sued  as  executor. 
Court  held,  that  naming  hiin  executor  was  surplusage^  for  it 
appeared  on  the  face  of  the  record,  the  demand  was  in  his  own 
right  against  him.  See  9  Co.  93 1  Cro.  El.  91,  406 ;  Hob. 
188. 

^  36.  An  action  against  an  executor  for  rent  due,  part  in 
his  own  time,  and  part  in  the  testator's  time,  may  be  in  the  de- 
tinet  only.     But  see. the  distinction  in  the  next  case. 

^  37.  If  the  administratrix  occupy  an  estate  leased  to  her  intes* 
tate  after  his  death,  she  is  chargeable  in  her  own  right,  if  charg- 
ed merely  on  account  of  use  and  occupation,  and  taking  the  pro- 
fits, but  as  administratrix,  if  she  hold  on  her  intestate's  contract 
in  his  lease  to  pa}  rent.  The  distinction  is  plain ;  in  one  case 
the  administratrix  continues  in  possession  on  the  lease  to,  and 
contract  with  her  intestate,  and  this  is  the  ground  of  the  ac- 
tion, and  not  any  promise  of  her  own.  In  the  other,  by  rea- 
son of  her  own  occupancy  alone,  and  taking  the  profits,  the 
law  implies  her  personal  promise  to  pay. 

^  38.  If  B  have  a  power  of  attorney  from  A,  to  act  for  her 
as  executrix,  B  cannot  accept  a  bill  of  exchange  to  bind  A  in 
her  own  right,  though  for  a  debt  her  testator  owed. 

^39.  If  an  administrator  grant  all  his  goods  and  chattels,  a  term 
he  has  as  administrator  does  not  pass ;  for  it  is'not  suum^  but  he 
has  it  in  the  right  of  the  intestate.  But  if  he  have  a  lease  in 
land  as  administrator,  and  has  no  other  right  or  interest  in  it, 
the  term  he  has  as  administrator  passes,  his  intent  is  to  pass  it, 
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but  by  genera]  words  it  does  not  pass  ;  but  when  he  has  only    Ch.  9. 
this  interest,  and  grants  all  his  right  and  interest  in  the  land,    Art,  19. 
his  term  necessarily  passes  or  nothing  does,  and  it  is  clear  the  ^^^v^^ 
parties  meant  something  should  pass. 

^  40.  In  this  case  the  court  held  that  an  executor  cannot  be  i  H.  Bl.  106, 
charged  as  such  for  money  had  and  received  by  him,  or  for  i^^fe  ^Bow- 
money  lent  to  him,  or  on  an  account  stated,  of  money  due  from  ler  &  al.  ex- 
him  as  such ;  all  tliese  charges  make  him  personally  liable.  So  ecutore. 
for  rent  on  his  own  lease  of  land  he  has  as  executor.     These 
points  are  clear,  except  as  to  the  account  stated. 

§  41.  If  a  bond  be  made  to  husband  and  wife,  administra-  »  Com.  D. 
tors  of  A  B,  he  alone  may  declare  upon  it,  as  on  a  bond  to  j^  gj^  ^^^ 
himself,  for  this  is  the  legal  effect.     The  bond  to  the  wife  is  kersteiii  v. 
to  the  husband,  and  the  bond  to  him  is  in  his  own  right.  Clarke. 

^  42,  43.  Counts  were  on  promises  made  by  the  intestate  ;  i  H.  Bl.  102, 
the  fourth  stated,  that  after  his  death  the  deft.,  as  administra-  ^UwoiT— ^ 
trix,  and  the  pit.  accepted  together  "  of  money  owing  from  the  2  Selw.  707. 
intestate,  and  in  consideration  of  the  intestate  being  found  in- 
debted,'' the  deft.,  as  administrator,  promised  to  pay.  Held, 
no  misjoinder  of  action,  that  the  deft,  was  charged  as  admis- 
trator  in  all  the  counts,  and  that  this  was  the  common  mode  of 
declaring,  to  save  the  statute  of  limitations.  And  this  seems  to  be 
the  true  principle,  for  though  the  admistrator  liquidates  and  ad- 
justs the  debt,  and  thus  there  is  pro  formdy^n  implied  promise  to 
pay  the  balance  or  foot,  yet  this  insimut  computassei  is  nothing 
more  than  an  act  to  ascertain  the  amount  of  the  debt  due  from 
the  intestate's  estate,  not  to  vary  it  or  to  create  a  debt ;  but 
the  real  ground  of  the  action  is  the  debt  the  intestate  did  owe,  a 
debt  due  from  his  estate,  (which  may  be  .insolvent,  and  t)ot  in 
a  condition  to  pay  five  cents  in  a  dollar,)  and  this  is  all  tlie  ph., 
the  creditor,  can  be  entitled  to.  And  on  what  sound  principle  of 
law  or  equity  can  the  debtor's  administrator  be  personally  lia- 
ble to  pay  the  whole  out  of  his  own  estate,  the  effect  of  a  suit 
and  judgment  against  him  in  his  own  right,  merely  because  he 
joins  in  the  account,  to  liquidate  and  ascertain  merely  the  ex- 
act amount  of  this  debt  his  intestate  owed,  though  not  exactly 
liquidated,  a  mere  mmisterial  act  very  fit  and  proper  for  the 
administrator,  as  such,  to  do.  And  as,  in  our  law  and  practice 
at  least,  the  administrator  receives  no  compensation^  but  merely 
for  his  services,  what  consideration  can  he  possibly  be  consid- 
ered as  receiving  as  the  motive  or  ground  to  make  this  debt 
his  own,  to  subject  himself  personally  to  a  suit  and  judgment 
for  it,  and  himself  and  estate  to  pay  it  as  his  own,  or  in  his  own 
right.  In  fact  it  is  a  part  of  the  duty  of  an  executor  or  ad- 
ministrator thus  to  adjust  an  account,  and  strange  indeed  must 
it  be  if  for  thus  doing  his  duty  he  subjects  his  own  estate  to  a 
debt. 
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Ch.  9.  Art.  30.  When  one  agrees  to  pay  another*s  debU^  hew  far 

Art.  20.    assumpsit  lies,  and  how  far  there  must  be  a  written  promise. 

See  Ch.  32,  a.  7. 

^1.  On  a  scire  fadas  the  officer  took  the  debtor's  goods  in 

SaHL  28,        execution,  and  A.  D.  promised  the  officer  to  pay,  if  he  would 

27Dfi!rners^  restore  the  goods.     The  consideration  is  good  and  sufficient, 

case,  Boiler's  and  an  action  of  assumpsit  lies  against  A.  D.,  and  1  Ld.  Raym. 

ciw  .^i»"   ^^"^^  ^*^"  ^'  Glasson. 

Salk^H  ^  2.  B  owed  A  £42,  and  C  in  consideration  A  would  ac- 

Boe  V.  cept  him  to  be  his  debtor  for  £42,  which  the  said  B  owed  A, 

li^llfodlsd  pi^^^in'sed  A  to  pay  the  same.  C  is  liable.  C  was  sued,  and 
the  same  '  it  was  not  alleged  that  B  was  discharged.  Verdict  for  A,  and 
casb.  i(  ^33  adjudged  that  as  the  promise  could  not  bind  C,  unless 

B  was  discharged,  it  was  construed  a  mutual  promise,  to  wit : 
that  C  promised  A  to  pay  the  debt,  and  in  consideration  there- 
of A  promised  to  discharge  B ;  there  does  not  appear  to  have 
been  any  objection  made  that  C's  promise  was  not  in  writing, 
though  to  pay  B's  debt,  and  A.  D.  1697. 
Cowp.  460,         ^3.  Juoe  10,  1773,  Henshaw  gave  his  negotiable  note  to 
4«3,  Adney's  Buckholme  for  £306  13*.  payable  in  6  months.     July  1773, 
ias384.    **'  Henshaw  wanted  further  credit  of  B,  Adney  applied  for  it, 
and  B.  declined  giving  it.     Adney  told  him  that  Henshaw  was 
a  safe  man,  that  he,  Adney,  for  £1  iOs.  Id,  premium,  would 
guarantee  the  payment  of  the  said  note,  to  which  proposal  B. 
agreed,^  and  paid  Adney  the  £1  10s.  Id,,  and  delivered  more 
goods  to  Henshaw.      July  1773,  Adney,  in  writing,  prom  sed 
B.,  "  in  consideration  of  £1  10*.  7d.  received  of  J.  B.  I  here- 
by make  myself  ansvoerable  for  the  due  payment  of  said  note.'' 
Septembers,  1773,  Adney  became  a  bankrupt.     Henshaw 
did  not  pay  the  note  when  it  became  due,  Nov.  10,  1773,  but 
continued  his  trade  till  December  2,  1773,  when  he  became 
a  bankrupt. 

The  court  adjudged  that  the  said  Adney's  said  guarantee 
was  collateral,  to  pay  if  Henshaw  did  not  at  the  time,  and  so 
contingent,  and  no  debt  to  B.  till  Henshaw  failed  to  pay.  One 
reason  was  the  smallness  of  the  sum,  £1  10*.  Id. 
Mass.  Act,  ^  4.  By  this  act  it  is  provided,  that  no  action  shall  be  brought 

1788  ^^'  "  whereby  to  charge  the  deft,  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another  person" 
— "unless  the  c^reem^nt  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  wri- 
ting, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereto  by  him  lawfully  authorized."  The  Pro- 
Province  Act  vince  Act  of  1692  was  the  same,  and  the  Act  of  29th  of 
^^^'  Charles  2d.  is  the  same,  the  others  being  copied  from  that  of 

Charles  2d. 
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Ch.  9. 

\^  5.  Id  applying  this  provision,  many  nice  questions  liave  jirL  20* 
arisen  when  one  promises  for  himself,  or  another.  A,  in  con- 
sideration B  would  deliver  him  his  household  goods,  and  C 
would  discharge  B  from  execution,  promised  to  pay  C  the 
amount  of  the  execution  :  held,  A's  promise  was  original. 
fi  Johns.  R.  376,  Shelton  v.  Brewster  ;  2  East  325 ;  see  Ch. 
32,.  a.  7,  s.  2. 

^  6.  Tuack,  the  testator,  sued  one  Johnson  for  assault  and  i  Wiis.  305^ 
battery.     The  trial  came  on  ;    Nash  being  in  court,  promised  3J>7,  Rc«d  »• 
if  Tuack  would  not  go  on  to  trial,  but  withdraw  his  record,  to  5  mo^.  206 
pay  him  £50  and  costs,  equitably  taxed.     On  this  Tuack  with-  is  a  like  caae. 
drew  his  record  and  proceeded  no  further  in  the  cause.  Read,  So  liable  to ^ 
his  executor,  sued  Nash  on  this  promise  ;   he  pleaded  never  debt  when 
promised,  and  2d,  the  statute  of  frauds.     To  the  second  plea  the  promise 
there  was  a  general  demurrer,  and  the  plea  was  held  to  be  "onsidera-^ 
bad,  for  Johnson  *'  owed  no  debt,  the  cause  was  not  tried  ;  tion,  &c. 
he  did  not  appear  to  be  guilty  of  any  default  or  miscarriage."  i?/^}!^'*  ^* 
He  never  was  liable  to  the  particular  debt,  damages,  or  costs.       ' 
The  true  difference  is  between  an  original  and  a  collateral 
promise  ;  the  first  is  out  of  the  statute  ;  the  latter  is  not,  where 
it  is  to  pay  the  debt  of  another,  already  contracted.     Judgment 
for  the  pit.     Cited  1  Phil.  Evid.  351,  362. 

^  7.  An  action  does  not  lie  against  a  foreign  consul,  on  a  a  Dallas  384, 
bill  of  exchange,  drawn  in  his  officicd  character,  on  his  gov-  ^^P-  Court 
emment,  because  when  the  holder  takes  the  bill,  he  knows  it  ' ""' 

is  not  drawn  on  the  consul's  own  private  credit,  but  solely  on 
that  of  his  government,  and  that  he,  in  the  afikir,  acts  only  as 
representative  of  that  government. 

(^  8.  Assumpsit  for  that  the  pit.  had  sued  one  A.  B.  for  a  2  Wils.  94, 
certain  debt,  and  the  deft,  in  consideration  the  pit.  would  stay  Fishr.Hutch' 
his  action  against  A.  B.,  promised  to  pay  said  A.  B's.  debt.  2°sd^785. 
On  demurrer  the  case  was  held  to  be  within  the  statute  of 
frauds ;  for  here  the  deft,  promised  to  pay  the  subsisting  debt 
af  another  ;  nor  was  this  case  like  the  case  of  Nash  above,  in 
that  no  debt  existed. 

^  9.  One  Taylor  owed  the  pit.  Williams  £45  for  rent  of  a  8  Wiis.  306, 
house,  and  becoming  insolvent j  made  a  bill  of  sale  of  the  goods  in  Williams  v. 
said  house  to  the  deft.  Leaper,  in  trust  for  Taylor's  creditors.  f^tP^Tj^. 
While  the  deft,  was  in  possession  of  the  goods  on  the  premi-  i64 
seSf  the  pit.,  the  landlord,  came  to  distrain  for  the  rent,  (the 
goods  being  liable,)  whereupon  the  deft,  in  consideration  the 
ph.  would  not  distram  the  goods,  promised  to  pay  him  the  £45. 
On  this  promise  the  action  was  brought,  and  judgment  was 
given  for  the  pit.     For  the  court  held  there  was  not  a  promise 
to  pay  the^  debt  of  another  ;  the  goods  were  debtor  and  liable ; 
and  the  deft,  was  as  bailiff  to  the  landlord.     It  was  a  new  con- 
tract ;  the  deft,  had  an  intejpest ;  and  the  pit.  gave  up  bis  right 
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to  distrain  the  goods  ;  and  this  was  a  good  consideratioDy  and 
the  deft's.  promise  was  a  new  one.  But  still  was  it  not  a  prom- 
ise to  pay  Taylor*8  iebt^  the  debt  of  another,  and  so  ¥dthin 
the  statute  f  The  idea  the  goods  were  debtor ^  and  so  the  deft.  ^ 
only  promised  to  pay  the  debt  they  owed,  is  perhaps  too  re-* 
fined.  In  fact  the  goods  were  not  absolutely  debtor,  they 
were  but  as  a  pledge.  The  pit.  had  only  a  lien  on  them, 
while  upon  the  premises,  and  he  was  under  no  obligation  to 
resort  to  it.  The  £45  was  clearly  Taylor's  debt  by  contract, 
which  fixed  the  rent  and  the  amount ;  and  whatever  lien  on 
goods  or  collateral  security,  the  pit.,  the  landlord,  might  have, 
still  this  was  Taylor's  debt,  the  debt  of  another,  the  deft,  by 
his  promise  engaged  to  pay,  but  not  in  writing.  And  this  case 
was  very  much  like  that  of  Fish  v.  Hutchinson.  In  each  case 
there  was  a  good  consideration,  but  in  neither  a  promise  in 
writing.  2  Selw.  741.  But  Lord  Eldon  has  observed  that 
to  hold  the  deft,  the  debt  must  be  his  own,  or  there  must  be  a 
note  in  writing,  but  there  may  be  an  exception,  as  *^  if  a  per- 
son obtain  possession  of  goods,  on  which  the  landlord  has  a 
right  to  distrain  for  reiit,  and  he  promises  to  pay  the  rent, 
though  it  is  clearly  the  debt  of  another,  yet  a  note  in  writing  is 
not  necessary." 

§  10.  In  this  case  Aaron  Brown  engaged  to  collect  evidence 
in  the  case  of  a  contested  election  of  a  member  of  Congress, 
and  summoned  Austin  to  appear  and  give  evidence,  and  for 
his  pay  and  expenses  as  a  witness,  he  sued  Brown.  And 
judgment  finally  for  Brown,  for  he  acted  vlsk  public  agents  and 
contracted  for  another,  the  government,,  and  so  not  personal^ 
ly  liable.     Also  Austin  well  knew  in  what  manner  Brown  acted. 

^11.  It  is  a  general  rule  that  the  declaration  in  these  cases 
need  not  state  thit  promise  was  in  writing ;  but  the  promise  in 
writing  must  be  in  evidence.  But  the  declaration  must  state 
a  consideration  for  the  deft's.  guaranty  of  another's  debt.  .  4 
Johns.  R.  280 ;  Baily  h  al.  v.  Freeman. 

^12.  The  general  rule  is,  if  the  person  for  whose  use  the 
goods  are  furnished  be  liable  at  all,  as  a  real  debtor  for  them, 
liken  he  contracts  a  d0bt,  and  any  other  promise  by  a  third 
person  to  pay  that  debt,  is  in  its  nature  coUateral,  and  must  be 
in  writing,  or  it  is  void  by  the  statute  of  frauds  and  perjuries :  and 
generally  the  question  is,  what  is  the  debt  of  another.  Cited 
1  Phil.  Evid.  360 ;  8  Johns.  R.  37. 

^13.  January  1785,  the  deft.,  Wharam,  requested  the  phs. 
to  supply  one  Couthard  with  groceries.  The  phs.  did  not 
know  C,  the  deft,  replied,  if  you  do  not  know  him  you  know 
me,  and  i  will  see  you  paid.  The  pits*  sent  goods  to  C,  and 
made  him  debtor  for  them  in  their  books.  They  a}^ed  to  C. 
for  payment,  and  then  to  the  de^    Judgment  »r  the  deft*, 
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for  the  debt  was  C's.  debt,  and  the  deft's.  promise  was  to  an-    Ch.  9. 
swer  the  debt  of  another ;  the  credit  was  not  given  to  the  deft.    Art.  20. 
but  to  another,  and  to  this  other  were  the  goods  originally  V^^vXi^ 
cfavged  by  the  pits.     There  was  no  writing. 

^  14.  So  where  the  deft,  said  to  the  pits.,  you  must  supply  my  jones  v. 
motber-*in-law  with  bread,  and  I  will  see  you  paid,  the  court  held  9?^^^'  «  _ 
diat  this  was  the  mother's  debt,  and  so  the  deft's.  promise  to  see  it  Roberts  20^7 
paid,  was  collateral,  and  void  as  not  being  in  writing.    Prom-  l  Phii.Evid. 
ise  void  to  pay  another's  debt  illegally  arrested,  fac-  ^j"^^^***** 

^  15.  December  3, 1751,  the  deft,  acknowledged  thus,  '^  re-  i  Burr.  373, 
ceived  of  Mr.  Harris  £19  on  behalf  of  my  grandson,  which  I  Harris  v, 
promise  to  be  accountable  for,  on  demand,  witness  my  hand,  ^{^ed^sTseiw. 
S.  Huntbach."     In  an  action  of  assumpsit  for  money  lent  and  239, 240.~ 
advanced,  the  court  held,  that  this  note  was  good  evidence.  iJJ*'j|;i^^'*'* 
2.  That  it  was  an  original  contract,  and  not  a  collateral  under-  ^  p,  i58._' 
taking,  for  the  grandson  was  a  minor,  and  so  not  liable.     In  ch.  170,  a.  5, 
this  case  it  will  be  observed  that  the  deft's.  contract  was  held  gjj J"^  ^q*** 
to  be  original,  not  on  account  of  the  form  of  it,  but  of  the  mi-        '  ' 
nor's  inability  to  contract.    2  Phil.  Evid.  10. 

^  16.  If  two  persons  come  to  a  shop,  and  one  buys  goods,  imp.  M.P. 
the  other,  to  gain  him  credit,  promises  the  seller  "  if  he  do  not  p^i'®'^*  '^• 
pay  you  I  will,"  this  promise  is  collateral ;  but  if  he  say  "  let  j^^^  \, 
him  have  the  goods  and  I  will  be  your  pay-master,"  this  is  an  Cooper, 
oriirinal  undertaking,  and  for  himself,  attd  need  not  be  in  wri-  S?^^'^^l;!Z' 

•  c»       ¥      Ml  -r  A   J         ^   •         11  1         A  i_  J  Roberts  209. 

tmg.  So,  1  will  pay  if  A  do  not,  is  collateral.  A  was  charged 
as  the  debtor,  and  the  undertaking  was  before  the  delivery  of 
the  goods,  and  formerly  this  was  deemed  material. 

^  17.  If  the  deft,  give  A.  D.  a  letter  of  credit  to  the  pit,  dCrancb, 
and  thereupon  the  pit.  trusts  A.  D.,  and  he  becomes  indebted  ^^*  Lawra- 

111  I-  ^-  •   ^  ^i_     J   r  I  son  r.  Mason. 

«to  the  pit.,  he  may  have  an  action  against  the  deft  to  compel 
him  to  pay  this  debt  of  A.  D.  See  several  cases  of  guaran- 
tees, ch.  50,  by  the  letter  any  one  might  trust  A.  D. 

^18.  But  generally  no  action  lies  for  the  voluntary  payment  8D.&E.3oe. 
of  another's  debt,  as  Exall  v.  Partridge,  ch.  9,  a.  17.     If  A  ^^^'^P-  *^- 
owe  B  a  debt  on  judgment,  B's  agreeing  to  stay  execution  on 
it  a  reasonable  time,  is  a  good  consideration  for  the  promise  of 
a  third  person  to  pay  the  debt,  though  not  so  as  to  A. 

^  19.  A  unlawfully  arrested  B  for  B's  debt  to  him.  C,  a  Wiiles482, 
third  person,  promised  to  pay  the  debt  of  B  to  A,  in'consider-  Atkinson  v. 
ation  of  A's  releasing  B  out  of  custody.  Held,  C's  promise 
was  void ;  for  where  the  arrest  of  a  deft,  is  illegal  and  void, 
his  discharge  is  no  consideration  for  another's  promise.  But 
if  the  declaration  state  a  just  debt  and  arrest,  by  virtue  of 
a  writ  duly  issued  out  of  such  a  court,  it  will  be  intended  af- 
ter verdict  the  arrest  was  legal,  and  so  the  ground  of  another 
promise,  will  be  a  discharge  of  him  arrested.  So  to  forbear 
to  sue  me  on  a  void  security  is  no  consideration  for  another's 
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Ch.  9.      promise  to  pay  the  debt;  aod  generally  for  another's  promise 
Art.  20.    to  pay  my  debt  to  be  valid,  I  must  owe  a  just  debt. 

(^  20.  A  third  person  requested  a  soldier  might  have  leave 


1  Ld.  Ravm.  of  absence  ;  this  was  given  accordingly,  and  th^  third  pers(Mi 
812,  Taylor  promised  to  bring  him  back  to  the  captain  in  10  days,  or  to 
r.  ones.        ^^^  ^  ^^^  ^j.  ^^j^^y^     Held,  the  third  person  was  bound  to 

perform,  and  the  consideration  was  good.  See  Roe  v.  Hough. 
1  Salk.  27.—  ^21.  One  good  distinction  is  this  ;  if  the  third  person  come 
2Ld.  Raym.  in  aid  of  another,  so  that, either  may  be  sued,  his  promise  is 
*^^-  collateral,  and  must  be  in  writing;   otlierwise,  if  the  whole 

credit  is  given  to  the  third  person.     Birkmyr  v.  Darnell ;  see 

Sturgis  b  al.  v.  Robbins  ;    Schermerhom  v.  Vanderhayden  ; 

Holly  V.  Rathbone  ;  Leonard  v.  Vredenburgh ;    Lawrason  t. 

Mason  &  al. 
3  Ea^  169,         §  22.  One  who  became  surety  for  the  deft,  before  his  dis^ 
Tnylof  V.       charge  as  an  insolvent  debtor,  was  afterwards  obliged  to  give  a 

8  Jo^hns.lR.  ^^^'  ^^"^  ^^^  ^^^^  ^*' '"  '^^^  ^^  ^'^^  ^^^  ^"^'  Held,  he  could 
202, 200,  not  sue  for  money  paid  to  his  use,  though  the  new  bond  was 
Hack?'"?!'''  accepted  as  payment,  and  tlie  old  bond  cancelled  ;  for  habili- 
8  D.  &  £.  ty  to  pay  for  anotlier,  cannot  give  the  same  cause  of  action  as 
^10-  actual  payment  on  his  account ;  the  new  bond  was  not  money 

paid.  Sec  Jones  v,  Brinly,  and  Nightingale  t^.  Devisme, 
Child  V,  Mortley. 

'§23.  A  executed  to  the  United  States  a  bond  with  sure- 
461,  Siuby  r.  ties  for  duties,  and  A  was  named  in  it  as  the  importer  of  tlie 
Champlin.'  goods,  and  B  named  in  it  surety,  and  paid  the  bond.     Held, 
2(M  -^^hns  ^®  might  recover  the  amount  of  A,  though  a  third  person  re- 
R.  176, 178,    ally  owned  the  goods.     But  if  three  men  be  principals  in  a 
l^mcodorf  r.  bond  to  pay  duties,  and  a  fourth  their  surety,  and  E  paid  the 
*PP*"-         jjQjj J  gj  iijg  request  of  one  of  them,  he  may  recover  the  amount 
of  tlie  three ;  but  the  surety  is  not  liable,  having  no  interest  in 
the  distillery  ;  no  money  was  paid  to  his  use. 
t  ri.  61. 90,        ^  24.  The  pit.  voluntarily  pays  the  defies,  debt,  how  liable 
^t  •'enkins     ^r  not.     The  deft,  married  the  pit's,  daughter,  and  went  to 
and  see  a.  Id  Jains^ica,  leaving  her  in  England,  and  in  his  absence  she  died. 
^.  4.  The  pit.  was  at  the  expense  of  her  funeral,  suitable  to  her  hus- 

band's rank  and  fortune,  though  without  his  knowledge.  The 
pit.  recovered  for  monies  laid  out,  &c.  But  quaere  if  the  pit. 
could  recover  for  monies  he  laid  out,  &;c.  after  her  death,  to 
psy  debts  she  contracted  in  her  husband's  absence,  in  a  reason- 
able manner.  And  'Lord  Loughborough  said,  if  goods  of  A 
be  '*  distrained  by  the  commissioners  of  the  land  tax,  if  a 
neighbour  should  redeem  the  goods  and  pay  the  tax  for  the 
4:)vvner,  he  might  maintain  an  action  for  the  money  against  the 
owner."-  A  sells  goods  to  B;  B  unablo  to  pay  A  transfers 
them  to  C ;  he  promises  to  pay  A  for*  them  ;  this  is  a  new 
promise.     5  Taun.  R.  450. 
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^  26.  ^0  writing  necessary  where  a  third  person  engages  to    Ch.  9, 
pay  an  execution  on  a  new  consideration.     As  where  C  had  an    Art.  20. 
execution  against  B,  and  A  promised  to  pay  C  the  amount  of  V^^w^ 
it,  in  consideration  C  discharged  B,  and  in  consideration  B,  8  Johns.  R. 
the  judgment  debtor,  delivered  his  household  goods  to  A.     A's  |I®jx^'^» 
engagement  was  original,  and  not  within  the  statute  of  frauds,  Brewster.^ 
and  it  was  founded  on  new  considerations,  the  discharge  of  B  lo  Johns.  R. 
and  his  said  gogds  delivered  to  A.  ^^* 

^26.  A  covenant  to  paj  another's  debt  is  not  within  the  4John8.lt. 
statute  of  frauds,  as  it  does  not  apply  to  writings  under  seal.  ^}^2  ^^^* 
A  covenant  of  itself  imports  a  consideration,  as  to  all  contracts  xremMi?— ' 
under  seal.    And  every  promise  to  pay  another's  debt  must  be  4  Johns.  R. 
in  writing,  however  good  the  consideration.  422.— 

^  27.  One  Dearborn  was  in   prison  for  debt,  and  lodged  in  12  Mass.  R. 
the  deft's,  hands  property  sufficient  to  indemnify  him  ;  thereon  SdVjPerleyr. 
the  deft,  procured  the  pit.  to  become  Dearborn's  bail ;  and  ^P"°^* 
promised,  but  not  in  writing,  to  save  him  harmless.     Held,  afi 
original^  and  not  a  collateral  promise  of  another's  debt ;  so  not 
within  the  statute  of  frauds ;  the  statute  applies  only  to  promi- 
ses made  in  relation  to  to  pre-existing  debts  of  a  third  person. 
When  the  deft,  promised  there  was  no  actual  existing  default 
of  Dearborn,  but  the  deft's.  promise  was  to  indemnify  against 
fais  future  default ;  this  was  not  a  case  within  the  statute,  and 
the  deft,  promised  on  property  in  his  hands. 

§  28.  So  if  the  pit.  lend  a  horse  to  A,  on  the  deft's.  re-  f?*!!,^"!!- 

'        ..,.,,         '^    .        ,',.  jiiri  •        •     Cunningham. 

quest,  A  is  hable  on  the  dehvery,  and  the  deft's.  promise  is  3  Seik.  id, 
colkUeral ;  this  requesting  the  pit.  to  lend  the  horse  is  no  more  i^.»  Bourk- 
than  requesting  him  to  trust  A  with  the  horse.     See  Post.  ch.  "JiL-^6  itfod. 

32.  248,251. 

^  29.  A  tradesman  delivered  goods  to  A  at  the  request  of,  i  H.  Bl.Rep. 
and  on  the  credit  of  B,  who  says  before  the  delivery  "  I  wilt  he  ^^^^  jj  ®y" 
hound  for  the  payment  q{  the  money  as  far  as  £800  or  £1000.  man. 
Held,  B  is  not  bound ;  for  the  credit  is  to  A  as  well  as  B.   A,  Sii^loif  *'*^* 
the  son^  was  debited  in  the  pit's,  books,  and  B,  the  father^  n^b.  211, 
gave  no  promise  in  writing.  212. 

§  30.  In  this  case,  the  deft,  gave  the  note  sued,  as  attor-  Mass.  S.  J. 
ney  to  one  Low,  a  person  non  compos.     Friend  had  no  pow-  Jj^y'^^i^*^^'' 
er  to  contract  the  debt  so  as  to  bind  Low ;  Friend  was  sued  Lewis  r. 
as  on  Am  own  note,  and  held  to  be  liable,  for  whenever  one  ftl*!!^*^ 
undertakes  to  promise  for  another,  and  has  no  power  so  to  do,  '^    ' 
it  becomes  his  own  promise,  for  a  promise  must  be  intended 
by  the  parties ;  the  promisee  confides  in  receiving  one,  and 
here  there  would  be  no  promise,  if  the  promisor  did  not  bind 
himself,  as  he  has  no  power  to  bind  a  third  person ;  the  same 
as  to  a  submission  to  ajj^^itration.  Salk.7o. 

§  31.  \  parol  promise  to  pay  anoiher'^s  debt,  and  also  to  do  J!,^-**^^! 
some  other  thing,  is  void  by  the  statute,  for  the  pit.  cannot  se-  Becketl!^ 

2  Vent.  224.-^  Com.  D.  199.— 1  Ld.  Raym.  3112. 
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Ch.  9.  parate  th6  two  parts  of  such  a  coDtract,  and  affirm  one  part  to 
Art.  21.  be  valid  and  the  other  not.  A's  promise  to  return  a  soldier 
V^V^J  to  ^^^  officer  above. 

1  Mas8.R.         ^  32.  April  29,  1801,  the  deft,  and  Keith  gave  their  note 
J66,  Little  V.  thus :— "  For  value  received,  I  promise  to  pay  Capt.  Amos 
^  ^^'        Rodgers  or  order,  three  hundred  dollars  in  six  months  from 
date,  with  interest  until  paid  as  witness  my  hand. 

"  George  Keith,  jun. 
"  Ezra  Weston,  surety." 
New  Jeney,  Weston  alone  was  sued,  Keith  had  been  declared  a  bankrupt, 
1  PenniDg  1.  ^^^  ^^^^^  ^^^  ^^  j^j-^^  ^^^  Keith  never  promised,  8ic.  It  was 
AparoiprcHD-  urged,  that  Weston's  undertaking  was  only  coUatercdi  and  not 
other'sdebt  is  joint,  as  alleged  in  the  declaration.  Sedgwick  and  Sewall 
void.  thought  it  was  collateral,  Strong  was  of  a  difierent  opinion. 

The  pit.  had  leave  to  amend.  Strong  hold  it  to  be  a  joint  note, 
See  Hunt,      and  the  word  /  as  repeated  before  each  name,  and  the  word 
adm.  t.  Ad-     ,^^g^y  ^  used,  as  is  often  done,  only  for  the  swrety's  benefit. 
Quaere,  if  his  opinion  was  not  right  i 

^  33.  How  far  the  consideration,  in  a  written  promise  to 
Wain  v.Warl-  V^Y  the  debt  of  another  must  be  expressed  in  the  writing  ;  see 
ten.—  ante,  Consideration.     In  this  case  it  was  held,  the  eonsideror- 

rourt  o?^^'  ^^''^  ^  ^®^  ^^  ^®  promise,  must  be  in  writing,  or  it  is  nvdwn 
King's  Bench,  pactum,  and  tliat  no  parol  evidence  can  be  given  of  the  con- 
--3  Johns.  R.  sideration.  The  authority  of  this  case  may  well  be  doubted. 
Ch!&i^  ^T,  ^^^  Hunt  adm.  v.  Adams,  ch.  11,  a.  1,  14.  where  a  different 
opinion  is  held,  points  considered,  4  Wheaton,  85  to  98,  and 
many  cases. 
aoT^tli'*  is  ^  ^^'  "^^  deft.,  in  writing,  requested  the  pits,  to  trust  one 
b  a(.  ».  nob-  Davis,  not  exceeding  |f600,  to  pay  if  he  did  not — how  held  ? 
bins.  Art.  21.    Certain  promises  raised  by  law,  the  principles 

whereon — and  sundry  cases— seem  to  be  like  the  Roman  qtiasi^ 
contracts*  These  obligations,  fua#i-contracts  as  well  as  con- 
tracts, appear  in  this  law  to  have  been  different  from  oblig&* 
tions  ex  delicto  and  obligations  qutui  ex  delicto,  as  our  con^ 
tracts  expressed  or  implied,  have  been  viewed  as  different 
from  torts ;  hence  the  Roman  emperor  says,  having  treated 
de  ohligaiionibus  ex  contractu  et  quasi  ex  contractu,  sequitur 
ut  de  obligationibus  ex  mahfido,  et  quasi  ex  malefido  dispidor 
mus.  Jus.  Inst.  L.  4.  T.  1,  cites  D.  47,  T.  2 ;  Cod.  6,  T.  2 ; 
Jus.  Inst.  L.  3,  T.  28,  where  one  becomes  liable  to  another's 
action,  yet  not  ex  maleficio. 

^  1.  The  law,  founded  in  reason,  presumes  a  man  makes  a 
promise  where  he  ought  to  make  one,  for  the  law  intends  that 
every  man  engages  to  perform  what  his  duty  and  justice  re«^ 
quire.  As  if  I  employ  one  to  do  my  w(«k,  the  law  implies  tibat  I 
engage  to  pay  him  what  it  is  worth,  and  he  may  have  this  ac- 
tion of  assumpsit  on  a  quantum  meruitj  and  say  therefor,  I 
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promised  to  pay  idm  as  much  as  he  reasonably  deserved  to    Ch.  9. 
have.    So  if  I  buy  goods  of  one,  and  no  price  is  set,  he  may    Art.  21. 
have  this  action  on  a  quantum  valdfant;  and  say  I  prcxnised  V^^V^^ 
to  pay  him  as  much  as  they  were  w<Nth. 

^  :2.  So  if  I  state  with  A  our  accounts,  and  I  am  found  to 
owe  him  a  balance,  the  law  implies  I  engage  to  pay  it,  and  he 
may  have  an  action  against  me,  and  state  that  he  and  I  settled 
^ur  accounts  together^  (insimul  con^utasset^)  and  I  was  found  in 
arrear  so  much,  and  promised  to  pay  that  sum. 

^  3.  The  law  also  implies,  that  every  one  who  undertakes 
any  office,  employment,  trust,  or  duty,  engages  to  perform  it 
with  integrity,  skiU,  and  diligence ;  and  if  he  do  not,  the  party 
injiu'ed  is  entitled  to  his  special  action  on  the  case :  as  if  a 
i/beriff  neglect  to  execute  a  writ  sent  to  him,  or  wilfully  makes 
a  false  return ;  or  if  he  or  his  gaoler  sufier  one  taken  on 
mesne  process  to  escape,  he  is  liable  to  an  action.  See  Good- 
win V.  Gilbert,  Ch.  32,  a.  4,  15. 

^  4.  So  if  an  attorney  betrays  his  client's  cause,  or  bein^ 
retained,  neglects  to  appear,  he  is  habletothis  special  action  on 
the  case.  The  law  also  implies,  that  a  common  innkeeper 
engages  to  secure  the  goods  of  his  guest  in  his  inn ;  that  a 
common  carrier  or  bargemaster  engages  to  answer  for  the 
goods  he  carries ;  that  a  common  farrier  engages  to  shoe  a 
horse  well,  and  without  laming  him ;  that  a  common  taylor,  or 
other  worlanan^  engaees  to  do  his  work  in  a  workmanlike  man- 
ner, in  which,  if  he  mUs,  this  action  lies,  and  for  reasonable 
damages. 

§  5.  But  if  I  employ  one  to  transact  any  of  these  concerns, 
whose  common  profession  and  business  it  is  not,  the  law  im- 
plies no  such  general  undertaking,  but  in  order  to  charge  him 
with  damages,  there  must  be  a  special  agreement. 

^  6.  Actions  on  notes,  bills,  bonds,  and  other  contracts, 
for  labour  done,  and  goods  sold,  are  so  plaih,  that  scarcely  any 
more  attention  is  necessary  than  to  look  at  die  forms,  and  see 
they  are  correct.  However  numerous  and  variant  the  actions 
of  assumpsit  appear  to  be,  they  are  all  reducible  to  a  ffw  sim- 
ple principles  whenever  die  consideration  is  sufficient. 

^  7.  When  for  the  badness  of  the  goods j  ^c,  can  the  deft, 
reduce  the  plfs,  price,  or  bring  a  cross  action.  See  Everett 
t.  Gray  above ;  held,  to  the  cross  action-^but  contra  when  the  Bastenr/  *' 
ph.  sued  a  quantum  meruit  for  work  done  and  materials  found;  Butter. 
held,  the  deft.,  even  without  notice  to  the  pit.,  might  be  allow- 
ed to  prove  that  the  work  done  was  not  worth  so  much  as  the 
)ph.  claimed,  because  badly  done ;  the  pit.  objected,  that  if  so, 
die  deft,  ought  to  bring  his  cross  action.  2d.  If  it  appear  the 
pit.  has  been  pud  on  account  as  much  as  the  work  was  worth, 
he  cannot  recover.    3d.  It  seems  the  deft,  may  be  allowed 
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Ch.  9.      the  same  defence  where  the  contract  is  for  work  done  at  a 
Art.  21.    certain  price  ;  at  least,  if  he  give  notice  to  thejplt.  previous  to 
\^rY^j   such  defence,  that  he  may  be  prepared  to  meet  it :  and  the  dif- 
ference taken  was  material,  for  where  the  pit.  sues  on  quan- 
tum meruit^  he  must  of  course  come  prepared  to  prove  the 
value ;  but  when  for  an  agreed  price^  only  to  prove  die  agree- 
ment, unless  timely  notified  the  inadequacy  of  the  work  will 
be  disputed.  A.  D.  1794,  in  Broom  v.  David,  cited  7  Ea^t. 
Aimnpriut.    480,  the  deft,  was  turned  over  to  his  cross  action,  in  such  a 
case  of  an  agreed  price^  and  no  such  previoiu  notice  given — 
377  Grant  r.  (^ormack  V.  Gilles  likewise,  with  the  further  circumstance, 
Button.  the  deft,  had  a  warranty  that  the   seeds  sold  to  him  were  of 

the  sorts  and  quality  for  which  they  were  sold  to  him.  Held 
by  BuUer  J.,  he  must  sue  on  his  warranty,  but  Lord  Kenyon 
seems  to  have  been  of  a  different  opinion,  p.  481. 
13  Johns.  R.  ^  8*  Held,  that  in  an  action  for  the  price  of  a  chattel,  the 
302,Beecber  deft,  may  prove  a  deceit  in  the  sale,  that  it  was  of  no  value, 
— TrJohns.'  ^^^  ^  defeat  the  pit's,  action ;  or  if  the  defect  merely  lessen 
R.  230,  Sill  tlie  value,  the  deft,  may  prove  this  to  lessen  the  damages. 
V.  Rood.  Sq  if  n  uQjg  (jg  given  by  the  deft,  for  the  price,  he  may 

show,  under  the  general  issue,  deceit  in  the  sale. 
Mason  437,  So  if  the  pit.  sue  for  goods  sold,  the  deft,  in  mitigation  of 
Sm'u[ '  damages  may  shew,  they  were  of  a  quality  inferior  to  what  the  pit. 
represented  them  to  be  at  the  sale.  If  the  pit's,  goods  are 
sold  to  the  deft.,  and  to  be  paid  for  in  his  labour,  he,  when 
13  Johns  R.  ^*^^  ^^^  ^®  goods,  may,  on  the  general  issue,  shew  he  was 
66,  Wiitr.  ready  and  offered  to  perform  the  labour,  but  was  prevented  by 
^g^«"-  the  pit. 

$  9.  In  Beecher  v.  Vrooman,  Sill  r.  Rood,  and  Miller  v. 
Smith,  it  seems  the  price  must  have  been  agreed  and  goods 
accepted  by  the  defts.     This  seems  to  be  the  true  ground, 
especially  if  previous  notice  be  given  that  the  bad  quality  of 
the  goods,  &^c.  will  be  shewn  by  the  deft,  in  the  pit's,  action 
for  the  price,  according  to  the  English  practice,  where  there 
is  no  warranty. 
6  Bos.  &  P.         §  IQy  In  this  case  an  attorney  sued  his  bills,  and  held,  his 
^^M^L™?!*"^  negligence  in  conducting  the  cause  could  not  be  given  in  evi- 
lao.  dence,  unless  very  gross  negligence,  that  deprived  his  client  of 

all  benefit.  It  will  be'  noticed.  Sir  James  Manfield,  C.  J.  ob- 
served, that  a  pit.  does  not  come  prepared  to  prove  any  thing 
more  than  his  bill,  the  business  done,  and  is  not  in  a  situation 
to  meet  a  charge  of  negligence.  Heath  J.  differed  this  case 
from  that  of  an  express  contract.  Rooke,  J.  said  he  would 
in  this  case  (Templer,  &c.)  have  staid  execution,  if  there  had 
been  a  cross  action  for  the  negligence^  In  this  case,  as  in 
Everett  v.  Gray,  Ch.  6t,  a.  3.  s.  4.  no  notice  was  previously 
given  to  the  pit.  that  negligence,  or  defects  in  the  gun-locks 
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would  be  insisted  on  by  the  defts.  at  the  trial.  A  material  cir-    Ch.  9. 
cumstance  besides,  how  could  the  pit's,  bill  of  costs,  in  Tern-    ^rt.  22. 
pier's  case,  be  9,  measure  of  damages  the  client  was  entitled  V^v^^ 
to,  by  reason  of  his  attorney's  negligence  f 

§  13.  The  pit.  contracted  to  build  a  bridge  for  a  price  ^^^r^ 
agreed,  and  did  it  so  badly,  that  after  it  served  the  purpose  Montague. 
intended  a  short  time,  it,  from  its  bad  construction,  was  car* 
ried  away  by  a  flood.  Held)  he  could  not  recover  on  his  con- 
tract, because  he  had  not  fulfilled  it ;  nor  on  a  quantum  meru- 
i^,  because  the  defts.  had  received  no  benefit  from  his  labours. 
In  Taft's  case,  it  was  said  by  the  court,  that  Everett  v.  Gray 
had  been  questioned ;  if  not  law,  it  seems  that  cases  of  these 
descriptions  may  rest  very  well,  in  general,  on  the  principles 
stated  in  Basten  v.  Butter. 

Art.  22.  Haw  express  promises  exclude  implied  ones  or  not  Where  bills, 
or  the  pit*  may  recover  on  hts  common  counts  or  not.  ^  1. 1  he  ^,  are  evi- 
cases  under  this  head  are  very  numerous,  so  many  of  them  dence  od  the 
only  will  be  here  noticed,  as  may  be  proper  to  illustrate  the  coaiiTs?"sce 
general  principles  on  which  these  kinds  of  cases  are  decided,  ch.  20,  a.  20, 
The  leading  principle  has  been  above  stated,  laid  down  by  ||^^^- 
Duller,   who   observed,  the  law  raises  an  implied  promise,  Tounaintv. 
*'  because  there  is  no  security  given  by  the  party,  but  if  the  Maitinent. 
party  choose  to  take  security,  there  is  no  occasion  for  the  law  Wherenopri- 
to  raise  a  promise ;  promises  m  law  only  exist  where  there  miy.   See 
are  no  express  stipulations  between  the  parties."     This  rule  <^h.  9,  a.  2. 
is  without  exception,  that  is,  while  the  express  or  special  pro-  eb!1s2  a.  43. 
mise  remains  in  force,  and  the  promisee  can  recover  on  it,  he 
must  abide  by  it.    But  often  the  express  promise  fails  him,  as 
never  being  valid,  or  put  an  end  to,  or  has  been  so  treated  by 
the  promisor,  that  the  promise  may  view  it  as  at  an  end.  The 
true  question  then  is,  in  every  such  case,  does  the  special  or  ^  c^^^\^^  r, 
express  contract  remain  in  force.  As  where  A  agreed  with  B,  239,  Yoongv. 
under  seal  to  do  certain  work,  and  did  part  of  it,  and  B  pre-  Pi^ston,  ia 
vented  A  from  finishing  it  according  to  the  sealed  contract.  ^"^'^' 
Held,  A  could  not  recover  on  his  common  count  a  quantum 
meruit,  for  the  part  of  the  work  actually  done,  but  that  he 
must  sue  B  on  the  sealed  mstrument.     Judgment  below  re- 
versed ;  Preston,  the  pit.  below  cited.  Towers  v.  Barrett,  1  D. 

&z;.  E.  133 Giles  1^.  Edwards,  7  D.  &E.  181.— 1  Powell  on 

Contracts  417.  But  the  Supreme  Court  of  the  United  States 
held  the  contractee  had  a  clear  right  of  action  on  his  special 
contract,  and  that  "  whenever  a  man  may  have  an  action  on  a 
sealed  instrument,  he  is  bound  to  resort  to  it,"  and  as  it  was 
in  part  performed,  it  could  not  be  viewed  as  rescinded,  for 
reasons  which  will  appear.  See  1  Dallas  428.— 1  Caines'  R.  '  '  ^' 
47, 48. 
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Cfi-  9.  The  coveaoDtee  cannot  have  an  action  for  money  had  and 

Jirt*  22.    received,  where  a  covenant  respecting  lands  is  executed  by  a 

deed  given,  though  it  appear  he  has  paid  too  much,  as  for 

Johiu.R.  ^^^^  acres  than  were  conveyed  to  him,  was  none  hut  parol 

606,611,        evidence* 

HowM  V.  ^  2.  Held,  "  it  is  a  general  rule,  when  the  parties  have 

4  MwB.  R.      made  an  express  contract,  the  law  will  not  imply  a  contract." 
448, 449,       How  far  this  rule  will  apply  when  the  express  contract  is  of 
Stev^lT  ^     ^^^^  *  nature,  that  no  remedy  will  lie  for  the  breach  of  it, 
when  at  the  same  time  there  is  a  suiScient  consideration  to 

3  East.  78,  support  an  implied  contract,  may  be  a  question.'^  In  this  case 
^BSt'*^*^**!  held  the  parties  were  bound  by  their  express  contract,  and  then 
2  Taant.  146,  ^^e  law  will  not  raise  an  implied  contract.  7  D.  &  £.  584.  It  is 
183.  stated  by  Sugden,  ^^  that  a  contract  cannot  arise  by  implication 

of  law  under  circumstances,  the  occurrence  of  which  neither 

of  the  parties  ever  had  in  their  contemplation. 

SMasg.  R.  ^3.   But  where  the   daughter,  when  she  came  of  age, 

416,  Whipple  annulled  her  special  contract  for  board  with  her  mother  :  held, 

r.Dowtu«.  ghe  could  maintain  her  action  for  it  on  an  implied  promise, 

considered  by  the  court  as  never  having  been  suspended. 
7  Mass.R.  ^  4.  In  this  case  the  same  general  principle  was  adopted,  it 

J^Sulliva'n"^  was  assumpsit  for  keeping  the  deft's.  horse,  and  decided,  that 
the  law  will  not  imply  an  assumpsit^  where  there  is  an  express 
promise.  2.  Nor  will  the  law  imply  a  promise  against  the 
express  declarations  of  the  party,  made  at  the  time  of  the  sup- 
posed implied  promise,  '^  for  such  declaration  is  repugnant  to 
any  implication  of  a  promise."  The  deft,  returned  the  horse 
to  the  pit.  he  had  purchased  of  him  conditionally,  and  if  abso- 
lutely, yet  the  deft's.  expressly  declaring  by  his  agent,  he 
would  have  no  more  to  do  with  the  horse,  when  he  returned 
him  to  the  pit.,  fully  negatived  any  implied  promise  to  pay  for 
his  keeping. 

4  Bos  &P  Assumpsit  on  an  agreement  to  deliver  soil  or  breeze^  also  a 
861,  Cooke  count  for  money  had  and  received.  Evidence,  the  deft,  had 
^  Manrtone.  agreed  to  deliver  soil  only,  the  pit.  paid  £2  6*.  as  earnest, 
lied  on  Tow-  ^^^  ^®  ^^^^*  I'efused  to  dieliver  the  soil ;  held,  the  pit.  could 
era  O.Barrett,  not  recover  damages  for  the  non-delivery  on  the  first  count, 
DowDM*'  ^^^  ^^^  variance  between  the  contract  laid  and  the  one 
Giles  V.Ed-  proved,  nor  the  £2  5<.,  money  had  and  received  on  tlie 
wards.           second  count,  because  the  agreement  was  still  in  force^  and 

the  pit.  had  a  remedy  on  it — ^it  was  not  rescinded  by  any  act 

of  the  parties^  but  only  broken  by  the  deft.     The  pit.  relied 

on  Harris  v.   Oke,  BuL  N.   P.  139. — ^Payne  v.  Bacomb, 

Dougl.  651,  cited  Hunt  v.  Silk,  5  East.  449. 

Mass.  S.  J.         ^  5.  The  general  principle  was  adhered  to  in  this  case,  and 

Torm'nsST    bo<^&^^se  the  deft,  proved  a  special  contract  for  the  pit.  to 

Peirce  r.   '    labour  by  the  day  at  a  fixed  price,  the  court  held  he  could  not 

Fellows. 
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recover  on  any  implied  promise ;  the  special  contract  remain-    Ch.  9. 
*^  infarcey  if  not  performed.  Art.  22. 

§  6.  Heldy  a  c<mtr€tet  cannot  be  rescinded  by  one  party  for   \^^y^^ 
the  default  of  the  other j  unless  both  can  be  put  in  statu  quo  5  East  449, 
us  before  the  contract,  and  this  could  not  be  after  the  contractee  ^^""^  *•  ^Uk. 
had  had  an  immediate  possession  of  the  house,  the  contractor 
stipulated  to  lease,  and  possession  of  it  under  the  agreement 
only,  Giles  i^.  Edwards,  cited.    The  leading  principle  is  in 
this  case. 

^  7.  Assumpsit  to  recover  $20  69  for  the  labour  of  the  6  Mass.  R. 
pit's,  son.    1.  Count  was  on  a  special  agreement.    2.  General  ^'jJ^TIT* 
indMtatus   assumpsit.     3.   Quantum  meruit.     The  evidence  stone,  A.  D. 
proved  an  express  contract  to  work  seven  months  for  $53,  1809. 
and  in  proportion  if  either  party  dislike.     Held,  the  evidence 
did  not  support  the  first  count ;  as  it  did  not  prove  the  special 
contract  declared  on,  but  also  held  the  pit.  might  recover  on 
bis  general  count,  and  observed,  this  was  the  new  practice,  and 
not  the  former,  and  that  a  recovery  on  the  general  count  would 
be  a  bar  to  an  action  on  the  special  agreement.  This  decision 
may  be  questioned,  for  here  a  special  agreement  existed,  and 
it  seems  remained  in  force,  and  was  proved,  though  not  the 
one  alleged  in  the  declaration,  and  when  the  court  said,  that 
a  recovery  on  this  general  count  would  be  a  bar  to  an  action 
on  the  special  agreement,  it  implied  the  court  thought  it  exist- 
ed, and  not  put  an  end  to ;  nor  do  the  cases  cited  justify  the 
decision,  one  cited,  Harris  ».  Oke,  Bui.  N.  P.  139,  140  5  for  ^^"^ 
in  this  case,  though  the  pit.  laid  a  special  agreement,  he  prov- 
ed none,  nor  did  it  appear  one  ever  existed,  and  then  no 
doubt  the  pit*  might  prove  his  common  count,  the  implied  pro- 
mise, as  this  cannot  be  excluded  by  a  special  contract  when 
there  is  no  evidence  one  ever  existed.    As  to  laying  a  special 
contract  it  is  but  allegation,  and  an  attempt  to  prove  one  is 
nothing,  if  none  be  proved  ;  it  is  the  one  proved  to  have  been 
made  and  not  rescinded,  which  excludes  the  contract  implied 
by  law.     Another  case  cited  is  Weaver  v.  Burroughs.     This  Bui.  N.  P. 
only  proves,  that  if  a  specicd  agreement  appears,  though  not  ^^  Weaver 
sucih  a  one  as  is  laid  in  the  pit's,  declaration,  he  cannot  re-  !lstnud&,^ 
cover  on  his  general  count,  in  its  nature  a  quantum  meruit.  A  Payne  v.  Ba- 
third  case  cited  is  found  in  Dough  651.     This  is  exactly  to  ^^'°^' 
iny  point ;  in  this  case  the  ph.  stated  a  special  agreement  and 
failed  to  prove  it ;  nor  does  it  appear  he  proved,  or  that  it 
appeared  any  special  agreement  ever  existed.      Here  the 
court  did  right  to  permit  the  pit.  to  prove  his  general  count, 
as  it  did  not  appear  to  be  excluded  by  any  express  contract. 
Kech's  case  A.  D.  1744,  Bui.  N.  P.  139. 

The  pit.  declared  on  a  special  written  agreement,  by  which  3^  ^^li^' 
the  pit.  was  to  deliver  certaio  logs,  Sec.  to  the  deft.,  and  by  nin^aie  v. 
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Tottle  V. 
Mayo. 


Ch.  9.  whicli  he  promised  to  pay  a  certain  sum.  The  pit.  ayerred 
Art.  22  he  did  perform  6^.,  and  that  the  deft,  did  not  pay.  2. 
Counts  on  a  parol  agreement  of  the  same  import ;  and  3,  the 
common  counts  for  goods  sold  and  delivered,  money  paid  S£c«f 
plea  non  assumpsit  with  notice  of  set*off.  At  the  trial  the  pit, 
waived  the  specM  agreement  and  went  on  the  common  count 
&:c.,  the  court  held  he  might.  Also  held,  if  the  pit's,  evidence 
be  sufEcient  to  prove  his  general  count,  supposing  he  had  not 
declared  on  a  special  agreement^  he  may  recover  on  that  count, 
no  doubt,  if  he  had  a  right  to  waive  the  special  agreement  and 
not  to  attempt  to  prove  it.  Likewise  held,  the  deft,  might 
give  it  in  evidence  to  lessen  the  damages,  it  was  not  then  a 
nullity.  Also  held,  if  he  offered  to  defeat  the  pit's,  action  by 
showing  be  failed  to  perform,  it  is  immaterial,  and  may  be 
rejected.  The  pit.  failed  in  part  to  perform,  but  he  delivered 
the  logs,  though  too  late,  to  the  deft.,  which  he  used  and  so 
accepted.  This  case  need  not  be  disputed,  because  the  coart 
held  the  pit.  proved,  ^*  that  the  special  agreement  was  no  Ion* 
ger  subsisting  and  in  force,  but  had  been  put  an  end  to  by  the 
refusal  of  the  deft,  to  permit  the  logs  to  be  laid,  and  by  ap- 
propriating them  to  his  own  use ;"  this  gave  the  pit.  a  right  so 
to  waive.  The  court  cited  Cooke  t;.  Munstone,  also  BuL  N. 
P.  139  above,  and  Tuttle  v.  Mayo,  7  Johns.  R.  132.  The 
court  further  observed  on  the  case  in  BuUer,  that  it  admitted 
the  rule  now  is,  that  if  there  be  a  special  agreement^  and  the 
work  be  done,  but  not  in  pursuance  of  it,  the  pit.  may  recover 
on  a  quantum  meruit.  The  pit.  may  recover  on  a  quantum 
meruity  no  doubt,  if  the  deft,  accept  the  work  so  done  ;  because 
the  pardes  then  make  a  new  case,  one  not  widiin  the  agree- 
ment, both  waive  it ;  and  the  pit.  must  thus  recover  on  his  new 
case,  for  the  work  done  not  as  agreed,  but  yet  accepted  by  the 
deft.  But  if  the  special  agreement  in  Liningdale  v.  Livingston 
was  ^'  at  an  end"  and  no  longer  subsisting  in  force,  on  what  prin- 
ciple was  the  deft,  allowed  to  use  it  to  lessen  tlie  damages  f 
See  s.  14. 

7  Johns.  B.        The  court  relied  on  Sir  James  Mansfield's  rule  in  Cooke  t;. 

Jtoyo'**'^*  *'  Munstone.  This  rule  is  thus,  "  where  a  party  declares  on  a 
special  agreement,  seeking  to  recover  thereon,  but  faUs  alto^ 
gether^  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that  supposing  there  had  been  no  special  contract,  he 
might  still  have  recovered."  The  court  in  Tuttle  tr.  Mayo 
said,  '*  the  pit.  failed  wholly  to  make  out  a  special  agreement," 
that  is,  failed  to  prove  any  such  existed.  This  case  need  not 
be  disputed,  nor  Cooke  r.  Munstone,  wherein  it  was  held  the 
pit.  could  not  recover  on  his  general  count,  because  the  spe^ 
cial  agreement  was  stUl  in  force  ;  nor  on  his  special  agreement 
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because  his  evidence  did  not  prove  it  to  be  as  he  had  laid  it    Ch.  9. 
in  his  declaration  :  certainly  good  law  in  both  points.  Art.  22. 

(j  8.  So  in  this  case  (stated  more  at  large  in  another  place)   v^^y-Si^ 
the  court  held,  that  if  parties  make  a  contract  with  one  intent^  8  D.  &  £. 
as  to  constitute  the  relation  of  master  and   apprentice  fcc.  ?1?*?***' 
and  the  same  be  defective  to  that  purpose,  it  never  can  be  cb.'Vs,  a.  2, 
applied  to  another  intent^  as  to  constitute  the  relation  of  hirer  3, 4, 5. 
and  hired  for  a  year  &c. ;  for  to  give  it  the  other  intent  or 
construction,  is  to  make  it  mean  what  the  parties  never  intend- 
ed*    So  when  the  parties  deliberately  make  a  special  contract 
by  which  to  measure  tlieir  right  and  payments,  he  that  claims 
in  the  case  must  abide  by  it  unless  rescinded,  or  a  new  con* 
tract  arises  on  their  mutual  conduct. 

^  9.  Innocent  endorsee  of  a  note  may  recover  against  the  15  ^i^^^  |^ 
maker  on  the  common  count,  the  endorsement  being  forged.  331,  Board- 
As  where  Gore  and  Grafton  were  partners  in  trade,  and  Graf-  P^-Tk^®!* 
toa  made  a  note  to  one  Gushing  as  payee,  without  his  knowl-  ^s  to  this  for- 
.edge,  or  that  of  Gore  ;   then  Grafton  forged  Cushing's  en-  geiy  ware  ci- 
dorsement  on  the  note,  and  caused  it  to  be  sold  in  the  market,  ^  ^-^h. 
by  an  innocent  broker,  and  the  pit.  purchased  it  at  one  per  213,  a.  2,  s. 
cent,  a  month  discount.     He  recovered  the  amount  of  the  ma-  ^•— ^  D.  &E. 
kers,  the  defts.  on  the  c(Hnmon  count  for  money  had  and  re-  31  ^  _ ' 
eeived.     As  Gushing  bad  no  knowledge  of  the  note,  there  was  style  346.— 
no  assent  on  his  part,  and  of  course  there  was  no  contract  be-  ^®®^®'-^* 
tween  him  and  them;  be  paid  no  consideration,  therefore  the  sa^Abr.Ac' 
note  was  a  nullity,  as  between  the  original  parties,  and  as  be-  tions  on  the 
tween  the  makers  and  the  ph.,  as  there  was  only  a  forged  en-  ^^^  ^' 
dorsemfent,  the  pit.  paid  or  advanced  his  money  to  them,  not 
on  any  special  valid  contract,  as  there  was  none,  and  for  no 
consideration,  but  they  obtained  it  by  the  fraud  and  forgery  of 
4Hie  of  them.     The  defence  was,  1.    Tliat  here  was  a  felony 
that  merged  the  note,  through  which  no  right  could  be  claimed. 
But  the  G.  Justice  in  delivering  the  opinion  of  the  court  said, 
here  was  no  forfeiture  of  estate  for  such  a  felony,  and  the 
reasons  of  the  common  law  did  not  apply,  and  further  the 
pit.  did  not  claim  through  the  note.     2.  Also  an  objection, 
here  was  a  special  contract,  but  clearly  there  was  none  of  any 
validity,    on   which    the  pit.  could  recover,  then  his  case 
came  within  the  rules  before  stated  in  this  article.    Doug).  637, 
Archer  v.  Bank  of  England ;   Bui.  N.  P.  130 ;   4  D.  &  E. 
485,  Irving  t;.  Wilson,  &  al. ;  7  East  210,  Swan  &al.  «.  Steal  Ab  to  paying 
&  al. ;  Gowp.  814,  Wellet  v.  Ghamber ;   Dougl.  228 ;  5  D.  S"  *J«'««^ 
&  E.  601 ;    1  H.  Bl.  313,  CoUis  v.  Emett  &  al. ;    3-Burr.  *""  ^' 
1516,  Grant  t;.  Vaughan ;  3  D.  &  E.  174,  Tatlock  v.  Harris ; 
12  Mass.  172;  6  Johns,  11. 

^  10.  A  similar  case,  the  Manufacturers  and  Mechanics  i6MaM.R. 
Bank  t>.  Gore  and  Grafton.     Sundry  cases  in  which  the  ph.  76.--M.&M. 

•^  '^      Bank  9.  Gore, 

&al. 
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Ch.  9. 

Art.  22.  has  recovered  on  the  common  counts,  monies  in  Heu  of  coun  - 
y^^iy^^  terfeit  monies  paid  him,  not  received  by  him  at  his  risk  ;  Ch. 
170,  a.  5,  s.  7,  as  to  tenders  &c.  In  the  above  bank  case, 
the  court  went  on  this  principle,  to  wit :  If  A  propose  to  bor- 
row money  of  me,  on  good  security  proposed  and  described, 
to  be  repaid  in  90  days,  and  I  lend  him  the  money,  and  re- 
ceive of  him  security,  apparently  such  as  he  proposed,  as  for 
instance  his  and  B's  note  endorsed,  to  appearance,  by  C,  and 
it  is  found  the  security  is  bad,  as  that  the  endorsement  is  for-^ 
gedy  for  instance,  I  may  view  the  note  as  waste  paper  and  dis- 
affirm it,  and  sue  A  and  B  immediately,  and  within  the  90 
days,  for  money  had  and  received.  In  which  case  I  do  not 
claim  through  or  under  the  note,  but  for  monies  advanced  to 
them,  obtained  by  fraud,  and  on  a  security  worth  nothing,  and 
which  I  may  treat  as  a  nullity.  So  are  many  and  all  the  ca- 
ses on  the  point. 

^11.  In  this,  as  in  Boardman's  case  above,  there  was  a 
question^  whether  the  partnership  contract  authorized  Grafton 
to  raise  monies  for  the  general  partnership,  in  such  a  criminai 
manner,  and  thereby  bind  his  partner  Grore,  unless  proved,  as 
in  the  bank  case  it  was,  or  fairly  presumed,  Grore  and  Graftoo 
received  the  pit's,  monies  to  their  use.  As  to  this  new  and 
nice  question,  Boardman's  case  seems  to  be  left  in  some  ob- 
scurity, though  in  the  main  righdy  decided.  He  properly  re- 
jected tlie  note,  the  express  contract,  as  a  nullity  imposed  on 
him  by  fraud  and  forgery,  and  resorted  to  his  common  count, 
the  implied  contract ;  on  this  Gore  must  have  been  deemed  li- 
able, either  because  the  pit's,  monies  came  to  the  firm's,  so  to 
Gore's  use,  this  is  left  doubtful ;  or  because  Gore  in  some  way 
authorised  or  trusted  Grafton  to  get  the  pit's,  monies  as  he  did. 
If  any  such  trust  or  authority,  it  clearly  resulted  from  the  part" 
nership,  which  for  any  thing  that  appears,  was  general  and  in 
common  form.  If  an  honest  man  and  a  rogue  are  partners,  in 
such  form,  and  the  honest  one  knows  not  but  the  other  is  hon- 
est, how  does  such  a  partnership  autliorise  the  rogue  to  do 
what  Grafton  did  in  this  case,  so  as  to  make  the  honest  one 
liable  on  implied  contract,  is  a  question  not  setded  in  the  books, 
and  but  rarely  found  made  in  them.  But  in  cases  of  torts,  in 
subsequent  chapters,  we  shall  find  the  liability  well  settled,  of 
one  who  trusts  or  employs  another  to  act  for  him. 
Harris V.  ^  12.  Lord  Mansfield  (Bui.  N.  P.  139,)  spoke  of  anew 

Qke.  practice,  to  allow  the  pit.  to  go  upon  his  common  count  where 

by  the  former  practice  he  could  not.  And  Parsons,  C.  J.  in 
Keyes  r.  Stone,  observed,  that  *'  the  opinion  of  the  court  be- 
low was  formerly  holden  to  be  law,"  and  referred  to  Weaver 
V.  Boroughs,  as  an  authority,  which  law  held  the  pit.  to  his 
special  contract  while  in  force  ;  then  observed.  Lord  Mansfie^ 
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Ch.  9. 

T>Verruled  this  practice  in  the  year  1759,  in  Harris  v.  Oke ;  Jirt.  22. 
that  in  1781,  in  Payne  o.  Baconob ;  Ashurst  J.  adhered  to 
the  old  rule  and  directed  a  non-suit,  but  it  was  set  aside,  and 
Parsons  approved  what  he  called  the  new  practice.  Thus  this 
old  practice  is  admitted,  and  now  the  true  question  is,  has  there 
been  any  change  in  the  law  in  this  reject;  clearly  none  in 
principle,  and  as  this  subject  is  important  and  has  been  loosely 
considered,  the  inquiry  ought  to  be  pursued. 

^13.  The  rule  still  m,  the  pit,  must  go  on  his  special  con- 
tract  whUe  it  remains  in  forccj  not  varied  by  mutual  consent. 
I  shall  now  shew  that  this  is,  and  always  has  been  the  law,  by 
abridging  and  stating  all  the  principal  authorities.  I  begin  with 
referring  to  the  cases  above.  In  Young  v.  Preston,  in  error, 
the  court  held  the  contractee  to  his  special  contract,  though  he 
was  prevented  finishing  his  work  by  the  contractor,  whereby 
he  broke  his  contract,  and  subjected  himself  to  an  action  on  it, 
but  he  did  not  rescind  it,  a  distinction  carefully  to  be  attended  to ; 
further  held,  whenever  one  can  have  an  action  on  a  sealed  con- 
tract, be  must  resort  to  it.  Howes  v.  Barker,  where  the  law  re- 
quires a  written  promise,  it  raises  no  implied  one.  Worthen  v. 
Stevens,  s.  2,  the  true  principle  is  stated  as  far  as  it  goes ;  the 
same  3  East  76  to  85,  and  7  D.  &  E.  584,  cited  s.  2.  Whip- 
ple V.  Dow  &L  ux.  s.  3,  there  never  was  a  valid  special  con- 
tract, so  the  implied  one  was  never  suspended.  Whiting  v. 
Sullivan,  s.  4,  the  true  principle  again  stated,  and  added,  the 
law  will  not  imply  a  party's  promise  against  his  express  de- 
clarations. Cooke  9.  Munstone,  s.  4,  all  the  old  true  principles 
were  adopted,  though,  as  in  the  other  cases  cited,  long  before 
1759  and  1781.  Pierce  v.  Fellows,  s.  5,  the  true  principle 
again  stated  in  Massachusetts  A.  D.  1783.  Hunt  t;.  Silk,  s. 
6,  contains  a  principle  not  disputed.  Keyes  v.  Stone,  s.  7,  al- 
ready commented  upon.  Weaver  t;.  Burroughs,  s.  7,  admitted  to 
have  been  decided  on  the  old  law.  Harris  v.  Oke,  s.  7,  no 
proof  a  special  contract  was  made,  so  not  to  the  purpose  ;  the  12  G€o.  1. 
same  Payne  v,  Bacomb,  s.  7. 

^  14*  This  case  is  fully  stated  Ch.  36,  s.  19.     It  is  said,  q„)  p^  p 
if  the  pit.  prove  a  special  agreement,  and  the  work  done,  not  134, Kechs 
pursuant  to  it,  he  shall  recover  on  the  quantum  meruit,  other-  ^S^^*^ 
wise  he  will  not  recover  at  all.     In  this  case  (an  eld  one)  evi- 
dently a  fact  existed  not  stated  ;  that  is  the  deft's.  acceptance 
of  the  pit's,  work  done,  not  according  to  his  special  contract ; 
this  is  clear ;  for  if  A  contract  to  build  me  a  brick  house  for 
jt5,000,  of  certain  dimensions,  and  he  builds  a  wooden  one, 
clearly  he  cannot  recover  on  his  special  contract,  for  he  has, 
in  no  part,  .performed  it }  and  clearly  not  for  the  wooden  house, 
if  I  reject  it,  and  in  no  sense  accept  or  admit  it ;  but  if, 
by  my  conduct,  I,  any  way,  expressly  or  impliedly,  accept  tlie 
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C&«  9r  wooden  bouse,  or  approve  bis  building  it,  he  will  recover  (of 
Jlrt.  32,  it  on  his  quantum  meruit;  because  it  being  dehors  the  special 
^^ry^^  agreement  about  a  brick  house,  this  agreement  does  not  apply, 
but  is  varied  or  deviated  from  by  mutual  consent,  and  there 
results,  on  my  part,  an  implied  contract  to  pay  for  his  work  on 
the  wooden  house  a  reasonable  sum,  by  my  expressly  or  im* 
pliedly  admitting  it.  In  fact,  he  and  I  give  rise  to  a  new  and 
distinct  contract,  this  case  explains  the  last  part  of  my  rule,  s. 
13.  Linningdale  v.  Livingston,  s.  7,  rested  on  the  same 
ground  rightly  understood  ;  the  plt«  and  deft,  both  broke  the 
special  agreement,  and  months  after  the  ph.,  by  it,  was  to  de«- 
liver  the  logs,  he  delivered  them,  or  most  of  them  in  fact,  and 
the  deft,  accepted  and  used  tliem ;  then  as  above,  resulted  the 
implied  promise  on  the  new  case  ;  the  error  was  in  admitting 
the  old  agreement  to  regulate  the  price  in  this  new  case.  Tut- 
tle  V.  Mayo,  s.  7,  is  there  well  explained.  Rex  v.  Laindon, 
s.  8,  the  same.  So  Boardman  v.  Gore  and  Grafton,  and  the 
M.  &  M.  Bank  v.  same,  have  been  sufficiently  stated  already ; 
s.  9,  10,  1 1,  and  the  cases  therein  cited. 

^15.  Gibson  &  al.  v.  Minet  &  al.  in  error,  1  H.  Bl.  569 
to  625,  A.  D.  1791  ;  in  the  House  of  Lords,  see  Ch.  20,  a. 
21,  s.  21  ;  Archer  r.  Bank  of  England,  Ch.  20,  a.  6,  s.  2, 
there  stated  ;  see  Irving  v,  Wilson,  ch.  9,  a.  7,  s.  2 ;  Swan  «. 
Steal, Ch.  52,  a.  2,  s.  15  ;  Willet  v.  Chamber,  Ch.  52,  a.  2,  s.  3 ; 
Smith  82;  al.  v.  Jameson,  Ch.  9,  a.  2  ;  Collis  o.  Emett,  Ch.  20, 
a.  13,  s.  3;  Tatlock  t;.  Harris,  Ch.  20,  a.  14,  s.  2 ;  these  ca« 
ses  relate  to  the  principles  in  Boardman's  case  above. 

^  16.  This  subject  ought  to  be  examined  still  further,  and 
the  cases  still  later  noticed,  because  any  loose  rules  evidently 
give  the  pit.,  one  party  only,  very  undue  advantages,  as  they 
very  often  will  give  him  an  election  to  go  on  the  express 
contract  or  the  implied  one,  as  he  sees  will  best  suit  his  pur- 
pose, a  consideration  of  far  more  importance  than  some  incon* 
veniences  in  strict  practice. 
2  Phillips'  Phillips,  one  of  the  latest  writers  on  the  law  of  evidence, 

£vid.  83,  has  an  express  article,  '*  evidence  in  assumpsit  on  the  common 
p^si?^36^  counts."  He  does  not  notice  any  such  new  practice,  as  is 
Cooke'r.  '  mentioned  in  Keycs  r.  Stone,  nor  does  his  American  editor, 
Manstone.—  Mr,  Dunlap.  Phillips  proceeds  on  the  principles  of  Cooke  «. 
s  EMt  146~  Munstbne,  stated  above,  this  art.  s.  4  ;  the  principles  stated 
Halle  V.  thus,  ^^  where  a  party  declares  on  a  special  contract,  seeking  to 
^i^d*"t*"'  recover  thereon,  but  fails  altogether  in  bis  right  so  to  do,  he 
large,  Ch.67,  niay  have  recourse  to  a  general  count,  if  the  case  be  such  that 
a.  2, 8. 26 ;  supposing  there  had  been  no  special  contract,  he  might  still 
^rpriurca^'s  ^^^^  recovered  for  money  paid,  or  for  work  and  labor  done  ; 
451.    ^  thus  in  the  case  of  a  pit.  suing  a  deft.,  as  having  built  a  house  for 

him  according  to  agreement,  if  he  fail  to  prove  that  he  has 
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built  a  hoase  ac€orclnig4o  agreement^  he  may  still  recover  for  bis    Ch.  9. 
work  and  labour «"    Tbis  last  part  is  Kech's  case  properly  ex*    Art*  22. 
plabed  as  above,  s.  14.     Phillips  adds,  if  tbe  special  contract  V^^VXi^ 
be  not  rescinded,  but  remains  operative,  the  ph.  cannot  re*  Also  so  is  14 
cover  on  his  general  count,  if  he  fail  to  prove  his  special  cqd*  Johns.  R. 
tract ;  then  speaks  of  special  contracts  altered  by  mutual  con-  „  ^^^^  ^ 
sent,  and  the  work,  as  within  the  first  contract,  is  paid  for  by  it,  is  Johns.  R. 
and  as  far  as  not  within,  on  a  quantum  meruit.   So  is  the  law ;  .l^>  ^'^^ 
80  was  the  old  law,  and  these  principles  are  too  sound  to  admit  udCh.da,  s. 
of  any  others*   And  the  rescinding,  says  Phillips,  of  tbe  con*  3i,  cites 
tract  must  be  in  toto^  so  that  the  parties  may  be  restored  to  Slove'^s.^^^' 
tbe  same  situation  in  which  they  were  hetore  placed.  e. 

i^  17.  The  law  thus  stated  by  Phillips,  Mr.  Dunlap  approv-  Raymond  k 
ed,  except  where  the  deft,  defeats  the  ipecial  agreement  by  al.  v.  Bear- 
his  act,  9BJf  he  put  an  end  to  t/,  or  prevents  the  pit's,  per*  '^""'' 
formance  of  it,  then  he  may  resort  to  his  common  count ; 
nothing  seen  in  Phillips'  text  or  the  Englbh  cases,  to  the  con* 
trary ;  all  agree  if  the  deft,  defeat  by  bis  acts  the  special 
contract,  he  has  no  right  to  hold  the  pit.  to  it,  but  leaves  him 
at  liberty  to  depart  firom  it,  and  to  resort  to  the  implied  prom* 
ise.  Mr.  Dunlap  refers  to  Linningdale  t;.  Livingston,  Champ* 
lin  v.  Butler ;  Stra.  648,  Weaver  o.  Burroughs ;  2  D.  b  E. 
105,  Toussaint  v.  Martinent,  all  stated  above  ;  also  cites  12 
Johns.  R.  374  ;  13  do.  94,  56,  359 ;  3  do.  439  ;  6  Taunt. 
322 ;  and  states  the  case  12  Johns.  R.  374,  Raymond  b  al. 
V.  Beamard,  thus ;  "  so  where  part  of  the  purchase  money  for 
goods  the  pit.  had  agreed  to  call  for,  and  take  away  fritbin  a 
certain  time,  was  paid  in  advance,  and  he  did  not  call  within 
the  time,  but  some  time  after  its  expiration  demanded  them, 
and  the  deft,  refused  to  deliver  them  ;  held,  tbe  pit.  was  enti- 
tled to  recover  back  the  money  paid  in  advance."  Here  the 
ph.,  by  his  own  negligence,  defeated  tbe  special  agreement  so 
far  as  to  lose  tbe  benefit  of  it  This  case  may  have  been  de- 
cided on  a  mere  equitable  view  of  it,  as  that  the  deft,  ought 
not  to  keep  tbe  goods  and  advance-money  both.  If  this  wa^ 
earnest  meant  to  be  forfeited,  the  decision  was  wrong.  If  de* 
cided  on  aAy  principles  of  contracts,  it  was  because  ^e  parties, 
by  their  acts  rescinded  the  agreement,  the  pit.  by  his  negli* 
gence,  and  the  deft,  by  his  refusal.  But  as  to  rescmding  con- 
tracts, see  tbe  whole  of  chapter  122 ;  also  Ch.  51,  a.  1,  s.  9, 
&€. ;  Ch.  133^  a.  8,  s.  8 ;  Ch.  32,  a.  13 ;  Ch.  139,  a.  5,  a.  7 ; 
Ch.  171,  a.  4,  s.  16,  a.  13,  s.  17.  Mr.  Dunlap  also  states  the 
case  of  Penoyer  b  al.  v.  Hallet,  15  Johns.  R.  332,  where  as  in 
the  common  case,  the  performance  of  the  whole  voyage  ist  a 
condition  precedent  to  the  payment  of  any  freight. 

(^18.  From  all  which  it  appears  if  the  parties  make  a  prop- 
er special  contract,  and  all  perform,  no  suit  is  necessary  ^ 
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Ch.  9.  hence  there  must  be  a  bceach  of  it  to  give  ri^  to  a  suit.  Then^ 
Art.  22.  1st,  if  the  pit.  perforin  his  part  and  the  deft,  neglect  his,  the 
V^V^^  pit.  (suing  in  time,)  of  course  has  his  action  on  it,  and  on  this 
only.  2.  If  the  pit.  do  not  perform  his  part,  he  has  no  suit ;  if 
inr  part,  none,  unless  that  in  some  way  be  accepted  ;  if  a  part 
and  something  else,  his  remedies,  if  any,  are  two.  As  if  A 
agree  to  build  me  a  house  for  $5,000,  and  a  barn  for  $1,000, 
one  entire  contract ;  he  does  neither,  he  has  no  action.  If 
he  build  the  house  only,  he  has  no  action,  unless  the  jury  can 
find  I  accepted  it,  as  part  performance  gives  him  a  right  but 
by  my  assent  to  it ;  and  if  I  any  way  assent  to  it,  his  right  is 
the  $5,000.  If  he  build  the  house,  and  instead  of  the  barn, 
a  fencBy  the  case  of  the  house  is  as  last  stated  ;  as  to  the  fence 
be  has  no  claim,  unless  I  accept  it  expressly  or  impliedly ;  if  I 
accept  it,  the  case  of  the  fence  comes  within  Kech's  case,  as 
stated  s.  14.  3.  If  the  deft,  by  rescinding  the  special  con- 
tract, or  otherwise  hinder  the  pit's,  remedy  on  it,  he  then  may 
resort  to  an  implied  promise,  and  go  on  his  common  counts,  for 
the  law  will  imply  that  if  I  prevent  the  special  contract  being 
sued,  I  submit  to  the  justice  and  erquity  the  law  intends  and 
implies. 
10  Mass.  R.  ^19*  Assumpsit  will  not  lie  for  a  fraudulent  assignment  un- 
^»8^»  der  seal  of  a  bond,  though  the  bond  be  forged.  The  assign- 
KUlam. "  ^  ment  containing  special  covenants  as  to  the  recovery  of  the 
money  suppposed  to  be  due  on  the  bond  assigned,  this  action 
was  on  an  implied  promise  on  the  deft's.  part,  that  said  bond 
was  genuine*  The  party  makes  a  written  or  verbal  promise,  or 
the  law  implies  one.  To  state  every  sufficient  consideration  must 
be  an  endless  and  a  useless  undertaking.  In  thousands  of  differ- 
ent forms  of  declarations  in  the  books,  sufficient  if  true  to  main- 
tain the  action,  this  sufficient  consideration  is  expressed  and 
appears.  This  consideration  is  better  understood  by  attending 
to  a  few  principles,  than  by  running  through  all  the  numerous 
cases ;  this  has  been  done  in  a  former  chapter.  Most  of  the 
considerations  in  assumpsit  appear  in  these  forms  of  expres- 
sion, and  the  same  also  shew  the  right  of  action. 

^  20.  First,  in  consideration  the  pit.  sold  to  the  Heft,  at  his 
request  the  goods  described  in  the  declaration,  or  in  a  sched- 
ule annexed,  he  promised  to  pay  the  pit.  as  much  money,  as 
they  were  reasonably  worth  at  the  time  of  the  sale  and  delivery. 
^21.  Second,  in  consideration  the  pit.  laboured  or  per- 
mitted his  minor  son,  apprentice,  servant,  or  hired  man  to 
labour  for  the  deft.,  in  some  work  or  business  described  in  the 
declaration  or  schedule  annexed,  he  promised  to  pay  the  pit. 
as  much  money  as  he  deserved  to  have  therefor 

^  22.  Third,  in  consideration  the  pit.  permitted  the  deft., 
at  his  request,  to  use  and  eqjoy,  for  such  a  time,  such  the 
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ph's.  property  described  in  the  declaration  or  schedule  an-    Ch.  10. 
nexed,  be  the  deft,  promised  the  pit.  to  pay  him  as  much    Art.  1. 
money  as  be  deserved  to  have  therefor.     In  such  case  the 
promise  is  to  pay  on  demand,  where  no  time  of  payment  is 
specially  agreed  upon. 

^  23.  If  the  pit*  let  the  deft,  have  at  his  request,  any  kind 
of  property  of  use  or  value  to  either ;  or  do  for  him  any 
labour  as  a  physician,  atomey,  &c. ;  or  allow  him  to  use  or 
enjoy  any  of  the  pit's,  property,  as  his  house,  store,  wharf,  ves- 
self  &c. ;  an  action  lies  for  payment,  either  for  the  price 
agreed  on,  or  for  a  reasonable  sum. 

^  24.  There  are,  however,  some  cases  in  assumpsit  besides 
those  stated  in  former  chapters,  in  which  questions  arise,  if  the 
pit.  can  maintain  an  action.  These  will  be  noticed  in  the  fol- 
lowing chapters,  the  grounds  of  a  sufficient  considehition  having 
been  examined. 

^  25.  If  the  heir  promise  the  father,  intending  to  cut  down  l  Vent  318, 
timber  to  raise  his  daughter's  portioo,  to  pay  so  much  for  her  ^i^^^^' 
portion,  if  he  will  not  cut  it,  she  may  have  assumpsit  against  2  Lev.  2il. 
the  heir  for  the  sum  promised.     In  this  case  the  consideration 
or  motive  influencing  the  son  to  promise  is  good,  to  save  the 
timber  on  the  estate  coming  to  him,  he  is  moved  to  promise 
to  pay  his  sister  a  certain  portion.     The  father  is  to  be  con- 
sidered in  two  points  of  view.     1.  As  the  owner  of  the  estate, 
and  as  having  a  power  and  right  to  take  off  the  timber  to  raise 
his  daughter's  portion.     2.  As  acting  for  his  daughter  and  in 
her  behalf,  and  taking  a  promise  to  pay  her  her  portion,  giving 
her  a  right  to  sue  for  iu 

^  26.  A  case  in  which  the  law  raises  no  promise  for  meri- 
torious services  done,  as  where  A  worked  for  a  committee  who 
had  resolved,  *^  that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  made  as 
should  be  deemed  right."  Held,  A  could  have  no  action  for 
such  work,  as  the  resolution  imported  the  committee  was  to 
judge  if  any  remuneration  was  due.  1  Maule  &  SeL  R.  290, 
291. 


CHAPTER  X. 

ACTION  OF  A3BDMPSIT.    AGISTMENT. 


Abt.  1.    Jlgiitfnent.    The  pit.  brings  this  action  against  ^'^^' 
the  deft,  for  agistmg,  feeding,  keeping,  and  depasturing  the  |  ^^  ^ 
deft's.  cattle.    The  action  may  be  inddntatus  astumpsUf  or  248. 
quantum  meruit. 
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Moore  643. 
— Imp.  M.  P. 
807.— 8  Co. 
68,  Caly*g 
case. — ^Bnl. 
N.  P.  46. 

Cro.Car.271, 
Chapman  v. 
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8Q0.— Jonea 
128,  129, 181, 
2  Esp.  346. 

Imp.  M.  P. 
307. 


Chapman  r. 
Allen,  Cro. 
Car.  271. 


Jftnes  280. 


^  1 .  If  A  take  a  liorse  to  pasture  and  he  be  $i6len,  no  ao-^ 
tion  lies  against  him,  unless  he  make  a  special  promise  to' 
deliver  him  ;  for  he  undertakes  to  feed  him  in  the  fidds,  and  not 
to  keep  him  safely,  as  the  hostler  is  obliged  to  do,  in  his  stable. 

^  2.  And  he  who  takes  beasts  to  feed  in  his  pasture,  cannot 
retain  till  he  is  paid  their  keeping.  He  has  no  jien,  unless  it 
be  so  expressly  proTided  for,  and  if  lost  for  want  of  ordinary 
care,  he  must  be  liable  to  an  action  for  them.  As  the  law  lays 
him  under  no  particular  obligation  to  preserve  the  creatures,  in 
his  pasture  by  the  owner's  consent,  on  the  one  hand,  do  it  gives 
him  no  lien  or  special  advantage  to  retain  for  his  pay,  on  the 
other.  And  as  to  bailment  he  is  on  the  ground  of  a  common 
bailee. 

^  3.  In  agistment,  various  kind  of  creatures,  as  horses, 
sheep,  horned  cattle  be.  for  various  periods  of  time  may  be 
taken  in,  by  the  season,  the  months  the  week,  or  the  day,  by  the 
head,  by  the  pair,  by  tbe  dozen,  score,  &c.  It  is  called  o^^- 
men^,  because  the  cattle  are  suffered  to  be  ogt^er,  that  is,  to 
be  levant  and  eouchant  on  the  land — and  large  tracts  of  land 
are  often  profitably  employed  in  this  way. 

^  4.  Whenever  one  takes  in  creatures  to  pasture,  he  takes 
them  on  an  implied  promise  to  return  them  on  demand  to  the 
owner. 

§  5.  It  is  a  good  declaration  in  this  action,  to  allege,  the  deft, 
is  indebted  to  the  pit.  in  £10  for  the  feeding  and  agistment  of 
beasts  ;  for  though  it  is  not  sufficient  to  allege  generally,  he  wai 
indebted,  for  this  may  be  for  rent  upon  leases,  or  debts  upon 
specialties,  yet  this  is  certain  enough,  for  the  declaration 
states  it  to  be  for  pasturing,  a  matter  for  which  assumpsit  will 
lie. 

^  G;  Agistment  in  England,  especially  in  ancient  times,  was 
much  connected  with  the  forest  laws,  as  a  very  considerable 
portion  of  it  was  in  the  forests ;  but  there  has  been  nothing  of 
this  in  the  United  States.  Anciently  there  was  an  officer, 
called  the  agistor,  whose  business  it  was  to  present  trespasses 
^by  beasts  in  the  forest,  and  if  lie  presented  any  that  did  not  be- 
long to  his  office,  he  was  fined. 

^  7.  When,  many  years  since,  a  chapter  was  allotted  to 
this  subject  of  agistment,  or  pasturing  various  kinds  of  crea- 
tures, there  were  existing  many  statutes  in  the  several  States 
on  it,  and  it  was  expected  that  in  the  course  of  a  number  of 
years  many  decisions  would  be  made  on  them ;  but  it  has  so 
happened  tliat  no  American  decisions  deserving  any  notice, 
have  been  found  on  the  subject.  The  numerous  English  cases 
jgrowiug  out  of  the  tithe  system  are  of  no  use  in  the  United 
States. 

Art.  3.  Jlgfstment  on  Masf.  statutes.  Though  there  neVer 
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has  been  in  the  United  States  any  kind  of  agistrnfintj  or  feed-    Cb.  10. 
ing  of  cattle  in  forests  under  divers  regulations,  as  there  has    Jlrt.  2. 
been  in  England,  yet  in  some  of  the  states,  and  especially  in  V^^V^^ 
Massachusetts,  there  long  has  been  a  species  of  agistment,  or 
Reding  of  horses,  sheep,  and  homed  cattle,  in  the  roads  and 
highways,  regulated  by  statute  law,  and  also  on  commons. 

^  2.  In  the  Colony  of  Massachusetts  there  was  a  law  to  pre- 
vent slieep  feeding  on  the  commons  without  a  shepherd,  for  a 
part  of  the  year.  In  1693,  this  law  was  revised,  and  it  was  Province 
enacted,  that  for  every  sheep  in  every  town  going  on  the  com-  j^  ' 
mons  without  a  shepherd  from  May  1  to  Nov.  1,  yearly,  the 
owner  or  keeper  should  pay  a  fine  of  2d.  This  law  was 
revised  Feb.  13,  1789. 

^3,  By  an  act  passed  in  the  Provmce  of  Massachusetts  ?'®^JP*^ 
Bay,  in  1698,  it  was  provided,  that  neat  cattle,  horses,  or  ^^  * 
sheep,  going  upon  the  co^^non8,  not  allowed  to  feed  there  by 
the  major  part  of  the  proprietors  empowered  to  permit  the  same, 
might  be  impounded  in  the  manner  pointed  out  in  the  act 

^  4.  By  this  act  all  horse  kind  of  a  year  old  going  at  large  Man.  Act, 
on  the  common  or  .ways  m  any  town,  are  to  be  sufficiendy  ^^^-  ^  *''^- 
fettered,  on  penalty  of  fifty  cents,  fix>m  AjNril  15  to  Nov.  I ;  but 
power  is  given  to  towns  at  their  annual  meetings  in  March  or 
April,  by  vote  to  grant  liberty  for  horses  to  go  at  large  with-  ?**"*A^» 
out  fetters,  between  the  said  fifteenth  day  of  April  and  the  1793.    ' 
first  day  of  Nov.  yearly.    This  act,  by  another  passed  June 
22,  1793,  is  extended  to  asses  and  mules. 

^  5.  By  this  act,  field  drivers  are  empowered  to  take  up  Mass.  Aet 
and  impound  any  swine  unyoked  or  unringed,  horses  unfet-  ^i^^'  ^^ 
tered,  sheep  not  under  the  care  of  a  shepherd,  or  going  at 
Jarge  on  the  common  or  highways,  between  the  fifteenth  day 
of  April  and  the  first  day  of  November,  yearly,  and  to  proceed 
with  them  in  the  manner  pointed  out  in  the  act. 

§  6.  By  this  act  each  town  may  direct,  that  neat  cattle,  J*^*^*** 
horses,  or  horse  kind,  mules,  or  asses,  shall  not  go  at  large,  on  j^^   ' 
penalty  of  twenty-five  cents  for  each  beast,  at  any  one  time,  to 
be  recovered  by  impounding,  by  any  inhabitant  of  the  town. 

^  7.  By  this  act,  towns  are  empowered  to  direct,  that  any  Mass.  Act, 
particular  descri^on  of  neat  cattle,  or  other  commonable  i'^,^^' 
beasts,  shaU  not  go  at  large  without  a  keeper  ;  and  the  owners 
of  beasts  thus  going  at  large  against  law,  and  doing  damage, 
are  made  liable  to  make  satisfiiction  ^erefor,  in  lands  of 
others,  ^'  whether  such  improved  lands  be  inclosed  with  a  suf- 
ficient fence  or  not."  Laws  in  substance  like  these  are,  or 
probably  will  be,  fonnd  necessary  in  each  State 
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ASSUMPSIT.    AGREEMENT  WRITTEN,  HOW  REQUIRED  OR  NOT. 

Art.  1.  Agreements  what.  This  is  aggregatio  mentium^ 
when  two  or  more  minds  are  united  in  a  thing  done,  or  to  be 
done ;  and  it  ought  to  be  so  certain  and  complete,  that  each 
party  may  have  an  action  upon  it ;  and  there  must  be  quid 
pro  quo. . 

^  1 .  An  agreement  ceases  by  being  put  in  writing  under 
seal ;  but  not  when  put  in  writing  for  a  memorandum. 

^  2.  A  promise  aci^epted  becomes  an  agreement,  for  the 
minds  of  the  parties  unite  in  the  thing — but  essential  to  agred 
the  price  and  the  very  terms. 

^  3.  An  agreement  shall  always  be  expounded  according 
to  the  intention  of  the  parties,  and  have  a  fair  construction. 

^  4.  Hence,  a  broker ,  when  he  bouglit  goods  for  his  princi'- 
paly  agreed  for  half  per  cent,  to  indemnify  him  from  any  loss  on 
the  resale  ;  the  principal  had  a  fair  opportunity  to  sell  to  ad- 
vantage, but  neglected,  and  afterwards  was  obliged  to  sell  at  a 
loss  ;  it  was  held,  that  the  broker's  promise  was  discharged, 
and  no  action  lay  against  him. 

§  5.  Agreement  when  void.  If  one  agree  for  goods  at  sucb 
a  price,  the  bargain  is  void,  and  no  action  lies,  if  the 
price  be  not  immediately  paid,  or  a  future  day  of  payment 
agreed  on.  But  if  the  seller  deliver  the  goods  without  either, 
the  agreement  is  good.  So  without  either,  if  the  vendee  qfter^ 
wards  pay,  for  this  payment  has  relation  to  the  first  agreement. 

Art.  2.  Earnest.  So  if  the  price  be  agreed,  and  the  ven- 
dee pay  party  as  eamesty  the  contract  is  perfected,  and  an 
action  lies  on  it ;  and  the  same  if  a  pay-day  be  fixed  upon. 

^  1.  The  effect  of  paying  earnest.  Earnest  only  binds  the 
bargain,  and  gives  the  party  a  right/to  demand ;  as  where  the 
deft,  bought  four  tubs  of  tea  of  the  pit.,  paid  for  one  and  took 
it  away  ;  and  left  £50  in  earnest  for  the  others  there  :  Holt» 
C.  J.  ruled,  that  though  earnest  was  paid,  the  money  must  be 
paid  on  taking  away  the  three  tubs,  as  no  other  time  of  pay- 
ment was  appointed. 

§2.  That  earne^r  only  bound  the  bargain,  and  gave  the 
vendee  a  right  to  demand,  but  then  a  demand  without  payment 
was  void.  That  after  earliest  paid,  the  vendor  cannot  sell  the 
goods  to  another,  without  a  default  in  the  vendee.  If  the  ven- 
dee do  not  pay  and  take  away  the  goods,  the  vendor  ought  to 
request  him.  Then  if  he  do  not  pay  and  take  them  in  a  rea-- 
sonabh  time,  the  agreement  is  dissolved,  and  the  vendor  is  at 
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liberty  to  sell  them  to  another.     [The  United  States  courts    C  h.  1 1 
will  not  enforce  an  agreement  made  in  fraud  of  the  laws  of   Art,  2. 
the  United  States.]    Whatever  sum  is  paid  as  earnest^  is  to  be  \^\^'\J 
deemed  pari  of  the  price  when  the  goods  come  to  be  paid  for.  3  Craach. 
Eamestf  therefore,  is  no  more  than  an  advance  or  payment,  ^' 
or  a  part  of  the  price.    6  Co.  177.— 2  Vem.  606.  Pordage  r.   ' 

§  3.  The  delt.  agreed  to  sell  goods  to  the  ph.,  who  paid  a  Coie.— 
certain  sum  as  earnest j  and  the  goods  were  packed  m  the  pit's.  ^  ^'^3/®^ 
clothes,  and  left  in  the  deft's.  store  till  the  pit.  should  send  for  Goodali  v. 
them ;  but  the  deft.,  at  the  same  time,  declared  they  should  SkcitoD.— 
not  be  taken  away  till  he  was  paid.     The  court  held,  this  was 
no  delivery  to  the  ph.,  and  vested  no  property  in  the  goods 
in  him ;  he  had  no  right  of  action  for  them  till  paid  for.     If 
the  vendee  do  not  perform  the  bargain,  the  deposit  is  forfeited.  1  Esp.  I6. 

^4.  If  A  agree  to  purchase  plate  of  B,  and  he,  to  get  A's  7  T.  R.  64., 
arms  engraved  on  it,  and  to  pay  for  the  engraving ;  the  court  ^^^*^  *** 
held,  that  a  delivery  to  the  engraver  for  this  purpose  was  no  2  Com.  D. 
delivery  to  A,  but  that  B  might  stop  the  plate  in  trafrntu^  the  185. 
price  not  being  paid  by  A.    See  2  Phil.  Evid.  118. 

§  6.  If  A  and  B  agree  to  exchange  horses,  and  B  pay  A  6T.R.409. 
$1  to  bind  the  bargain,  A  may  sue  B  for  not  delivering  the  owenT 
horse,  and  need  not  allege  his  offer  to  deliver  his  own  to  B, 
for  the  payment  of  earnest  vests  the  property  of  A's  horse  in 
B ;  but  A  must  allege,  (or  it  is  bad  on  special  demurrer  J  he 
specially  demanded  the  horse  of  B,  and  diat  he  did  not  deliver 
him. 

<^  6.  Earnest^  or  part  payment  for  land  purchased,  accord- 
ing to  the  better  opinion,  does  not  amount  to  a  part  perform- 
ance, so  as  to  take  the  case  out  of  the  1 1th  section  of  the 
statute  of  frauds,  in  law  or  equi^ ;  for  the  legislature  has  said  |  y°  ^q'  432. 
in  the  17th  section,  that  such  earnest  shall,  as  to  goods,  have  — Cb.R.  J6. 
the  effect,  but  not  in  the  11th  section  as  to  lands.   The  cases  ^®"  i-Smith. 
are  many,  and  sometimes  contradictory,  and  it  will  be  observ-  c^ti^^  Mer**' 
ed,  that  all  the  cases  cited  in  this  article  respect  ^oc/«.  In  sup-  tins. 
port  of  the  above  position,  are  New.  on  Con.  187  to  191  ; 
Ch.  R.  128,  Sjrmonds  v.  Cornelius ;  7  Vesey  341  ;  and  Sea- 
good  V.  Meale,  a.  8 ;   4  Vesey  720,  Main  v,  Milboume,  and 
Sugden's  Vendors  &c.  88,  89. 

^  7.   Change  of  property  vfitkout  earnest  paid^  ^c.  A,  know-  2  ch.Ch.  135, 
ing  B  was  insolvent,  sold  him  goods  for  a  promissory  note  at  vies!—'^    * 
sixty  days ;  the  goods  were  left  in  A's  possession,  and  no  earnest  2  Caines'  K. 
j)aid ;  A  shewed  them  as  the  goods  of  B  5  held,  B's  sale  was  ^»  ^"""  ^ 
good  against  one  made  by  A,«  though  B  became  ink)lvent,  and 
the  note  remained  unpaid. 

§  8.  An  agreement  void  ab  initio^  cannot  be  subsequently  3  Csines'  R. 
affirmed  by  a  new  promise.  As  where  an  insolvent  gave  his  ^^^^^^  * 
note,  date  blank,  to  his  creditor,  to  induce  him  to  sign  a  peti- 
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tion  for  the  benefit  of  the  insolvent.  Held,  it  was  absoluteljr 
voidy  though  the  payee  signed  last,  and  without  him  the  insol- 
vent had  a  sufficient  number  and  amount  for  his  discharge ; 
leaving  the  date  blank,  to  be  filled  up  after  the  insolvent's  dis- 
charge, did  not  cure  the  defect ;  and  the  contract  being  void 
in  its  execution,  was  incapable  of  being  affirmed,  and  when  en- 
dorsed for  the  benefit  of  a  relation  of  the  payee,  and  ul- 
timately his  benefit ;  held,  also,  it  was  open  in  the  endorsee's 
hands  to  the  same  objections  as  in  the  payee's  hand. 

^9.  Agreement  implied.  Jnerroroncertioran  from  a  justice's 
court.  Action  a$iumpiit  for  labour  be.  against  Locke.  Smith 
signed  a  writing ;  for  value  received  he  promised  to  paint 
Locke's  house  in  a  particular  manner  specified  in  the  writings 
and  B  endorsed  on  it  a  promise  that  the  agreement  should  be 
executed  in  a  workmanlike  manner.  S.  sued  L,  and  he  plead- 
ed the  agreement  by  way  of  «e^-o^,  and  claimed  damages  for 
the  non-performance.  Held,  a  valid  contract  between  S.  and 
L.  which  might  be  set  off. 

A&T.  3.  Efiect  of  the  word  pro  or  for,  and  of  conditiom  in 
agreements.  ^  I.  If  I  agree  to  sell  a  horse  to  A  for  £100,  he 
cannot  take  liim  till  he  pays.  So  if  I  agree  to  pay  $50  for 
a  year's  work,  he  cannot  sue  for  the  $50,  but  on  alleging  he 
has  done  the  year's  service. 

§  2.  When  an  agreement  is  conditional,  it  is  not  completer 
till  the  condition  is  performed.  As  if'  I  sell  goods  at  such  a 
price  as  A  shall  name,  the  contract  is  not  complete  till  A  names 
the  price ;  but  when  he  does  this,  it  relates  back  to  the  time 
of  the  agreement,  and  if  the  vendor  sells  in  the  mean  time,  an 
action  of  assumpsit  lies  against  him. 

^  3.  If  the  condition  be,  if  the  vendee  like  the  goods  on  view 
of  them,  if  he  agrees  or  disagrees  on  his  first  seeing  them,  the 
matter  is  fixed ;  but  if  the  agreement  be,  that  if  he  likes  or  dis- 
likes them,  at  mtk  a  day,  if  be  declare  his  liking  or  disliking 
before  the  day,  he  may  alter  it  at  the  day,  as  he  has  to  that 
day  to  form  bis  opinion. 

Art.  4.  Writings,  when  necessary  to  support  an  action  4>n 
an  agreement.  ^  1.  This  article  has  been  already  in  part 
considered,  in  treating  of  a  promise  to  pay  the  debt  of  another. 
This  act,  1st,  enacts,  that  "  no  action  shall  be  brought,  whereby 
to  charge  any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate  ;  2,  is  as  before 
in  regard  to  paying  the  debt  of  another;  3,  to  charge  any 
person  upon  any  agreement  made  upon  consideration  ^  mar- 
riage ;  4th,  or  upon  any  agreement  that  is  not  to  be  per- 
formed tn  one  year  from  the  making  thereof,  unless  the  agree- 
ment, upon  which  such  action  shall  be  brought,  or  some  memo- 
randiun  or  note  thereof  shall  be  in  writing,  and  signed  }>y  the 
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)>arty  to  be  charged  therewitfa,  or  some  other  person  thereto    Ch.  11. 
by  him  lawfully  authorized.     6th.  That  no  contract  for  the    «4r^  4. 
sale  of  any  goods,  wares,  or  merchandise,  of  the  price  of  £10  Vi^^v'kJ 
or  more,  shall  be  allowed  to  be  good,  except  tlie  purchaser  lo  Johns.  R. 
shall  accq^t  part  of  the  goods  sa  sold  and  actually  receive  the  ^^* 
same,  or  give  something  in  earnest  to  bind  the  bargain^  or  in 
part  payment^  or  that  some  note  or  memorandum  in  writing  of 
the  bargain  be  made  and  signed  by  the  party  to  be  charged  there* 
with,  or  some  other  person  thereto  by  him  lawfully  autfiorized.'' 
See  29  Charles  D,  s*  1 7 ;  Ch.  32,  a.  7.  Abill  of  parcels  with  the 
deft's.  name  printed,  and  vendee's  written  by  vendor,  is  a  good 
memorandum  to  charge  the  vendor.   2  Maule  b  S.  266. 

§2.  This  act  is  in  the  same  words  as  was  the  province  J^Johns.R. 
statute  of  1692,  and  as  is  the  statute  of  frauds  and  perjuries  j^^^^^  }y^  ^^ 


of  the  29th  Charles  II.  in  England.    And  the  same  construe-  press,  not  to 

DC  performed 

New  York  act  (Sess.  10,  c.  44,)  enacted,  and  in  most  of  the  ^^  *^^y^y 


tion  has  been  invariably  made  upon  all  of  them.     Same  in    .  P? 


states.     Hence  English  constructions  apply  to  them. 

^  3.  As  to  the  l.st  provision  in  this  act,  as  to  executors  and  Strange  34, 
administrators^  it  is  plain ;   so  clear,  that  no  questions  of  any  kerlLj',^.' 
importance  are  to  be  found  in  the  books  on  this  branch  of  the  M.  P.  167. 
acts.    As  to  the  2d  branch  of  these  acts,  the  debt  of  aw>ther;  fj®^'^'"^ 
this  has  been  considered  in  Ch.  9,  a.  20.     As  to  the  3d  branch,  387._2  £q. 
it  is  settled,  that  mutual  promises  to  marry  are  not  within  the  Ca.  Abr.24B. 
act ;  for  they  relate  only  to  contracts  in  consideration  of  mar*  \^^^'  ^* 
riage^  as  to  pay  money,  make  settlements,  Sec.  in  considera** 
tion  of  a  marriage  had,  or  to  be  had.     There  are,  however, 
some  few  cases  to  the  contrary,  as  3  Lev.  65  ;  Skin.  196. 

^4.  As  to  the  4th  branch  or  provision  respecting  one  year,  imp-  M.  P. 
It  is  settled,  that  "  where  the  agreement  is  to  be  performed  on  g^gj  ^^^ 
a  contingency f  and  it  does  not  appear  within  the  agreement  Chris,  notes, 
that  it  is  to  be  performed  after  the  year,  then  a  note  in  writing  *^— 3  Bucr. 
is  not  necessary,  for  the  contingency  might  happen  within  r^.p'^?? 
the  year ;  but  when  it  appears  by  the  ufhole  tenor  of  the  agree*  —See  Skio. 
ment,  that  it  is  to  be  performed  after  the  year,  then  a  note  in  f^'f^ij 
writing  is  necessary,"  otherwise  not.     1  W.  Bl.  353.  gonj  722.— 

^  5.  As  whdre  die  deft,  agreed  for  one  guinea,  "  to  give  the  Salk.  280.— 
pit.  so  many  guineas  at  the  day  of  his  marriage."  This  might  Fromp^n 
happen  within  the  year.  So  a  promise  to  pay  on  the  return  Skin.  353.1- 
of  a  ship,  which  cUd  not  return  in  less  than  two  years ;  this  ^  |***^-  ^•■7 
promise  is  good  without  writing,  for  the  event  might  have  hap-  Fentonv-Em- 
pened  within  a  year,  and  the  statutes  extend  only  to  those  biers,  exr.— 
prqmises  that,  by  the  terms  of  them,  are  not  to  be  performed  \^'^^^' 
within  the  year.  ».  westai. 

§  6.  Assumpsit  against  the  deft,  as  executor  of  Mary  May,  ^  ^urr  1278, 
in  consideration  the  pit.  would  be  his  house-keeper  and  ser-  Embler's  exr. 

—1  W.  Bl.  353,  eited  Rob.  on  Frauds  ISS.^Qted  1  Phil.  Evtd.  366. 
VOL.  I  31 
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Ch.  11. 
Art.  4. 


2  Vent  861. 
—1  Com.  D. 
199.-3  Bos. 
&P.  283, 
Kent  V. 
Hatchinaon. 


1  Stra.  606, 
Powers  V. 
Osborne, 
cited  as  law 
1  Esp.  14. 


1  H.  Bl.  20, 
Alexander  v. 
Comber. — 
2SeIw.479. 
— 7D.&E. 
14.-3  Maule 
&  Sel.  178.— 
£  H.  Bl.  63, 
Bondeaa  o. 
Wyatt.— See 
this  case  s.  16. 
Bernett  v. 
Ho]]. 


vant  tic.i  by  parol,  promised  her  to  give  her  £8  a  year,  and 
leave  her  by  nis  wiU  an  annuity  of  £16  a  year.  She  lived 
with  him  till  he  died,  and  he  not  making  the  provision  in  his 
tvill,  she  sued  his  executor ;  and  the  court  held,  that  no  note 
in  writing  was  necessary,  as  it  depended  on  a  cantingency  that 
might  happen  within  a  year ;  as  the  testator  might  have  died 
within  that  time.  Bui.  N.  P.  280.— 1  Salk.  279.— 1  Ld. 
Raym.  316.— 11  East  142,  159,  366. 

^  7.  A  letter  by  one  is  a  good  memorandum^  that  be  pro- 
mises the  thing  contained  in  it,  for  this  matter  is  in  writing 
and  signed  by  the  proper  person ;  but  not  a  letter  refusing  the 
offered  goods,  and  returning  them,  saying  the  price  was  too 
high.  Every  writiug  must  contain  the  material  parts  of  the 
agreement.   Ch.  32,  a.  10,  s.  12. 

(^  8.  As  to  the  said  fifth  provision  in  the  statute  as  to  goods 
&c.,  of  the  value  of  £10  or  more  sold  he.,  numerous  decis- 
ions have  been  made.  Only  a  part  of  the  most  authentic  can  be 
noticed  here.  The  words  of  this  clause  in  the  act  may  be 
taken  in  order.  ^^  No  contract  for  the  sale"  tic*  Once  held,  that 
this  did  not  extend  to  contracts  executory,  or  to  he  executed  j 
as  where  the  deft,  spoke  for  a  chariot,  and  when  made  refused 
to  take  it ;  held,  not  within  the  act.  Like  decisions  4  Burr. 
2101,  Clayton  v.  Andrews,  as  to  the  sale  of  wheat  he.  But 
this  opinion,  that  the  act  relates  only  to  executed  contracts,  or 
where  the  goods  were  to  be  delivered  immediately  after  the 
sale,  has  been  sometime  exploded. 

^  9.  It  is  now  held,  if  the  goods  agreed  for  are  complete 
and  ready  for  delivery  when  the  bargain  is  made,  the  case  is 
within  the  statute,  but  otherwise,  if  not  ready,  but  are  to  he 
made  or  manvfactured,  or  some  labour  is  to  he  done,  or  mate- 
rials provided^  in  order  to  make  them  ready  to  be  delivered. 

^  10.  Cases.  The  pit.  agreed  to  buy  sheep  at  the  Leeds 
fair,  and  take  them  away  at  a  certain  hour.  There  was  no 
money  paid,  no  sheep  delivered  ;  the  pit.  not  coming  to  take 
the  sheep  at  the  time  appointed,  the  deft,  sold  them  to  A,  the 
ph.  brought  trover.  Held,  the  case  was  within  the  statute, 
and  that  no  property  vested  in  the  pit.  there  being  neither 
earnest f  delivery ,  nor  agreement  in  tm^tiig^-Hdo  doubt  the  price 
was  above  £10.  Here  was  a  bare  agreement  by  parol  otdy, 
and  no  act  done  to  change  the  property,  and  the  goods  were 
ready  to  be  delivered  when  agreed  for.  But  an  agreement 
to  leave  money  by  will,  need  not  be  in  writing ;  an  act  to  be 
done  but  in  future,  see  Fenlon  «.  Erablers,  above,  s.  6.  The 
statute  of  New  York,  sect.  15,  like  29  Ch  II,  sect.  17  above, 
applies  as  well  to  contracts  executory  as  executed.  Agree- 
ment to  sell  apples,  value  above  ^25.  10  Johns.  R.  364, 
Bennet  v.  Hull. — Grover  v.  Duck,  3  Maule  b  Sel.  178. — 
Cooper  V.   Elston,  7  D.  h  E.  14.— 4  Maule  h  S.  262, 
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ABtley  9.  Emery*    The  next  words  in  the  clause  are,  goodsj    Ch.  11. 
wares f   and  merchandise ;  there  seem  to  have  been  no  de-    Art.  4. 
cisions  explaining  these  words.    In  Pickering  9.  Appleby,  V^^y^^ 
Com.  R«  354,  358,  the  court  doubted  if  diey  included  ten 
shares  of  stock  in  copper  mines ;  many  cases  cited  by  thd 
counsel  as  to  the  meaning  of  the  words  goods  Stc.  cited  Ro^ 
berts  (»  Frauds  184.     See  the  cases  cited  Rob.  on  Frauds 
184  to  188,  as  Colt  v.  Netterville,  2  P.  W.  307.— Mussel  tr. 
Cooke,  Pt.  in.  Ch.  533.    Qn  the  whole,  the  leaning  seems  to 
be,  that  stodcs  are  not  goods,  wares,  or  merchandise.     Next 
words,  £10  or  upwards  in  Massachusetts,  is  £10  lawful  or 
^33.33;  New  York,  £10  or  $25,  in  England,  £10  sterling; 
so  varying  in  some  ether  states. 

Next  words  are, "  except  the  purchaser  sh^  aee^t  part  of  ^  Bob.  &  P. 
Ae  goods  so  sold  and  actually  receive  the  same^*  fyc.  There  must  Hu^Uiran!* 
be  an  acceptance  that  confirms  the  bargain.  As  when  the  pit. 
sent  a  bale  of  sponge  under  a  verbal  order  to  the  defc.  at  lU. 
a  pound.  The  deft,  returned  it,  and  with  it  a  letter,  sajring  it 
was  worth  but  6f .  and  so  he  returned  it.  Held,  this  letter  did 
not  amovnt  to  such  an  acceptance  of  the  goods  as  to  take  the 
case  of  the  statute.  As  to  what  is  a  delivery  and  acceptaneej 
see  Ch.  32,  a.  10,  s.  1,  2,  3,  4,  Towers  r.  Osborne,  Chaplin 
V.  Rogers,  Searle  v.  Kieves,  Hind  v.  Whitehouse.  See  also 
Elmore  9.  Stone,  1  Taun.  458,  and  Ch.  32,  a.  3,  s.  4,  Atkinson 
«•  Maling,  a  ship  at  sea.  See  2  Ves.  272 — 3  Bro.  Ch.  Ca. 
862,  if  Sie  buyer  treats  the  goods  as  if  in  his  actual  posses- 
sion, this  is  an  acceptance  that  confirms  the  bargain.  The 
delivery  of  a  sample  must  be  a  part  of  the  goods  sold,  Ch.  32, 
a.  10,  s.  4,  Hinde  v,  Whitehouse,  Cooper  v.  Elston,  7  D.  fe 
E.  14. — ^Talver  v.  West,  1  Holt's  R.  178.  Qutere,  as  to 
part  performance,  1  Ves.  jr.  326,  334. — 2  Johns.  R.  221, 
227,  many  oases  cited  undecided,  Ch.  32^  a.  11,  s.  8.  Strong 
cases  as  to  accepting,  and  received,  A.  D.  1820,  3  BamwaU 
&  Alderson  321,  Howe  v.  Palmer.  Vendee,  verbally  agreed 
at  a  public  market  with  the  vendor's  agent,  to  buy  twelve 
bushels  of  tares  in  the  vendor's  possession  on  his  farm,  to  re- 
main there  till  called  for.  The  agent  on  his  return  home 
measured  the  twelve  bushels,  and  set  them  apart  for  the  ven- 
dee. Held,  no  acceptance.  Page  680,  Tennet  v.  Fitzgerald. 
A  agreed  to  buy  a  horse  of  B  for  ready  money  and  take  him 
away  in  a  time  agreed  on.  Near  the  expiration  of  that  tune 
A  rode  the  horse,  and  gave  directions  as  to  his  treatment,  and 
requested  he  might  remain  longer  in  B's  possession,  but  did 
not  pay.     Held,  no  acceptance.    1  PhiL  Evid.  380,  381. 

Next  words  in  the  act  are,  '*  or  give  something  in  earnest  to 
bind  t?ie  hargain^^  &c.  See  cases  on  thb  point,  Ch.  11,  a.  2, 
a.  1,  2,  3,  Ch.  139,  a.  8,  s.  9,  Ch.  314,  a.  5,  s.  3,  and  1 
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Ch.H.    Moore's  R.  328,  a  shilling  offered  and  not  accepted  does  not 
^rt  4.      bind  it. 

V,/V"^^  .    Next  words  are,  "  some  note  or  memorandum  in  writing  of 
the  bargain  made  and  signed  by  the  party  to  be  charged 
therewithj  or  some  other  person  thereunto  by  Am,  lawfully  ati- 
thorized.^^    On  this  clause  the  first  question  is,  does  the  word, 
bargain^  include  the  consideration,  so  that  this  must  be  express* 
ed  in  the  memorandum  f     On  4his  point, .  see  Wain  v.  Warl- 
ters,  Ch.  9,  a.  20,  s.  33,  Ch.  11.  a.  14,  and  cases  there 
cited,  Hunt,  adm.  v.. Adams,  case  Ch.  1,  a. 25,  s.  1. — Egerton 
V.  Matthews,  and  other  cases  there-  cited,  Ch.  11.  a.  14,  and 
cases  there  cited,  as  Sears  v.  Brinks,  Stack  v.  Sill,  &c.  &C., 
but  the  word  bargain  is  used  in  the   17  sect*  29  Ch.   II. 
So  in  Mass.  act  the  word  agreement  is  used  as  to  paying 
another's  debt.  Then  as  to  bargain^  Egerton  v.  Matthews  may 
govern,  Ch.  1,  a.  25,  s.  1  ;  Ch.  11.  a.  14,  s.  5.   Why  have  this 
and  like  cases  been  classed  with  Wain  v.  Warlters  f    This  too 
has  been  questioned  by  Lord  Eldon,  14  Ves.  189,  Miuet's  case. 
— 15  Ves.  286,  Gordon's  case- — Roberts  on  Frauds  117,  note 
58. — Fell  on  Mercantile  Guaranties  246,  and  by  C.  J.  Par- 
sons, Ch.  11,  a.  14,  s.  5. 
9  Ves.  851.—      The  promisee's  engagement  need  not  appear,  the  jury 
238**Ait  **'     "^^y  ^"^  ^^^  assent  to  die  bargain ;  6  East  307,  308,  Egerton 
JBennett. " "    ^-  Matthews  b  al.    As  where  the  defts.  agreed  in  writing  to 
buy  of  the  pit*  thirty  bales  of  Smyrna  cotton,  they  signed,  but 
the  pit.  did  not.     The  act  is  to  be  signed  by  the  party  to  be 
charged.   2  Johns.  Ch.  Cas.  164. — 3  Taunt.  169. — 3  Johns. 
Cas.  60.— 4  Bos.  &;  P.  252, 254.— 3  Johns.  R.  399.-7  Ves. 
275,  promisee's  name  must  appear  &»• 
3  Ves.  &Bea.       What  is  signing.  Making  a  mark  is  signing ;  see  the  word, 
^Ir^?^'  ff^<^rk,  in  the  index.     So  the  name  printed  or  written  with  a 
3  Atk.  603~    pencil  is  signing.    Saunderson  «•  Jackson,   14  Johns.  R«  484. 
Ch.  127,  a.  6,  — 12  Johns.  R.  102.    Mode  of  placbg  the  signature,  see  Ch. 
•^2-  11,  a.  7,  above.  1  Phil.  Evid.  370,  371,  272,  273. 

2  Maule  &  The  form  of  the  note  or  memorandum.     This  is  not  mate- 

|2,^^io"s^uJ  "®'  5  ^  ^^^^^^  '^'  ^^'  11,  a.  4,  7,  a.  8,  several  cases ;  a  letter 
afs,  8.  l'.-^  '  written  by  any  one  for  one  party,  and  communicated  to  the 
Maierial.        Qt[,er  is  one.  2  Ch.  R.  147. — 1  Vem.  110,  Hodgson  v.  Hutch- 
inson.— 5  Vin.  Abr.  522,  627.  Ch.  llj-a.   10,  s.  3.    But  a 
letter  not  written  to  be  communicated  to  the  other  party,  nor 
!7  Tann.  296.  actually  communicated  to  him,  is  not  a  memorandum.  2  P.  W. 
F2^^''  ^     ^^»  Ayliff  V.   Tracy ;  but  is,  if  it  state  the  agreement  as 
already  made  by  the  party,  but  not  to,  or  for  the  other  party. 
3  Atk.  503,  and  2  Bos.  fa  P.  238,  also  Tawney's  Ca.  a.  8. — 
1  Scbo.  fa  Lefr.  22.     Enough  the  letter  recognises  the  past 
transaction.  1  Atk.  12.— 11  Ves.  550.-1  Johns.  Ch.  R.  273. 
But  (he  letter  or  writing  signed  must  lead  by  writings  to  the 
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very  terms  of  ike  contract  in  writing.    11  East  142. — 1  Ves.    Ch.  11. 
Jr.  326,  334-— 1  Scho.  Lefr.  22.-3  Ves.  &  Beames  192.    Art.  6. 
—2  Ball  k,  Beatty  370.  •  \^'Y^KJ 

No  parol  evidence  to  vary  the  memorandum.  See  Mery  v. 
Axsel,  Preston  v.  Meruau,  and  many  other  cases,  Ch.  93, 
parol  evidence,  also  Binsted  v.  Coleman,  Bunb.  65. — 1  Ves. 
326,  334,  Ch.  11,  a.  10,  s.  1,  Clinan  v.  Cooke  ib.  Walker  v. 
Walker  ib. — 1  Johns.  Ch.  R.  279,  but  may  be  admitted  as  to 
the  time  of  delivery  &c.,  3  D.  b  E.  590,  592,  in  Littler  v. 
Holland,  Cuff  o.  Penn,  1  Maule  k.  S.  21,  and  Ch.  93,  a.  3, 
s.  15-— 14  Ves.  524,  254. 

Next  icordsj  "  or  tome  other  person  authorized?^  fyc.    If  an  ^  y«'-  ^^-"^ 
Bgent  sign  as  a  witness  it  is  sufficient,  if  he  know  the  contents,  ]02^ 
and  puts  his  name  so  as  to  sanction  the  contract.     See  Auc«' 
lion  and  Auctioneer. 

§  11.  Sales  at  auction.  (See  Ch.  16.)  It  is  said,  that  sales  |i*on'f?Mi- 
at  public  auction  are  not  within  the  statute,  and  the  auctioneer  tivos.— Bui 
must  be  considered  as  the  agent  of  the  buyer  (after  knocking  ^-  ^-  ^^• 
down  the  hammer)  as  well  as  for  the  seller,  and  that  his  setting 
down    in  writing  the    name  of  the  buyer,   the  price,  &c., 
was  sufficient  to  take  the  case  out  of  the  statute.  See  Ch.  16, 
a.  1,  s.  14,  Hinde  v.  Whitehouse.— Imp.  M.  P.  170. — 1  Esp. 
14.— 1  W.  Bl.  599.-2  H.  Bl.  63,  Rondeau  v.  Wyalt.  See  a. 
6,  s.  14,  and  Ch.  16. — Blagden  v.  Bradbear,  12  Ves.  466. 

^12.  But  in  Rondeau  v.  Wyatt,  Liord  Loughborough  held  2  H.  61.63.— 
executory  contracts  within  the  act,  though  it  has  been  admitted  |  ^o™-  ^• 
by  the  party  in  his  answer  in  chancery  and  is  void,  7  D.  b  E   svidTssQ  ^ 
18.— Sel.  153. 

^13.  Held,  that  a  sale  at  auction  of  lands  is  within  the  act.  Bo8.&P.90tf, 
See  more  of  sales  at  auction,  Ch.  16,  and  New.  on  Contracts  ^"^^^S!?'  — 
176.— 1  Esp.  R.  105,  107.-7  Ves.  341.— 9  Ves.  249.-4  ch"82,T9, 
Taun.  208. — 2  Taun.  28.    It  seems  to  be  well  settled,  that  in  s.  9 
the  sale  of  goods  the  auctioneer's  writing  down  the  buyer's 
name,  is  a  signing  by  an  authorized  agent  of  the  parties.     So 
is  the  better  opinion  as  to  the  sale  of  landSf  but  the  agent  ^^'^'  *•  ^^' 
must  not  be  one  of  the  parties. 

Art.  5.  A  parol  agreement  cannot  control  a  deed,  and  how  Littler o. Hoi- 
far  a  writing.^  <i  1.  Covenant.  The  pits,  agreed  to  build  two  land.— 8D.& 
houses  for  the  deft.,  on  or  before  April  1,  1788,  in  considera-  ^'  ^^»®®^- 
tion  whereof,  the  deft,  was  to  pay  £500.     Held,  the  parties 
could  not,  by  a  subsequent  parol  agreement,  enlarge  the  time 
for  building  the  houses,  for  the  obligation  of  a  covenant  cannot 
be  varied  by  a  parol  contract.   As  to  the  certainty  of  the  con- 
tracts, see  Ch.  225,  a.  10,  s.  5. 

^  2.  Debt  on  arbitration  bond ;  award  to  be  made  by  8  D.  &  Ef. 
a  certain  day.     The  declaration  stated,  that  the  parties  after-  *^^?jJ?y^ 
"wards,  by  mutual  consenty  enlarged  the  timcy  within  which  '*        ^'"' 
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Ch.  1 1.    enlarged  time  the  award  was  made ;  on  deraarrer  it  was  beld« 

Art.  6.      that  the  ph.  must  rest  on  the  bond^  which  could  not  be  extend- 

K^y^^   ed  to  an  award  made  after  the  time  expressed  in  the  bond^ 

under  a  new  agreement,  so  it  was  void. 

3D.&tE.592.      ^  ^'  ff^riting.  An  action  was  brought  on  written  artide$  as 

to  the  theatre.    These  articles  required  «  written  license  to 

the  party  to  be  absent.    The  deft,  proved  a  parol  license  to 

be  absent,  but  as  the  articles  required  a  license  in  writings  the 

court  held  that  a  parol  agreement  was  no  answer  to  the  pit's. 

action  against  the  deft,  for  bebg  absent. 

r'^'*'^!^*      ^  4.  a  lease  contained  a  proviso,  that  the  lessee  should  not 

§wa.  "'        '  '^^  without  leave  in  writings  on  penalty  Su;.,  a  parol  license 

was  adjudged  to  be  insufficient  to  discharge  the  lessee  from 

the  restriction  of  the  said  proviso.    In  these  two  cases  it  was  a 

part  of  the  contract  that  the  licenses  be  in  writing ;  hence, 

these  decisions  do  not  directly  prove  in  themselves,  that  wrU^ 

ten  are  more  valid  than  parol  agreements. 

3  61.  Com.         Abt.  6.  Parol  agreements  as  to  lands,    (See  art.   10,  a. 

fa,  we^ch!"'    1 1 J  a-  J  2j  *is  chapter  and  Ch.  32.)  When  a  verbai  contract  is 

82'.^Pow.  on  confessed  by  the  deft,  in  his  answer,  or  where  there  has  been 

Con.  292,  &c.  ^  part  performance  of  it,  as  by  paying  part  of  the  considera-* 

PI.  1^166,  ^^^  money ;  or  by  entering  and   expending  monies  on  the 

167,340,341.  lands,  equity  will  decree  a  performance ;  for  in  either  case  the 

672^N*w  o    ^^*  afford  such  evidence  of  the  contents  of  the  contract, 

Cofi.'34, 36.    tl)at  no  essential  danger  arises  of  frsud  and  perjury  by  letting 

in  evidence  of  a  parol  agreement. 
2  Vent.  '  ^  2.  In  the  case  of  an  agreement  for  the  sale  of  lands,  the 

3W^Mii©  V,    y^ndor,  in  equity,  is  deemed  a  trustee  for  the  vendee  till  the 
11  Mod.  467,  conveyance  is  executed  ;  and  covenants,  contracts,  and  i^ree- 
Coventnr's     ments,  founded  on  valuable  considerations,  are  viewed  in  equity 
2!^*.  on  Con.  ^s  if  they  were  actually  performed,  and  the  legal  defects  in 
35, 36,  &c.-->  their  execution  are  aided  by  equity.     Hence^  if  one  covenant 
Himon  *Coo.  ^^  ^^  ^°^  convey  land,  and  die  before  conveyance  made, 
per's  PI.  133.  equity  will  compel  his  heir  to  execute  it ;  but  not  if  the  ven- 
dor be  tenant  in  tail,  and  his  contract  exceed  his  power ;  nor 
of  stock  or  chattels,  as  corn,  hops,  &c.    1  P.    W.  670.— 
10  Vesey  161. 
Doagl.  620         ^  ^'   ^^^^  ^^  pi^-  ^  ^0  deliver  possession  and  receive  mon^ 
htaion  eyy  his  declaration  ought  to  shew  he  has  a  right  to  deliver  it* 

— Ph^ir '°"  "^  where  in  an  assumpsit^  on  an  agreement  by  which  the 
Fielding,^  ^  deft«  was  to  take  of  the  pit.  certain  lands  and  goods,  that  should 
2  u.  BL  123.  appear  to  be  his  property,  by  appraisement,  or  forfeit  £5  6s* 
and  if  either  party  failed  to  perform  he  was  to  pay  £10  to  the 
other,  exclusive  of  the  deposit,  the  deft,  to  take  possession  on 
sr  day  fixed.  The  pit.  averred  that  on  that  day  he  was  ready 
to  deliver  the  premises  to  the  deft.^  but  that  he  did  not  accept 
them,  bat  refused  to  do  so^  and  so  became  liable  to  pay  the- 
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£10,  exclusive  of  the  deposit.  There  was  a  special  demuirer    Ch.  11. 
to  the  declaratioo ;  three  causes  were  assigued  ;  one,  that  it  did    ^rt.  6« 
Mt  appear  the  pit.  had  any  interest  in  the  premises  at  the  time  V/V^^ 
of  the  agreement.    The  court  decided,  that  *^  the  pit.  was  to 
ddiver  pouesnon^  and  therefore  he  ought  to  have  shewn,  that 
be  had' a  right  so  to  do.''  St.  Albans  v.  Stone,  1  H.  Bl.  270.  A 
leased  his  farm  to  B  by  deed,  they  then  agreed  by  parol  B 
should  pay  for  a  pasture  part  of  it ;  this  is  void. 

^4.  This  act  provides,  1st  section,  that  all  interests  in,  or  o  j6liM.lt 
out  of,  lands,  tenementSj  or  hertditamewts^  created  by  livery  ^'7:^*^' 
and  seism  only,  or  hj  parol j  and  not  put  in  unitingj  and  signed  ]o^]784.-. 
by  the  party  creating  the  same,  or  his  agent  authorized  in  wri-  N.Tork  Act 
ting,  shall  have  only  the  force  of  estates  at  will,  and  no  inter-  ^®  '"^^• 
ests  thereb  or  thereout  shall  be  asdgned,  granted,  or  surren- 
dered, but  by  deed,  or  note  in  writing  signed  as  above.  Seal- 
ing a  will  is  a  signing,  2  Stra.  761,  Wameford  v.  Wameford. 

^  5.  2d.  section  enacts,  that  no  action  be  maintained  on  any  DoaMed, 
cxmtract,  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  ^^^^  ^^ 
interest  in  or  concerning  the  same,  unless  the  agreement  or 
some  note  thereof  be  in  writing,  signed  as  above. 

^6.  3d.  section  enacts,  ^^that  all  erants  and  assignments,  as 
weU  as  all  declarations,  or  creations  oi  trusts,  or  confidences  of 
any  lands,  tenements,  or  hereditaments,  shall  be  proved  by 
some  writing  signed  by  the  party,  who  is  by  law  enabled  to 
grant,  assign,  or  declare  such  trust,  or  by  his  last  will  in  wri- 
ting,'' or  else  be  utterlv  void ;  provided  that  where  any  convey- 
ance shall  be  made  oi  any  lands  &c.,  by  which  a  trust  or  con- 
fidence may  arise  by  impUcation  of  law,  or  be  transferred,  or 
extinguished  by  operation  of  law,  then  such  trust  to  be  of  like 
effect  as  it  would  have  been  if  the  act  had  never  been  made. 

^  7.  4th  section  enacts,  that  all  deeds  and  other  conveyan- 
ces of  lands,  tenements  or  hereditaments,  signed  and  sealed, 
by  the  grantor  having  right,  and  acknowledged  by  him,  and  re- 
corded at  length  in  £e  registry  of  deeds,  in  the  county  where 
the  land  is,  shall  be  valid  to  pass  it,  without  any  other  cere- 
mony in  law ;  and  no  conveyance  in  fee  simple,  fee  tail,  for 
Kfe,  or  any  lease  for  more  than  seven  years,  of  any  lands  &c., 
shall  be  good,  to  bold  the  same  against  any  but  the  grantor  and 
his  heirs  only,  unless  the  deed  or  deeds  be  so  acknowledg- 
ed and  recorded. 

§  8.  This  act  is  in  substance  worded  as  the  Province  act  was  Kote ;  th« 
of  1692,  except  in  the  first  provision.  This  Province  law  except-  2*2,t?4&  6 
ed  leases  not  exceedmg  three  years,  on  which  a  rent  was  re-  being  io  sub- 
served equal  to  two  thirds  of  the  improved  value.     And  the  J|J"^J  ^^^  ^^ 
province  law  of  1697,  the  1st,  2d,  and  Sd  sections,  with  said  are  generally 
exception,  are  copied,  in  substance,  firom  the  39th  of  Ch.  II.,  in  snbttance 
the  English  statute  respecting  frauds.  Itote? ttr"^ 

same. 


s 
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Ch.  11.       ^9.  Upon  these  statutes,  in  substance  the  same,  there  have 

Art,  6.      been  the  following  material  cases  and  explanations,  viz  : 

^^V^^      %  ^^^  If  A  buy  lands  in  his  name,  with  B's  money,  it  is  a 

fiCain.e4.—  trust  for  B,  though  there  be  no  deed  declaring  it,  for  the  act 

2a5^2"v^'t    ®^^®°^*  ^^*  ^  trusts  raised  by  operation  of  law  ;   but  the 

861.— Vera,    evidence  of  the  fact  must  be  clear ;    was  in    equity — it 

366!— 12  Yes.  MasS.  R. 

i^ac  Abr  §  H-  A  parol  agreement,  intended  to  be  reduced  to  wri- 
78.-9  Yes!  ting,  but  is  prevented  by  the  fraud  of  the  party  to  be  bound, 
24®-  may  be  decreed  in  equity. 

Imp.  M.  P.  ^  12.  A  contract  for  the  sale  of  timber  growing  on  the  land, 
iS?^—  is  not  within  the  act,  but  may  be  by  parol,  because  it  is  a  bare 
1  Mk.  12.—  chattel ;  the  authorities  however  are  not  entirely  uniform  on 
BhI.  N.  p.  this  subject,  but  some  hold  such  trees  an  interest  concerning 
^^^-  lands.  ' 

Imp.  M.P.  ^13.  A  sale  of  land  at  auction  is  within  the  act,  though 
fi^id^^^j'^h  '^QO^'^ed  off  to  the  best  bidder,  and  his  name  written  in  the 
soD^See  4 '  catalogue  as  a  purchaser ;  the  deposit  not  being  paid,  and  he 
art.— 1  Selw.  failed  in  his  special  action  according  to  Eyre  C  J.  This  doc- 
a  E^i)*]?^  trine  of  a  sale  at  auction  not  being  within  the  act,  is  on  the 
8  D.  &  E.  whole  unsettled.  In  the  case  of  Simon  v.  Motivos,  so  often 
i5l,SimoDd8  cited,  there  was  a  particular  circumstance  that  had  weight,  to 
*'  wit :  the  next  day  the  buyer  came  and  saw  the  goods  weighed, 

which  the  court  thought  a  circumstance  that  deserved  some  at- 
tention, as  it  amounted  to  a  delivery  of  the  goods. 
1  Yes.  466.—      BuUer  280  cites  this  case,  and  adds  the  court  decided,  Ist. 
2Taun.88.—  They  thought  a  sale  at  auction  not  within  the  act,  because  so 
j^  to%",w~  P"*'*'^  *  matter.    "  2d.  They  thought  the  contract  here  was 
growing,  see  sufficiently  reduced  into  writing,  and  signed  by  an  agent  of 
w°d^^  "rth    ^^  deft's.,  for  the  auctioneer  was  for  that  purpose  his  agent." 
Ch.  SI  a.  9.'   3d.  They  held  the  weighing  by  the  deft's.  servant  was  a  deliv- 
ery.    4tb.  That  it  was  not  within  the  act,  as  the  contract  was 
executory,  to  wit :  the  lot  to  be  fetched  away  in  six  weeks. 

Imp.  M.  P.  170,  cites  this  case  as  it  stands  in  3  BurroWj 
and  approved  it,  as  there  decided.  Timber  and  trees  grow- 
ing are  a  chattel,  1  Ld.  Raym.  182. 

<^  14.  1.  Esp.  14,  the  rule  is  laid  down  thus,  ''goods  sold 
at  public  auction  are  not  within  the  statute,  that  is,  no  earnest 
or  note  in  writing  between  the  parties  is  required  ;"  and  cites 
as  an  authority  this  same  case  of  Simon  v.  Motivos. 
1  Com.  D.  ^15.  Thus  "  buying  and  selling  at  auction,  is  not  within  the 

^^'  statute  of  frauds — ^semble.     But  certainly  the  auctioneer's  set- 

ting down  in  writing,  the  price,  the  buyer's  name,  fizx^.  is  suf- 
ficient ;"  and  cites  as  an  authority,  this  case  of  Simon  v.  Moti- 
vos ;  (as  to  an  executory  contract,)  the  court  said,  ''  the  case 
of  Simon  v,  Motivos  was  decided  on  the  ground,  that  the 
auctioneer  was  the  agent  as  well  for  the  deft,  as  for  the  ph., 
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kod  therefore  the  contract  was  sufficiently  reduced  to  writing.'^    Cia.  11. 

It  is  clear  the  court,  and '  also  individual  judges  and  authors,    ArU  8, 

strongly  incline  to  hold  a  sale  at  auction  not  within  the  statute.  v^^v^Kn/ 

But  then  it  is  to  be  noticed  that  all  the  cases  cited  refer  to  Si-  2  H.  Bi.  67,  j 

mon  t?.  Motives,  as  the  oply  authority,  and  the  buyer's  attend-  |,°^®"jJ®!J^ 

ing  to  the  weighing  the  goods  the  next  day,  was  a  circum-  4'w^toD 

stance  peculiar  to  that  case,  and  may  have  had  much  weight  85,98.— 

in  the  decision  of  it ;  and  the  case  in  1  Bos.  &  Pul.  306,  is  a  gj^^  hohb  \ 

late  and  direct  case,  by  the  whole  court,  that  a  sale  atauc-  sales  of  isnd  ' 

tion  of  lands  is  within  the  statute.    On  the  whole  we  must  **  *^.*'*'?° 

wait  for  some  further  decisions  on  this  subject,  as  it  is  clear  act,  several 

the  law  is  not  yet  well  settled  upon  it.     The  pit.  cannot  recov-  cases.— Wal- 

cr  in  England  on  a  contract  made  in  Jamaica,  void  there  for  ^^"J^*^  ^**"* 

want  of  a  stamp.  •  7  D.  &  E. 

^16.  The  agreement  dfct  be  actually  signed,  but  the  man-  241,  Aives*. 
tier  of  signing  is  not  so  material ;  therefore  where  &  n^otheri  p^^^"^^ 
who  agreed  to  give  her  daughter  a  portion  on  her  marriage,  272, 284.— 
did  not  execute  the  articles,  nor  was  she  a  party  to  them,  but  Jj^'wjiV?^ 
only  set  her  name  to  them  as  a  witnesss ;  it  was  adjudged  that  ,,  Bagley,  in 
this  was  a  sufficient  memorandum  in  writing  to  bind  her  ;  the  Chancery, 
writing  had  been  read  over  in  her  hearing ;  this  was  a  material  ^'J^^^^ 
circumstance,  as  it  proves  she  knew  the  contents  of  the  399.— 4  Da]l 
wridng.     1  P.  W.  770  ;    6  Br.  P.  645  ;   2  Br.  C.  C.  569  ;  1S2.  j 

1  Bin.  217 ;  New.  on  Con.  171,  174. 

Art.  7w  TTie  mode  of  placing  the  signature.    ^  !•  The  sig- jgy^g  •„„ 
taature  must  be  so  placed  on  the  writing  as  to  give  authenticity  176.— i  P. 
to  the  whole  instrument ;  and  where  the  name  was  so  inserted  ^'  ^^* 
as  to  have  that  effect^  it  did  not  much  signify  in  wha^  part  of  Moore.-^ee 
the  instrument  it  was  to  be  found  $   it  must  be  so  placed  as  to  Lofft  786.— 
shew  that  the  party  signing  sanctions  the  whole  instrument.  |^^^^"' 
15  East  103  ;  manner  of  signing,  see  Egerton  v,  Matthews; 
also  Champion  r«  Plummer,  1  New.  R.  252  $   2  Bos.  &  P. 
238. 

Art.  8.  How  a  letter  tmU^  in  ^quitj/f  amount  to  an  agree*  ^ 

Tnentf  and  bind  the  person  signing  tt.     ^1.  If  another  person,  Bird  t.      ' 
by  acting  upon  it,  *  shews  his  acceptance  of  the  propositions  Biosse.--^ 
contained  in  it  1   as  where  the  father  wrote  a  letter  assenting  ?.i?i!P'/?„ 

I'll*  •  .iT«  1  .        11  ®  Chan.  147, 

to  his  daughter's  marnage  with  J.  S.,  and  mentioned  her  por-  Moore  v. 
tion  in  marriage,  and  J.  S.  married  her.    It  was  held  the  fa-  Hart— Pow. 
ther  was  bound*     And  New.  on  Con.  165.  ^So.     *  ^' 

§  2.  The  same  principle  in  regard  to  a  letter,  applies  also  as  2  Bos.  &  P. 
to  land,  and  other  clauses  in  the  statute.     But  if  die  above  let-  ?^^  ^^ 
ter  had  not  been  shewn  to  J«  S.,  the  case  had  been  different,  sTann.  172. 
though  he  had  married  the  daughter,  for  he  could  not  have  ac-  — Stra.  426. 
cepted  of  an  agreement  of  which  he  had  no  knowledge.   And  i^seagoS 
the  letter  must  containf  the  precise  teirms  of  the  contract  at  v.  Meaie.— 

8  Eq.  Ca. 
Abr.  ld.^-&  Caio.  £r.  87.^19ew.  on  Con.  167  to  IfO. 
VOL.  I.  92 
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Ch.  11.  large,  and  xmui  contaiii  the  certain  date  <^  a  contract ;  for  if 

Art  9.  uncertain  in  material  paitSi  a  door  is  open  to  fraud  and  peijiuyi 

V^v^^  tlie  real  evil  the  act  was  made  to  guard  against,  and  there  may 

New.  on  be  as  much  room  for  peijury  in  proving  a  vague  contract  that 

^'  l?/\i.  exists,  as  in  setting  up  one  that  never  existed.    A  contract's 

Wriffbt,  merely  being  in  writing  is  no  secunty  against  fraud  and  per- 

1  Att.  12,  jury,  if  there  be  no  certainty  in  it ;  but  &  letter  may  refer  to 

S?7m.— *  •  P*P®'  "^^  signed.     3  Bro.  C.  C.  161,  and  318  and  149; 

1  Eq  Ca.  New.  167, 168,  169 ;  4  Mun.  77. 

Q^'^'n  '**^*          Parol  agreements  as  to  lands  &c.,  in  eguitg. 

833^862,  &  ^  ^'  Tbese  are  executed  in  equity  in  several  cases.    On  these 

Bep.ioCban.  principles  the  btent  of  the  act  is  to  prevent  fraud  and  perju*- 

--8  Cfa.  Ca.  |,jgg  •  i^n J  whenever  the  facts  are  to  be  ascertained  by  confes- 

j85w— IVern.    .      '  •        o  i  m.  t  •   j 

472.— Bonb.  ^<^°9  possession,  &c.,  as  that  s^m  agreements  may  be  carried 
66, 94^-  into  effect,  without  danger  of  fraiA  and  perjuries,  a  court  of 
2Ft^iD^6a  ^^^  ^^'^  -execute  and  complete  them.  It  is  not  the  intent 
—7  Ves.  of  the  statute  '^  to  vacate  bargains  fairty  and  honestly  made  ;" 
^^^^^'^    hence  equity  will  enforce  them. 

^Proc.  Ch.  ^  ^*  When  the  ph.  in  chancery  states  die  substance  of  his 
374,  Sy-  case  in  equity,  in  Ins  biU  there,  and  the  material  parts  of  the 
Twe^^'^m  ^S^^^^^U  B°d  ^be  deft,  in  bis  answer  admits  the  facts  stated 
Vaugbaar.  '  in  the  biU,  this  takes  the  case  out  of  the  mischief  pointed  out 
MorgaD.r-  in  the  act ;  for  when  the  agreement  is  confessed  in  writing  by 
965^^^  the  ^^  deft.,  there  '*  can  be  no  danger  of  perjury  from  a  contra- 
part  perform-  riety  of  evidence,"  and  the  rule  is  the  same  in  courts  of  law 
*?^*  °*b^^  **  ^  courts  of  equity.  All  the  evils  the  legislature  meant 
lial  part;  '  ^o  prevent  by  passing  the  act,  are  thus  avoided,  and  it  does  noC 
266  sutiite  prescribe  any  particular  time  when  the  contract  or  agreement, 
i^ew^nT  ^^^  ^  f^  ^  ^^ogf  but  ihe  agent's  drawing  the  writing  is 
Con.  172,       not  equal  to  his  .principaPs  signing. 

178, 175.^  ^  3.  When  the  parol  agreement  has  been  partly  executed, 
Pow.  on  J  .^    L       •  J  •     •  .     •!•  .1. 

Con.  296.—    ^°d  one  party  has  incurred  expense  m  improvements,  if  the 

Free.  Chan,  terms  of  agreement  *'  can  be  made  out  satisfactorily  to  the 
fun  "^— *  court,  the  agreement,  though  resting  on  patrol  evidence,  will 
Ambl.  686.—  be  decreed,"  though  a  variety  of  evidence  be  adduced  in  the 
8  Ves.  mn.  cause.  As  if  tlie  lessee  by  parol  lease  of  land  for  many  years, 
^Z-Nb^  has  begun  to  build,  his  agreemem  shall  be  coiQpleted,  for  the 
on  Con.  179,  lease  is  part  executed  on  his  part,  and  the  lessor  shall  not 
180, 181.—  i^ynii  himself  of  his  own  fraud,  and  ^et  the  lessee's  improve- 
ments from  him.  Sogden's  Vendors  4£C.  85,  but  to  make  one 
guiltjr  of  fraud  he  must  have  notice. 
Pow.  on  §  4*  When  ipossession  is  given,  in  pursuance  of  the  agree- 

Con.  300,  ment,  this  is  so  iar  a  performance  as  takes  it  out  of  ihe  statute, 
a^^utcher  though  the  biiyer  has  not  laid  out  mcHiies  on  the  premFses.  As 
r.  stai^ley.—  where  A  seised  of  lands,  agreed  with  B  to  sell  them  to  him,  and 
Con  aoo       ^  shoft  note  was  'drawn  ifp  4>f  the  agreement,  but  not  signed  by 

801.1-2  Com.  P.  887, 888 ;  alio  2  Vera.  465^Pnc.  Ch.  619. 
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etther  party,  aad  soqjb  after  the  a^ement  B  put  hi9  catda  is,  Ch.  U* 
and  made  encroachments  on  A's  oth^r  hmds.  A  then  sold  the  wfrt,  9* 
premises  to  D,  but  the  agreement  with  B  was  decreed,  for 
when  possession  was  delivered  according  to  the  agreement,  the 
bargain  was  executed.  And  in  this  case  it  was  also  held,  that 
taking  possession  under  the  agreeqaent,  was  notice  to  subse** 
quent  purchajsers,  and  no  action  can  be  supported  against  B 
for  the  profits  of  the  lands.  But  the  act  done  in  part  perform* 
ance  must  be  such  as  would  not  have  been  done,  unless  on  ac- 
coimt  of  the  agreement,  otherwise  it  is  not  evidence  of  it.  i 
Vem.  455,  Pyke  v.  Williams;  3  Stra.  783;  Bunb.  94;  9 
Mod.  37 ;  18  Ves.  jun.  328 ;  2  Ball  b  Beatty  343,  Givens 
V.  Calder ;  2  Desaus.  Ch.  R.  171 ;  1  do.  350 ;  2  Day's  R. 
236,  Toote  v.  Midleott ;  1  Ball  &  Beatty  393 ;  2  Dow  5^9 ; 
5  Bin.  199. 

^  5.  Wken  earnest  is  paid,  an  action  at  law  may  be  sup- 
ported*for  damages  for  non-performance,  though  there  be  no 
remedy  in  equity,  as  by  the  payment  of  earnest  the  agreement 
is  pardy  executed,  the  property  is  changed,  and  a  right  to  it 
is  vested  in  the  purchaser,  1  Bac,  Abr.  74,  Sansum  i'*  But- 
ler. 

^  6.  Generally  in  confirmation  of  the  principles  thus  briefly 
stated  in  this  article,  as  to  those  part  performances  of  pmril 
agreements  which  do,  or  do  not  take  them  out  of  the  statute 
of  Frauds,  29  Ch.  II.  re*enaeted  in  many  of  our  States  with 
some  variations,  it  may  suffice  at  present  to  refer  to  some  other 
late  chancery  reports,  especially  those  of  Wheaton,  Johnson, 
and  Munford  ;  some  late  cases  in  Massachusetts,  Pennsylva- 
nia, and  South  Carolina,  and  a  few  very  late  EngGsh  cases, 
mostly  abridged  in  several  parts  of  this  work. 

^7.  As  to  part  performance  of  such  agreements  by  paying 
apart  of  the  contideraiion  moneiff  it  may  be  observed,  that  on 
a  carefid  view  of  the  authorities,  it  is  clear  that  paying  a  smaU 
part  does  not  take  the  case  out  of  the  statute  of  frauds ;  and 
that  if  a  coneiderable  part  of  it  be  paid,  there  is  no  settled  rule 
yet  adopted,  but  all  depends  on  circumstances.  Generally  on 
paying  a  small  or  considerable  part  of  the  consideratioD  money, 
the  result  is,  a  remedy,  an  action  at  law  for  money  had  and 
received,  or  for  money  paid,  to  recover  back  the  part  paid,  or 
-by  a  suit  in  chancery  to  the  same  purpose ;  the  one  or  the 
other  according  to  circumstances  ;  and  whether  an  actioQ  at 
law,  or  a  suit  in  chancery  is  to  be  resorted  to,  is  often  a  question 
of  some  difficulty.  Often  equt^  wiS  decree  monies  to  be 
repaid,  when  an  action  at  law  is  not  roaintaiBaUe,  for  want  of 
legal  evidence,  or  some  other  cause,  ami  often  when  an  action 
can  be  supported,  equity  vrill  not  interpose,  and  in  out  system 
usually  cannot,  if  the  right  o£  action  be  clear.   As  to  the  action 
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Ch.  U.  see  Cb.  32,  a.  4,  s.  20. — Chancery  Cases,  Ch.  225,  a.  6,  s^ 
Art.  9.      26,  fee— 2  Eq.  Ca.  Abr.  46,  PL  12. 

It  follows,  whetber  a  party  sues  at  law  orio  chancery,  it  is 
oAen  material  be  have  a  general  knowledge  of  the  principles 
of  proceeding  in  both.  Hence,  in  bringing  the  action  of  a«- 
sumpsit  for  money  bad  and  received,  monies  paid  or  lent,  some 
general  attention  must  be  paid  to  chancery  cases.  As  to  cases 
of  part  performance  of  parol  agreements,  see  Syler's  lessee  v. 
Eckhart,  1  Bin.  378.— Smith  v.  Patton's  lessee,  1  Serg.  & 
Rawle  80. — Billington's  lessee  v.  Welsh,  1  Bin.  126. — ^Trame 
V.  Dawson,  14  Ves.  jr.  386. — [Tothil  85,  135,  206,  before 
the  statute.]  As  to  paying  a  smaU  or  cansidercMe  part  of  the 
purchase  money,  a  matter  so  uncertain,  see  Butcher  v.  Butcher, 
9  Ves.  jr.  282.— Thompson  v.  Tod,  1  Peters'  R.  388.— Bell 
V*  Andrews,  4  Dallas  162. — Clinan  «.  Cooke,  1  Scho.  bLef. 
22  and  123.  On  the  whole  it  aj^pears,  though  not  clearly,  that 
merely  paying  purchase  money  does  not  take  the  case  out  of 
the  statute. 

^  8.  A  fact  misstated  by  mistake  in  a  writings  how  corrected. 
May  be  by  parol  testimony,  as  Ch.  193,  a.  2,  s.  22,  &c.  So  by 
verdict  on  an  issue  out  of  chancery,  as  where  the  parties 
agreed  to  two  months'  notice,  by  mistake  written  six  months  ; 
on  a  bill  filed,  a  jury's  verdict  was  taken,  which  found  the 
agreement  was  two  months,  and  decree  accordingly.  Dr. 
Olliffe  V.  the  South  Sea  Company,  6  Ves.  jr.  601,  cites  2  Ves. 
377,  and  refers  to  Pimber  r.  Mathers,  1  Bro.  C.  C.  52.  See 
the  word  mistakes  in  the  index,  also  surprise.  Cases  in  which 
mistakes  in  the  written  agreements  have  been  corrected,  or  not, 
by  extrinsic  evidence,  3  Hen.  b  Mun.  399  to  435,  Tabb  &  al. 
V.  Archer  ii  al.  A.  D.  1809,  wherein  are  cited  most  of  the  Eng^* 
lish  cases  on  the  point,  but  no  American  cases,  except  a  few 
in  Virginia.  Harwood  v.  Wallis,  2  Ves.  198. — ^Coldcot  v. 
Hide,  1  Ch.  Ca.  15.  In  Hesse  v.  Stevenson,  3  Bos.  b  P. 
365,  578.— Young  v.  Young,  1  Dick.  295,  303,  304.— Ro- 
gers V.  Earle,  1  Dick.  294.— Rob  v  Butterweck,  2  Price 
190;  in  these  and  many  other  cases  the  principle  has  been 
recognised,  that  parol  evidence  may  be  admitted  to  correct 
mistakes  in  written  instruments ;  but  usually  with  much  cau- 
tion. 

^  9.  If  these  be  made  contrary  to  the  intention  of  the  par* 
ties  merely  to  avoid  a  forfeiture,  they  may  be  corrected  by 
parol  evidence.  Harvey  v.  Harvey,  2  Ch.  Ca.  190. — Strat-» 
ford  V.  Powell,  1  Ball  b  Beatty  1 . 

^10.  But  if  the  parties  omit  any  {Provision  in  a  written 
bstrument  as  being  iUegal,  and  trust  the  honour  of  each  othefi 
they  must  abide  by  it.    1  Bro.  C.  C.  92. 
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Art.  10.  Bow  far  parol  agreements  can  effect  written  ones.    Ch.  11. 
§  l.lDapplymgthelaw,|yaro2agreementsarenot  sototally  void.    Art.  10. 
as  not  to  be  let  in,  both  by  courts  of  law  and  courts  of  equity ^    .^^V*v^ 
to  controul  written  ones  on  the  same  subject ;  they  are  let  in  Pow.onCon. 
as  circumstantial  evidence  to  controul  the  latter,  to  prevent  ^w,  ^.»^' 
the  fraud  takmg  place,  which  might  arisQ  from  insisting  on  Hi^lnson^v! 
something  in  that  written  one,  which  deprived  the  party  of  the  Clowes.-* 
right  and  advantage  of  detecting  the  frauds  as  a  subsequent  sig^gj^o 
parol  agreement  on  the  sam^  suQect  between  the  same  parties,  &  lief.  35, 
varying  or  discharging  their  former  written  one.    The  reason  V?"~?f® 
seems  to  be,  the  statute  was  not  so  much  made  to  prevent  the  mo^^'in  de- 
transfer  of  rights  and  interests  in  lands  or  real  estates^  by  tail,  chapteiB 
parol  agreements ;  but  mainly  to  prevent  ihe  frauds  and  per-  ^"j^ 
juries  that  might '  follow  ;  and  therefore,  like  the  acts  of  limi-  jr.  6i6.— 
tations,  grounded  mainly  on  principles  of  policy  and  convene  i  Phil.  Evid. 
ience^  as  seeing  the  mischief,  not  in  the  parol  transfer  itself,  as  fl^ew.^on^ 
a  thing  among  Aone^t  men ;  but  in  xhefraudvlent  %xtA  false  use,  Con.2Q4,2ii, 
had  men  might  make  of  such  parol  contracts.  Clinan  v.  Cook.  **®**^J[?®'^* 
So  parol  agreements  are  admitted  to  rebut  an  equity ;  as  ^  waiker.^*^ 
where  a  pit.  in  his  bill  demands  a  specific  performance  of  a 
written  agreement,  the  deft,  is  allowed  to  prove  by  parol,  that 
agreement  is  discharged,  or  is  not  the  true  one.  Sugden's  Yen. 
Ill,  112. 

§  2.  This  statute  of  March  10,  1784,  respects  lands  only^  2  Aik.  98. 
and  not  goods.  The  main  occasion  is,  questions  as  to  lands 
may  arise  at  very  distant  periods  of  time ;  not  so  as  to  goods, 
for  several  reasiMis.  The  statute  makes  these  interests  in  lands, 
ereated  by  parol,  only  estates  at  wUl;  and  forbids  their 
transfer  by  pare!  contracts  >  and  makes  these  void,  and  says 
no  action  shatt  be  maintained  on  them.  As  they  cannot  be  the 
ground  of  a  suit  they  cannot  be  used,  unless  as  having  an  e^it* 
able  effect  in  domg  justice.  On  a  bill  in  equity  to  enforce  the 
execution  of  a  written  agreement,  it  does  not  appear  to  be 
contrary  to  the  statute,  to  use  a  parol  agreement  clearly  prove- 
able  between  the  same  parties,  and  on  the  same  subject, 
operating  to  controul  the  written  one,  whenever  it  may  tend  to 
do  injustice.  And  so  in  an  action  on  such  written  agreement 
for  damages,  the  quantum  of  which  mpst  ever  be  a  matter  of 
equity  and  conscience,  it  does  not  appear  to  be  against  the 
statute,  to  let  in  such  parol  agreement  in  fixing  this  quantum. 
The  statute  says  it  shall  not  be  the  ground  on  which  to  maintain 
an  action  ;  but  it  would  be  a  rigid  and  hard  construction  of 
the  act,  to  say  this  parol  agreement  should  not  be  used  as 
etrcimtitaii^ta/ evidence  in  a  case,  when  clearly  tending  to 
justice  and  equity.  How  (slt  parol  evideace  can  control  writ-' 
ten,  on  the  common  Jaw  principle,  is  another  matter ;  the  set- 
tled principle  seems  to  be,  that  parol  shall  not  contradict^  but 
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Oh.  II)   mky  explain  written  evidenee  at  common  law.    But  when  a 
Art*  lit   statute  denies  to  parol  evidence  its  common  law  capacity  to  be 
V^V^^  th0  gr&und  work  of  an  actum^  it  does  not  follow  that  it  is  not 
8m  Ch.  93.    to  tie  used  as  eircum$tantial  evidence  in  a  suit  on  written  evi- 
dence in  the  same  case,  when  justice  and  equiQr  may  require 
it.     Evidence  inadequate  in  itself  to  support  an  alctieoy  is 
often  admissible  in  equitably  fixing  the  qua^atum  of  damages^ 
^  in  measuring  jwtiee  between  partiee  in  equity. 
Halfpeoay  v.    ^3.  The  principle  seems  to  be,  that  equity  will  not  suffer 
2  Vm  S78,   *  P^^  ^  plead  the  statute  of  frauds,  to  cover  hie  own  frauds, 
cited  Pow.     As'iirhere  a  marriage  treated  of  between  the  pit.  and  deft's. 
oa  Con.  296.  daughter,  a  written  agreement  was  made  and  signed  by  ike 
pit*,  and  delivered  to  the  deft,  to  be  signed  by  him ;  this  he 
refused  to  do,  being  dissatisfied  with  some  parts  of  it,  not  very 
material.    He,  however,  permitted  die  pit.  to  court  and  marry 
.  his  .daughter,  and  made  no  objection  till  asked  to  pay  the  por- 
2  Vera.  S22,   tion;  Under  these  circumstances  the  master  of  the  rolls  decreed 
F^^^"*^    a  specific  performance,  considering  the  deft's.   conduct  as 
eUedNew.o^y^^^^  i^  fraud.    On  the  same  principle  was  founded  the 
Con.  166, 1*79  decision  of  fVankford  v.  Fotkerly,  2  Freeman  801.     Ther&- 
2^  tTqubc  «  ^^^  ^  prevent  such  frauds,  |Miroi  evidence  is  let  in.     Held,  if 
Preston.        A  agree  under  seal  to  do  certain  work  for  B,  and  does  part, 
and  B  prevents  his  finishing  it,  yet  A  must  sue  on  the  writing. 
8  Co.  26  to         A^T.  11.  Agreements  watoed.   On  a  special  verdict  in  tres- 
86,  Bullerv.   pass,  it  was  held  :  1,  that  if  land  be  given  to  baron  and  feme 
in  fee,  or  in  tail,  and  he  dies,  she  cannot  divest  herself  of  the 
freehold  by  any  verbal  waiver  or  disagreement  in  pais,  and 
before  entry  by  her«    So  if  before  entry  she  says,  by  worde 
in  pais,  she  agrees  to  an  estate,  yet  she  may  wdve  this  in 
court ;  for  a  verbai  agreement  has  no  efiect  in  law  in  such  a 
case;  otherwise,  if  she  enter  and  take  the  profits. 

Second,  if  a  man  take  a  distress  for  one  thing,  he  may  in 
court  avow  for  another. 

Third,  an  estate  is  made  to  husband  and  wife  in  tail,  lie 
dies ;  dower  by  word  b  assigned  to  her,  which  she  accepts, 
bifct  adjudged,  that  this  her  refusal  of  the  estate  of  mAmtance, 
and  accepting  dower  tn  paisj  should  not  divest  the  fireehold  out 
of  her. 

Fonrtb,  a  joint  tenancy  is  made  to  fom*  men,  and  delivery 
to  three  in  die  name  of  all,  and  after  seisin  was  ^ven,  the 
fourdi  came  and  saw  the  deed,  and  said  he  disagreed ;  yet  it 
was  held,  that  this  disagreement  in  pais  by  word  did  not 
divest  ihe  freehold  out  of  him. 

F^fth,  if  one  enters,  and  <&8claim8''afiervards  a  part,  he  re- 
mains tn  Mo,  tin  diwgreemeni  in  a  court  of  record. 

tSixth,  lands  are  given  in  tail  to  baron  and  feme,  he  aliens 
Aem  te  the  use  of  him  aad  Us  heirs,  and  devues  them  to  his 
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wife  for  life,  and  dies ;  ihe  enten  and  daiau  by  UH>rds  the    Ch.  11. 
%Bta$eJwr  l}fe.    This  is  a  good  disagreement  to  the  estate  of   Art.  IS. 
iaJkeritanees  and  a  good  agreement  to  the  estate  for  life ;  fo^  Vi^rw^ 
die  act  and  words  work  together,  the  same  as  to  a  use  or  bond  ;  .s  Johns.  R. 
the  act  that  explains  the  intent  and  opiates,  is  done  in  pos^-  }^>  ^^, 
session.    A  sells  lumber  to  B  to  the  amount  of  4^400 ;  B        *'  *°°  * 
agrees  to  endorse  this  sum  on  his  bond  against  A,  and  does 
not ;  A  may  recover  for  the  lumber. 

Art*  12.    AgreemtnU  parth/  oeffarmed*      A  agreed  in  2  Man  R. 
writing  to  erect  and  finish  a  bam  tor  B  by  Aug.  1,  1803,  at  ^^Jli^jl^^ 
which  time  be  was  to  receive  ^400  of  B  in  full  compensation^  .'-. 
afterwards  A  left  die  work  unfinished  against  the  wishes  of  B^,   - 
*^  who  was  obliged  to  get  other  workmen  at  his  own  expense^    ' 
«nd  with  considerable  trouble  to  complete  the  same.^'    Thes^    . 
•and  other  damages  to  pay  be.  exceeded  the -balance  of  the ' 
^400  unpaid  to  A,  but  the  money  actually  paid  him  was  no^ 
in  proportion  to  the  work  he  had  done.     The  court  decided, 
ihat  A  had  no  action  against  B ;  by  the  contract  A  was  not 
entitled  to  receive  any  diing  firom  B  until  the  contract  was  ex- 
ecuted on  A's  part,  "  and  his  failure  did  not  arise  from  inevit- 
able accidents,  but  from  his  awn  neglect;  for  he  voluntarily 
left  the  work  unfinisbed."    Tender  of  a  convepmce  is  no  per- 
formance of  an  agreement,  there  must  be  something  in  actual 
execEtian  of  the  contract.     As  where  A  by  letter  ofifered 
410,000,  B  answered  he  would  not  take  less  than  $11,000, 
A  answered,  I  will  give  $11,000.     Held,  this  was  not  an 
agreement  executed  in  writmg.    Lofil  766,  Popham  v.  Eyre. 

Art.  is.  PrandMei  not  within  the  act  as  to  lands.  If  a  debt  New.  on 
originate  in  the  sale  of  land  by  the  pk.  to  the  deft.,  jiis  special  ^-  ^®^— 
promise  or  assumpsit  to  pay  this  debt  is  good,  and  not  within  49^  DiiJiiig- 
the  statute  of  frauds,  and  may  be  proved  by  parol  evidence,  faajo  v.  Ran. 
The  consideration  of  the  special  promise  was  the  pit's,  taking  °^^'' 
a  third  person's  note  in  part  payment  of  the  pre-existing  debt, 
and  discounting  $31  out  of  it,  for  it  is  immaterial  what  was  the  * 
origin  of  the  debt  due  to  the  ph.,  if  it  was  a  just  debt,  ^*  whether 
it  accrued  from  the  pit's,  having  theretofore  sold  land  to  the 
deft.,  or  firom  any  other  lawful  consideration."     If  it  accrued 
from  the  pit's.  selGng  land,  he  did  not  demand  hmd. 

^  2.  The  pits,  gave  a  release  to  Gemon  of  his  warranty  of  4  Mass.  R. 
lands,  for  tndiich  the  deft,  received  money.    His  implied  pro-  i^'  ^^^  *'- 

'  .^  ^       ,  .         ^  ^  ^  •        1      J      Thompson.-- 

mise  to  ^y  it  to  them,  is  not  a  contract  cencemi^  lands,  i  Phu;  Evid. 
withm  ihe  statute  of  firauds.   S«  The  rule,  that  one  is  estof^d  486.-3  De^ 
to  aver  against  his  own  deed,  does  not  apply  to  a  deed  oh-  ^'^^'  ^ 
tamed  by  fraud. 

^  3.  If  one  oveiveaoh  another  by  fdse  allegatioiis,  or  frau-  Notwith- 
dulent  concedawnts,ilie  Jaw  will  compel  him  to  pay  over  the  standing  the 

— r  r  7  statute  of 

fraodfl,  in  an  «etion  for  a^tort,  a  pani  agreemant  for  the  sale  of  lands,  being  part  of  the  res 
geste,  may  be  given  in  evideMSv— A  Day's  Ca.  681|  BalUey  v.  Storar. 
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Ch.  11.    iDonies  obtained  by  such  means  to  the  party,  to  whom  ifl 

Art.  13.    equity  and  good  conscience  it  belongs.  The  pits,  recovered  o( 

V^y^^  Thompson  the  diBference  between  the  sum  he  received  of 

Gernon  for  their  release  of  his  warranty  to  him,  and  the  sum 

first  paid  to  them  for  it  by  the  deft.     ''  A  deed  obtained  by 

fraud  is  to  be  considered  as  a  void  contract,  as  to  the  frau«- 

dulent  party." 

5  Mass.  R.  <i  4.  A  made  a  deed  to  B  by  C's  appointrabnt,  and  this  was 

183,  Sher-      delivered  by  A  to  B,  on  B's  verbal  promise  to  C,  that  if  he  in 

barn  v.  Fal-    ^  reasonablo  time  paid  B  a  certain  sura,  B  would  convey  to  C 

Foot  V,  Col-   a  certain  house  &c.  and  give  him  three  notes  for  a  certain 

^n  ii  al.—     sum  ;  and  if  in  a  reasonable  time  C  elected  n6t  to  pay  tbe 

216.--See       i^o^^i^s,  then  B  would  not  record  the  deed,  but  deliver  it  to 

Ch.  114,  a.     C.     C  elected  not  to  pay  the  money;  yet  B  refused  to  de- 

17, 8. 9,  as  to  ijyej.  i]^Q  deed  iQ  him^  ^q^  recorded  it.     In  an  action  of  a#- 

tr^ts."^  9^^p9it  by  C  against  B  on  this  promise,  the  court  held,  that 
it  was  within  the  statute  of  frauds,  as  concerning  the  sale  of 
lands f  and  not  to-be  proved  by  parol  evidence.  A's  deed  to 
B  was  of  land  in  Cambridge.  In  this  case  B's  promise  to  C 
was  directly  concerning  a  conveyance  of  an  interest  in  lands. 
The  house  be.  was  in  Boston. 
\m^ \  ^  6.  In  this  case  the  pk.  agreed  to  let  a  turnpike  corpora- 

V.  Bass?^  ^     ^^^^  ^^^^  bis  1^°^  f^^  ^^  turnpike,  not  in  vniting  ;  the  deft,  in 
behalf  of  the  corporation  promised  in  writing  to  pay  him  $100 
an  acre  ;  the  court  held,  that  the  deft,  is  bound,  and  this  means 
a  perpetual  easement. 
5  Mass  R  '^^'^  action  relating  to  the  case  of  stating  the  considera*- 

358,  Hunt,     tion  in  a  writing  to  pay  the  debt  of  another  ought  to  be  ex- 
adm.  V,  Ad-    amined. 

Sae  Allen  v.       ^  ^^^  ^^^^  ^^^  contract  was  thus :  "  Lee,  Jvly  23, 1804.  For 

Kitteridge,     value  received  I  promise  to  pay  Isaac  Bennett  $1500  on  the 

4  wb^*r  ^*    ^'^  ^^^  ofDec*  ntxt^  with  interest  f  pay  to  be  made  at  Cock' 

R.  86, 98.—    sackie. 

See  2  Johns.       $1500  Witness  my  hatid,  Joseph  Chaplin. 

cii^aalM*       j^  ^^^^otoUdgf"'  fMt^df  holden  as  surety  for  the  payment  of 

s.  23.  '      '    the  demand  of  the  ab6ve  Tiote. 

Witness  my  hand,  Barnabas  Adams. 
Judgment  for  the  ph.,  administrator  of  Bennet  against  tlie 
surety,  on  the  ground  it  was  '*  a  joint  and  several  pro- 
mise." On  the  deft's.  part  it  was  objected^  that  this  was  ^'  a 
collateral  undertaking  to  pay  the  debt  of  another,"  and  '^  was 
within  the  statute  of  frauds,  in  the  construction  of  which  it  had 
been  held,  that  the  consideration  of  the  promise,  as  well  as  the 

SeeCh.  9,  a.  p^Qniise  itself,  should   be  in  writing.     This  objection  was 
grounded  on  Wain  v.  Warlters,  5  East  10,  20. 

But  the  court  held,  this  was  not  a  promise  -by  Adams  to 
pay  the  debt  of  another^  but  an  original  promise,  joint  and 
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eeteral,  in  which  Adams  was  named  surety  for  his  benefit,    Cu,  11. 
and  that  both  promises  appeared  to  the  court  to  be  of  the  same    Art.  13, 
date.    The  Chief  Justice,  Parsons,  in  ginng  the  opinion  of  V^-v^^ 
the  court  said,  the  decision   in    Wain  v.    Warlters^   rested  s  Johns.  R. 
^*  upon  the  legal  import  of  the  word  agreement^  as  including  210,  Sears  v. 
not  only  the  promise,  but  also  the  consideration  for  which  it  is  ^^  i^j^^^^ 
made."  '^  And  li agreement  as  used  in  the  statute  is  to  be  taken,  siadt  r.  Lilfi 
not  in  a  popular,  but  in  a  strictly  legal  sense,  it  may  be  un«  M^h  ^°  ^' 
reasonable  to  question  the  decision."     '^  On  looking  further 
we  find  the  case  of  Egertan  v.  Mtithews,  6  East  307,  where  it 
was  determined  on  the  seventeenth  section  of  the  said  act,  (sim- 
ilar to  the  second  section  of  our  statute)  that  a  memorandum 
of  a  bargain  for  the  sale  of  goods,  signed  by  the  party  to  be 
charged,  would  take  the  contract  out  of  the  statute,  although 
the  consideration  of  the  bargain  was  not  expressed  in  the 
memorandum."     ''  The  two  decisions  are  not  easily  recon* 
ciled."    And  the  court  on  the  whole  doubted  as  to  die  case, 
Wain  V.  Warlters^  and  thought  the  word  agreement^  in  its 
popular  sense,  means  only  the  promise  of  the  party  charged, 
**  and  as  not  necessarily  including  the  consideration  for  it." 
See  13  Mass.  R.  87,  Penniman  v.  Hartshorn. 

$  6.  As  it  appears  in  this  case  that  Adams'  promise  was 
in  writings  nor  does  it  appear,  but  by  implication,  that  he 
did  not  receive  a  part  of  the  consideration ;  the  most  material 
question  did  not  arise  in  regard  to  promises  required  to  be  in 
miting :  had  Chaplin  borrowed  $1500  of  Bennet,  and  pro- 
mised, by  parolj  to  repay  it ;  and  had  Adams,  by  parol  onfy, 
and  not  in  writings  at  the  same  time,  as  surety,  acknowledged 
he  was  held  to  pay  this  debt,  the  important  question  would 
have  arisen,  if  he  were  bound  to  pay  it.  Certainly  not,  if  his 
promise  had  been  made  after  Chaplin  had  created  the  debt 
and  become  debtor,  for  then  it  had  become  his  existing 
debt,  and  Adams'  jHromise  would  have  been  to  pay  the  exist- 
ing debt  of  another^  and  must  have  been  in  vniting. 

^  7.  Case  on  a  guarantee  of  deft,  for  not  paying  for  goods  9£ut.348, 
delivered  to  one  Nichol.  It  Was  "  I  guarantee  the  payment  ^.^»  Stadt  v. 
of  any  goods  which  J.  Stadt  delivers  to  J.  Nichol,"  signed 
by  the  deft.  Held,  valid  within  the  4th  section  of  the  statute 
of  firauds,  as  containing  a  sufficient  description  of  the  eonsid" 
eration  of  the  promise,  namely,  the  deUvery  of  the  goods 
when  made,  as  of  the  promise  itself^  both  which  are  mcluded 
in  the  word  agreement,  required  by  that  section  to  be  reduced 
into  writing.  It  will  be  observed,  here  was  no  description  of 
the  consideration,  but  merely  saying  the  pit.  delivered  goods 
to  J.  N.  No  mention  was  made  of  any  quantity  or  description 
of  them,  but  only  any  goods  the  pit.  should  deliver,  more  or 
less,  of  this  sort  or  that. .  Here  then  the  consideration  was  desr* 
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cribed  in  the  most  mdefinite  manner ^  if  deseribed  at  aQ ;  and 
and  this  case  was  after  that  of  Wain  v.  Wariters.  In  Clinan 
9.  Cooke,  1  Schoales  and  Lefroy  22,  it  is  said,  a  written  agree- 
ment for  a  lease  under  a  certain  rent,  ought  to  specify  the 
term  for  which  the  premises  are  to  be  demised ;  there  can  be 
no  doubt  of  this,  at  common  law  such  certainty  was.  required. 
1  New.  Rep.  252,  254 ;  Champion  in  al.  tr.  Plummer.  The 
writing  named  only  one  party,  the  seUer,  and  not  the  buyer, 
and  the  court  properly  said,  there  was  no  contract  or  memo- 
randum of  one.  1  Plul.  Evid.  368;  2  Phil.  Evid.  81,  82.  It 
is  said,  it  is  not  necessary  to  state  precisely  in  the  mem&raf^ 
dum  Cor  paying  another's  debt,  the  exact  amount  of  it.  It  is 
enough  to  engage  to  pay  generally,  for  all  goods  furnished  in 
in  a  certain  time  8ic.,  and  the  amount  of  them,  or  of  the  debt 
the  third  person  owes,  is  to  be  ascertained  by  evidence  at 
the  trial.  15  East.  272,  274  ;  the  result,  some  sufficient  con- 
sideration must  be  named. 
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ACTION  OF  ASSUMPSIT.    APPRENTICES. 

Art.  1.  Bedoeetk  moiter  and  appreniice^  o^fiar  at  it  rdaiei 
to  them. 

$  1.  The  rights  and  duties  arising  from' this  relation,  wiU 
be  very  briefly  considered  in  this  place,  and  treated  of  more  at 
large  under  the  head  of  Covenant,  and  therein  apprentices  by 
indenture,  the  usual  form  of  contract  used  in  constituting  thM 
relation. 

$  2.  An  apprentice  is  one  bound,  or  put  to  a  master,  usual** 
ly  for  a  term  of  years,  to  serve  him  and  to  be  maintained  and 
instructed  by  him ;  and  as  the  master  must  maintain  and  in* 
struct  him,  he  has  a  prt^erty  in  his  services.  The  apprentice 
is  with  his'  master  on  a  personal  truitj  and  cannot  be  assigned, 
or  pass  to  executors  or  administrators ;  but  the  master  may  let 
him  to  another  man,  occasionally,  to  be  employed  in  business 
not  inconsistent  with  the  intention  of  the  apprenticeship,  and 
recover  his  wages  and  a  qtumtum  meruit  for  his  services. 
And  the  master  may  allege,  that  in  consideration,  he  permitted 
A,  being  his  apprentice,  to  labour  for  the  deft,  so  many  days, 
at  his  request,  he  promised  to  pay,  &c. 

$  3.  An  apprentice  must  be  by  deed,  but  a  servant  may  be 
by  parol  contract.  An  apprentice  cannot  be  assigned  to  an-^ 

Mass.  R.172  to  180^  HaU  v.  Gardner.— Reeves  D.  R.  841. 
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odier  faftster  by  a  former  one,  he  having  a  mere  penonal    Ch.  12. 
trust;  and  where  the  pit's,  declaration  states  the  master's  title    Art.  2. 
to  the  services  t6  be  by  deed,  the  pit.  caoaot  prove  them  by 
parol  evidence.   ^'  This  is  the  only  contract  which  the  com- 
mon law  required  to  be  in  writing." 

^  4.  The  difference  taken  as  to  an  apprentice  and  servant,  6  Mod.  182. 
that  the  former  must  be  by  deed,  and  that  the  hitter  may  be  ^^'^^^'^^ 
by  parol,  is  said  in  Regina  v.  Ikmid  to  be  founded ;   21  H.  Barnes' Notes 
6.  c.  23.    So  that  also  an  apprentice  can  be  discharged  but  by  67. 
deedj  and  that  a  servant  may  be  by  parol*   Though  it  is  gen- 
erally understood  that  an  apprentice  may  be  by  parol  contract 
in  Massachusetts,  no  case  is  recollected  in  which  this  point 
has  been  decided. 

$  5.  And  in  8  Term  Reports  it  has  been  decided,  that  a  SJ'^'f^*^' 
contract  of  apprenticeship  may  be  formed  without  using  the  habitaoUof 
term  ^^  apprentice,"  and  by  writing  signed  only.    The  word  Laindon.— 
apprentice  is  taken  from  the  French  word  "  apprendre^^  to  ^  ^■'^  **^' 
lecurn.    And  parol  evidence  was  received  to  explain  this  writ- 
ten agreement,  and  some  of  the  most  material  parts  of  it,  and 
10  prove  some  material  facts  not   at    all  expressed  in  the 
writing.   In  this  case  there  was  no  deed. 

§  6.  The  master  is  entitled  to  what  the  apprentice  earns,  ^^  S^ 
whether  an  apprentice  legaUy,  or  only  one  de  facto.  ^'     ""^  ' 

^7.  So  if  the  apprentice  have  a  ticket  or  other  waiting,  is  Mod. 
entitling  him  to  money  earned  by  him  during  his  apprentice-  416.~6  Mod. 
^hip,  this  ticket  or  writing  the  master  is  entided  to ;  uid  if  the  fS^r~«oo 
apprentice  die,  and  his  executor  receive  the  money,  on  either  Co.L.  in  — 
a$iun^^.  lies  against  him  by  the  master  for  so  much  money  SaUK.68,— 
had  and  received  to  his  use ;  per  Holt  C.  J. 

Abt.  2.  Sundry  cases  and  principles  on  which  the  action 
rests. 

$  1.  December  4,  1792,  a  boy  under  age  bound  himself  6  T.  R.  652, 

an  apprentice  to  the  pit.  for  "five  years,  to  learn  the  trade  of  a  ^^'^^' 

potter.   August,  4,  1794,  he  left  his  master,  and  entered  into  Cro.Car.i79 

the  deft's.  service,  who  refused  to  give  hiin  up.     The  court  MS.— 6  t.  r! 

held,  that  if  the  contract  was  voidable,  which  they  doubted.  VJ^'''^' 
#*i  ^     e       •  ^'       t '  9  1  Jam.  4ir7. 

"  the  mere  act  of  qmttmg  his  master's  service  was  not  an 

avoidance  of  the"  contract.     Judgment  for  the  pit. ;  for  the  deft. 

harboured  his  apprentice  be.     But  Ld.  Kenyon  and  the  court 

said,  that  every  mdenture.  of  an  infant  is  voidable  at  his  election. 

$  2.  If  an  apprentice  or  minor  binding  himself,  can  avoid  i^'^f^^jL 
his  contract  at  his  election,  yet  going  into  the  publick  service  itants  of^Wn- 
by  his  master's  approbation,  is  clearly  no  avoidance  of  them,  drigham. 
A  fortiori,  if  properly  bound  by  a  parent  &c.,  the  appren- 
tice's going  into  such  service  by  the  consent  of  the  master  and 
parent  he.  is  no  avoidance  of  the  contract. 

^  3.  In  thi3  case  a  child  bad  been  duly  bound  as  an  ap«  * 
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19i,  202. 
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prentice  in  Up)>er  Canada ;  the  master  removed  with  the  <!faild 
into  Massachusetts.  The  mother  applied  to  the  court  to  hare 
her  delivered  to  her,  and  a  writ  of  habeas  corpus  was  issued, 
and  the  court  refused  to  order  the  child  to  be  delivered  to 
her  mother,  she  having  married  a  second  husband,  but  allowed 
her  to  remain  with  her  master,  with  whom  she  wished  to  live. 
It  was  urged  on  the  mother's  part,  that  the  indentures  made  in 
Upper  Canada  were  void  here* 

$  4.  An  apprentice  may  bind  himself  not  to  set  up  and  pur* 
sue  his  trade  m  a  particular  parish,  for  a  reasonable  considera- 
tion. Thjs  is  not  against  the  public  interest,  as  he  may  pursue 
his  trade  in  any  other  place. 

^  5.  An  apprentice  was  impressed  into  the  public  service, 
who  was  willing  to  enter  into  it ;  the  court  refused  to  issue  a 
habeas  corpus  to  bring  him  up  at  the  request  of  the  master, 
and  said,  that  ^^  if  the  party  himself,  being  of  competent  years 
of  discretion,  do  not  complain,  we  cannot  issue  the  writ  on  the 
prayer  of  the  master,  who  has  his  remedy  by  action  if  his  ap- 
prentice have  been  improperly  taken  from  him. 

^  6.  This  was  an  action  against  the  captain  of  a  ship  of 
war  by  the  mastef  of  an  apprentice^  to  recover  wages  for  the 
services  of  said  apprentice,  who,  having  been  impressed,  was 
detained  on  board  the  deft's.  ship,  who  was  informed  by  the 
apprentice^  that  he  was  one.  This  was  deemed  sufficient  to 
induce  the  deft,  to  make  inquiries  as  to  what  the  boy  said. 
Judgment  for  the  pit,,  the  master.  The  tort  of  enticing  may  be 
waived,  and  assumpsit  lies. 

§  7.  If  an  apprentice,  of  seventeen  years  of  age  for  instance, 
bind  himself  for  seven  years,  and  in  Uie  contract,  state  he  is 
fourteen  years  of  age,  he  must  be  discharged  at  the  age  of 
twenty-one  years.  The  court  held,  that  "  every  indenture  of 
an  infant  is  voidable  at  his  election,  and  in  such  cases  the 
master  must  trust  to  the  covenant  of  those  who  engage  for  the 
infant."  It  was,  however,  after  this,  as  above,  the  court  doubt- 
ed if  a  minor  cannot  bind  himself  by  his  mdentures  of  appren- 
ticeship, the  pontract  being  evidently  for  his  benefit.  The 
authorities  on  the  whole  are  clear  he  cannot. 

It  has  sometimes  been  made  a  question,  if  a  father,  and  af- 
ter his  death,  the  mother,  can  bind  a  minor  child  to  a  master 
so  as  to  entitle  him  to  its  services,  and  if  it  leave  his  service 
to  an  action  against  the  parent,  merely  by  jMiro/  and  not  tn 
toriting.  Very  numerous  are,  and  have  been,  tlie  cases  in 
which  the  contract  has  been  by  parol  only^  though  it  is  laid 
down  in  some  books,  that  an  apprenticeship  must  be  by  deed ; 
yet  this  must  mean  only  where  certain  statutes  required  a 
deed,  as  they  sometimes  do,  and  sometimes  deeds  by  indeu'- 
ture ;  for  it  is  clear  in  the  case  of  Rex  t?.  the  Inhabitants  of 
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Lfluidon,  that  an  apprenticeship  may  be  con^tuted  hj  a  mere    Ch.  13. 
fffriting  and  toiihout  deed;    and  it  is  settled  in  many  books    Art.  1. 
that  a  servant  may  be  made,  or  bound  by  parol.  .  There  is  no   v^^V^i^ 
statute  in  this  state  that  requires  a  mere  writing  in  such  cases, 
imd  where  a*  mere  writing  is  not  required  by  any  statute,  it  is 
no  more  bmding  when  made,  than  a  contract  by  parol  is.     It 
seems  clearly  to  follow,  that  a  binding  by  parol  is  valid  in  all 
cases,  in  which  statute  law  does  not  require  a  deed  or  writing. 
Hence  one  of  age  may  clearly  bind  himself,  at  common  law, 
apprentice  or  servant  by  parol.  So  may  the  parent,  his  or  her 
minor  child,  unless  this  binding  out  by  the  parent  be  an  under-*  Burr.  Scitl. 
takbg  *^for  the  default  or  misdoingi  of  another"  and  so  a  case  248^7&^ 
within  the  statute  of  frauds.    But  is  the  case  of  a  parent  and  i  East.  96.^ 
minor  child  within  this  statute.    The  statute  speaks  of  the  case  ^^^/  ^-^ 
in  which  A,  for  instance,  undertakes  for  *^  the  debt^  default^  or  the  Peace, 
miidaingi"  of  B.   It  goes  on  the  ground  of  a  debt,-  &c.  and  B.66. 
so  supposes  the  person  undertaken  for,  capable  of  contracting 
a  debt.    This  is  not,  generally,  the  case  of  a  minor. 

^8*  On  the  whole,  the  best  opinion  is,  that  this  statue  does  e  Johns.  R. 
not  extend  to  these  cases  of  parents  and  minor  children,  who  274.— 
have  no  capacity  to  contract  or  undertake,  and  to  whom,  fail-  i^^f i^yBo! 
ing  to  pay  debts,  defaults,  and  misdoings,  are  not  properly  at-  668-^ 
tributable ;   but  the  engagement  of  parents  in  such  cases,  are  ^^^^  1267.— 
properly  their  own  concerns. 

^  9.  The  master  cannot  send  his  apprentice  abroad,  but  saik.  66, 6B.n 
where  such  power  is  in  the  contract,  or  in  the  nature  of  the  i  Sid.  216.— 
trade,  or  for  die  apprentice's  health.    If  the  master  die,  the  B^^«'^*^ 
executor  cannot  retain  him,  and  the  better  opinion  seems  to  be 
lie  is  not  bound  to  maintain  him. 
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ACTION  OF  ASSUMPSIT.    ARBITRATIONS  AI^D  AWARDS. 

Art.  1.  Oeneral  principles.  ^  1.  When  parties  submit  to 
arbitration^  there  is  an  implied  assumpsit  in  each  to  abide  by 
the  award.  This  is  a  remedy  by  the  act  of  the  parties,  when* 
ever  the  award  is  voluntarily  performed ;  but  if  not  so  per- 
formed, and  the  part}  in  whose  favor  it  is  made  finds  it  neces- 
sary to  resort  to  an  action  to  enforce  his  former  right  or  the 
award,  his  action  is  generally  assumpsit^  or  debt  on  the  award. 
This  action  of  debt  on  the  award,  will  be  considered  in  Ch. 
141.    In  this  chapter  I  shall  examine  the  action  of  assumpsit 
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Ch.  13.  on  an  award,  and  also  the  action  of  atsumpiit  on  the  origuial 
Art.  2.  cause  of  action ;  though  an  award  has  been  made,  yet  it  will 
^^^v"^^  not  support  the  first  and  bar  the  last,  unless  it  be  a  good  award : 
1  Saand.  20,  for  there  can  be  no  action  grounded  on  an  award,  unless  it  be 
61.— 2  do.  a  good  one,  and  none  but  such  a  one  can  bar  the  former  cause 
£^571^-^9.  of  action.  It  is  therefore  necessary  briefly  to  see  what  is  a 
It  £.  602.  good  award,  and  how  the  action  is  affected  by  iu 
8  Woo<f a  §  2.  An  award  b  as  a  jndgment  according  to  reason  and 

^?*  ^ff.!!"  <^<>AScience,  ^^  and  must  be  taken  liberally,  according  to  the  in- 
1  Bac.  Abr!  ^®°^  ^^  ^^  arbitrators,"  and  not  strictly,  as  other  judgments 
155,  88, 129.  are,  and  the  award  can  be  explained  only  by  itself;  and  an  ar- 
^i  HawkiDfl  '^^^^^o'  ^^  defined  to  be  "  Judex  hanorariuSj  non  lege  datuif 
v.Coleiough.  fed  aH  tit  gut  litigant  ekctusy  qui  totim  rei  habit  pateMtaiem 
—2  Stra.  ad  arhitrandum^  non  ut  Uge^  et  itricto  jure^  sed  praut  ip$e 
onAwal^?    ^9^^^  ^^^  eoditimet.^^  To  make  the  award  good  it  must  have 

the  properties  hereinafter  mentioned. 
8  Wood's  Art.  2.    {^  1 .    Tke  submission  must  be  by  parties  capa^ 

fr**  *  "d  ^^  ^  contracting^  for  they  are  bound  by  it ;  they  contract  to 
523.'^yd  ^^  bound ;  and  every  one  who  can  release  his  right  may  be 
on  AwapdB,8,  this  party  ;  for  any  one  who  can  release  his. right  may  settle  it 
2lLd^Raym  ^^^  arbiuration.  Again  the  submission  must  be  in  form,  but  it 
103-1-Cro.  may  be  by  parol j  or  in  writingj  eonditionalj  or  absolutej  or 
Car.  488.—    general^  as  to  all  matters  in  dispute,  or  particular,  as  to  some 

1  Com.  if."~  ^°^*  ^"^  infants  may  be  arbitrators,  as  they  are  of  the  par* 
519.— 8  D.  k  ties,  choosbg,  if  they  be  capable,  and  have  discretion.  But  a 
li  H^6^  person  of  a  non^sane  memory  cannot  be  an  arbitrator,  nor  one 
—8  Co' 81.  vl^f  by  nature  or  accident,  has  not  discretion ;  nor  one  who 
-4  Mod.  226.  is  not  sui  jwiSf  as  a  slave ;  nor  ^feme  covert ;  nor  one  attaint- 
— I5jca8t  ^  J  ^f  treason  or  felony ;  nor  can  a  man  be  an  arbitrator  in  his 
12  Johns.  R.  own  cause ;  nor  one  interested ;  he  must  know  the  law  and  be 
89T.— Bac.     impartial. 

f  Rol!^br  ^  ^-  ^^  ^  ^^y  submit  jfor  himself  and  D,  and  B  is  bound  to 
244.  perform,  though  D  is  a  stranger.     So  a  guardian  may  bind 

^^wwr  himself,  that  a  minor  shall  perform  the  award.  And  so  an  ad- 
Con.  4.—  ministrator,  as  such,  may  submit ;  but  if  the  arbitrator  award 
Kyd  28.—  less  than  is  duo  to  the  estate,  the  administrator  must  answer  for 
^^Leon.  ^^^  surplus  to  the  heirs ;  for  the  submission  is  his  own  act. 
53.-5  D.  &  But  the  practice  now  generally  is  for  executors  and  adminis* 
£.9,Pearaon  trators  to  submit  to  armtration,  especially  by  rule  of  court,  and 
iD.^&li.  if  they  conduct  fairly,  tlie  award  of  a  sum  of  money  or  other 
091,  Bany  v.  thing,  is  SO  Considered  as  in  auier  droity  and  judgment  accord- 
|^''453^'    '°S'y  y  '^^  ^  such  case  the  award  is  viewed  only  as  ascertain- 

2  Mass  R.  iug  the  demand  for  or  against  the  deceased's  estate  ;  only  as 
162.— 8  Mass.  reducing  to  a  certainty  what  was  uncertain,  and  not  as  creating 
BC^bTais.  ^y  °^^  ^^^^  ^^  demand  for  or  against  the  estate  of  the  de- 
—4  Crench  ceased.  An  award  made  on  a  submission  entered  into  by 
WarT^^^ '  mistake,  is  not  bindingi  as  where  the  parties  thou|^  they  were 

bound  to  submit. 


ARBITRATION.  259 

i)  3«  Where  the  submission  is  by  parol,  the  pit.  must  shew    Ch.  13. 
Bot  only  that  the  parties  promised  to  be  bound  by  the  award,    Art*  4. 
but  that  their  promises  were  concurrent.     12  Johns.  R.  397,  Vi^VXi^ 
Keep  V,  Goodrich. 

Ajit.  3.     ^1.  The  effect  of  a  good  award  is  this  :    if  any  3  Cain.  268. 

f  t  TWII    lid 

tiling  be  awarded  as  a  recompense  for  a  wrong  done,  or  for  _J  caln. 
eomething  submitted,  and  this  recompense  be  paid  or  perform-  i47.— 
ed ;  or  if  a  thing  be  awarded  to  one  for  which  he  has  a  reme-  ^  ^^'t^S^ 
dy ;  or  if  there  be  something  as  amends  for  non-performance,  |^/*      ' 
as  where  there  is  a  bimd  or  an  assumfisU  to  perform  the  award ; 
then  the  award  operates  as  an  extinguishment  of  the  wrong  or 
claim  referred,  and  the  prior  cause  of  action  passes  in  remju- 
dieatamj  so  that  if  either  party  sue  again  for  any  matter  in 
dispute,  on  which  the  award  was  made,  this,  when  pleaded, 
will  be  a  bar  to  the  action  ;  as  an  award  to  pay  money  at  a 
day  not  yet  come,  for  here  is  an  action  for  the  money  award- 
ed ;  and  if  the  day  be  past,  then  it  is.  a  good  plea  to  say  he 
paid  or  tendered,  and  so  he  must  say ;  but  if  the  money  award- 
ed be  not  paid  at  the  day,  the  party  to  receive  has  his  election 
to  have  an  action  on  the  award,  or  to  sue  on  the  first  cause  of 
mction ;  practice  is  to  sue  the  award. 

^  2.  Again,  **  if  there  be  a  bare  submission  without  h<md  or  i  Qavn.ss.— 
a99umpsitj  and  the  award  be  to  do  a  thing,  for  which  the  party  ^^o^^'  ?h 
to  whom  it  is  to  be  done  has  no  remedy,  as  if  it  be  a  eolkUerci  ^  d.  L  £. 
diing,  as  to  make  a  feoffment^  or  the  like,  or  any  thing  else,  612.— Kyd 
except  the  payment  of  money ;  in  these  cases  the  party  will  i8^7cb'<m 
^ot  be  barred,"  in  a  suit  on  the  matter  submitted ;  for  he  cannot  pi.'  so— 2  D. 
have  an  action  for  the  non-performance  of  such  an  award  ;  |^^-  ^9 
because  ex  nudd  submissione  non  oritur  actio.     This  was  the  Fulierton^ 
old  law,  but  now  the  very  act  of  submission  implies  a  promise  4  Leoo.  ai. 
to  perform  the  award  ;  and  an  action  lies  on  such  a  submission. 
And  now  an  action  may  be  maintained  on  an  award  of  a  collate 
eral  thing,  made  on  a  |iare2  submission;    Hence  iusumpsit  lies 
against  the  party  who  revokes  the  submission,  but  not  if  the  ar- 
bitrators unreasonably  delay  the  award.      A  submission  of  ali 
matters  in  difference  between  the  parties  in  the  suit  is  not  con- 
fined to  the  action. 

Akt.  4.    ^  i.  How' the  award  may  be  a  bar,  though  not  1  Saikeo.>- 
performed,  when  it  gives  a  new  duty  in  lieu  of  the  former,  for  JgS^jef **'"* 
a  submission  implies  a  promise  to  perform,  so  that  the  party  Freeman  v. 
has  a  remedy  for  that  which  is  awarded.     But  when  the  iu-  Barnard.— 
tent  of  the  award  is  not  to  discharge  the  old  duty  itself,  and  ^7^J.f  salk! 
give  a  new  one,  but  barely  to  cause  a  discharge  of  the  old  du-  76.— 1  Sid. 
ty,  not  by  the  award  itself,  but  by  a  release  ;  the  award  is  no  ^'I^®*'* 
bar  of  the  old  duty ;  as  the  referees  cmly  awarded  mutual  re-  pasioee!Bai- 
leases,  they  must  have  found  nodiing  due  to  either  party.     If  ley.— a  Mod. 
die  award  be  to  perform  a  oottaieral  act,  as  to  make  a  release  ^S^^  y^ 
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be. ;  the  old  opinion  was,  that  no  action  lay  to  compel  a  peiv 
formance ;  but  otherwise  is  the  case  b  6  Modern ;  and  1 
Salk.  76  ;  2  Ld*  Raym.  1039 — ^is  a  bar  though  not  performed* 

^2.  The  effeciy  a  band  or  an  asiumpsk.  If  there  bd 
one  or  the  other,  an  action  lies  thereon  to  compel  performance, 
even  of  a  collateral  thing  awarded,  but  the  action  is  on  the 
bond  or  the  assumpsit ;  a  collateral  thing  was  deemed  an/ 
thing  but  money.  And  if  the  award  be,  that  a  release  be  made, 
or  other  collateral  matter  be  done,  by  such  a  day,  and  if  not 
then  done,  he  who  ought  to  make  it  &c.,  shall  pay  a  sum  of 
money,  this  is  good,  even  on  a  parol  submission ;  for  though 
there  is  no  action  or  remedy  on  the  award  for  the  release  or 
collateral  matter,  yet  there  is  for  the  money,  or  on  the  bond 
or  assumpsitj  for  not  performing. 

^  3.  The  award^s  operation  to  change  the  property*  The 
award  alters  the  property  of  chattels ;  as  if  the  award  be,  that 
J.  S.  have  a  horse,  in  question  between  the  parties,  this  gives 
him  the  horse,  and  he  may  have  detinue  for  him  ;  it  operates 
as  a  grant.  But  as  to  a  freehold,  an  award  *^  neither  gives  a 
title  nor  binds  a  right,"  "  because  it  cannot  pass  a  freehold  with- 
out deed."  And  as  to  a  term,  or  chattel  real,  the  award  must 
be,  "  that  the  party  shall  have  the  term."  A  freehold  estate 
or  interest  may  pass  from  one  to  another  by  judgment  of  court 
and  execution,  but  not  by  award  ;  and  no  freehold  or  interest 
therein  can  be  submitted,  not  even  by  deed ;  for  it  can  be  only 
to  submit,  and  the  award  thereon  can  be  no  conveyance  ;  and 
no  collateral  satisfaction  can  bar  a  real  action.  But  if  the  sob- 
mission  be  by  bond,  and  the  land  awarded,  and  if  the  part^ 
refuse  to  convey,  he  forfeits  the  bond,  and  it  may  be  sued. 
Nor  can  partition  be  made  by  an  award. 

§  4.  Where  a  freehold  is  awarded,  assumpsit  lies  only  in 
one  case,  that  is,  when  the  submission  is  by  writing  signed,  for 
if  by  deed,  an  action  of  a  different  kind  lies  on  it,  and  if  by 
parol,  the  statute  of  frauds  applies. 

^  5.  The  doctrine  of  construction,  as  to  awards,  has  been 
essentially  altered  in  a  century  and  a  half.  Formerly  the 
courts  of  law  construed  them  with  great  strictness ;  but  f<x 
more  than  a  century  past  with  great  liberality  ;  thinking  that 
when  parties  end  their  controversies  by  the  decisions  of  judges 
of  their  own  choosing,  these  ought  to  be  valid  and  effectual,  if 
they  can  be  by  any  fair  and  liberal  construction ;  and  further, 
that  it  is  unreasonable  to  tie  the  common  people  down  b  tlieir 
transactions,  to  the  strict  legal  notions,  critical  and  nice  distinc* 
tioiis,  of  the  bar  and  bench. 

^  6.  It  seems  to  be  a  rule  in  the  English  courts  in  debt  on 
an  award,  and  nU  debet  pleaded,  not  to  allow  partiality  in  the  ar- 
bitrators to  be  given  in  evidence ;  for  the  court  said  the  plea  of 
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nil  iebetj  primA  faciey  admitled  the  award,  and  then  the  objec«    Ch.  13. 
tion  that  such  partiality  made  it  void,  failed.     The  court  fur-    ^t,  4. 
ther  said,  that  this  evidence  affected  third  persons,  the  arbitra- 
tors themselves ;   that  "  an  award  is  a  judgment,  by  judges 
chosen  by  the  parties  themselves,  and  a  jury  in  a  special  ver- 
dict cannot  find  any  matter,  or  fact,  dehors  the  award*  Hence 
nothing  dehors  the  award,  (as  partiality  is,)  can  be  given  to 
them  in  evidence.     The  evidence  too  would  surprise  the  pit.,  KenTv.   ' 
and  in  this  case,  the  court  added,  "  in  a  trial  at  law,  this  mat-  Elstob. 
ter  of  partiality  and  corruption,  can  never  be  got  at."    But  in 
Massachusetts,  where  there  is  no  court  of  chancy,  the  prac«- 
dce  is  different*    And  their  mistake  of  the  law  in  England,  is 
allowed  to  set  the  award  aside.   In  this  case,  it  appeared  by  a 
paper  the  arbitrator  delivered  with  the  award,  and  which  a  ma- 
jority of  the  judges  viewed  as  a  part  of  it,  that  h^  meant  to  de- 
cide according  to  law  and  mistook  it,  and  his  award  was  set  aside. 
He  divided  the  loss  between  two  ships  that  struck  each  other 
at  sea,  by  mistake  in  both,  and  one  was  much  damaged  and 
the  other  but  little.    Here  it  appeared  in  the  award,  the  arbi- 
trator mistook  the  law. 

v^  7.  In  ejectment  for  lands  it  appeared  that  three  years  3  fiast  la^ 
before,  a  prior  ejectment  was  biou^t  against  the  deft,  on  the  SPti^"^^ 
demise  of  the  same  lessor,  for  a  part  of  the  sfuoe  land,  being  pro88er|'*A.i>. 
leasehold,  audit  was  referred  by  bonds,  and  the  referee  '^  award-  l^oa. 
ed  the  premises  to  be  delivered  up  to  Morris,"  but  the  deA.  re- 
fused to  do  it,  and  retained  possession.   At  the  trial  in  1802  the 
deft,  was  not  allowed  to  go  into  the  title.    Per  Curiam^  "  the 
award  cannot  have  the  operation  of  conveying  the  land  ;  but 
there  is  no  reason,  why  the  deft,  may  not  conclude  himself  by 
his  own  agreement  from  disputing  the  title  of  the  lessor  in 
ejectment.     The  parties  consented,  xhat  the   award  of  the 
arbitiator  chosen  by  themselves,  should  be  conclusive,  as  to 
the  right  to  the  land  in  controversy  between  them,  and  this  is 
sufficient  to  bind  them  in  the  action  of  ejectment. 

^  8.  The  common  practice  in  England  of  issuing  attach-^ 
ments  against  a  party  for  not  performbg  an  award,  has  never 
been  ad^ted  in  Massachusetts,  as  the  9  and  lOth  of  William 
III,  e.  15,  has  not  been  adopted  in  this  state. 

^  9.  In  this  case  dU  fMitters  in  difference  were  referred,  4T.lt  146, 
and  an  award  made.    The  court  held,  that  the  pit.  might  sue  mer!^lsM^ 
for  a  cause  of  action  existing  against  the  deft,  at  the  time  of  147,  note, 
the  reference,  on  proof  this  cause  was  not  before  the  re-  ^jls^tiyv. 
ferees,  nor  included  in  the  matter  referred ;  and  the  pit.  was  cited  i  Phu. 
admitted  by  one  of  the  referees  to  *^  prove  that  this  matter  ^^^^-  ^^p 
had  never  been  laid  before  them  by  the  parties,  and  that  they  ^^^' 
had  not  taken  it  into  consideration*"    Ana  so  accvding  to 
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Goligbtlj  V.  JelUcoe,  even  after  general  releases  awarded  and 
executed. 

^10,  When  a  sum  ofvMney  is  well  awarded,  all  the  books 
agree,  that  an  action  of  a$9umpnty  or  dd}i^  as  the  case  is,  lies 
to  recover  this  sum  ;  that  to  give  a  note  to  pay  at  a  fiUurt 
day  is  the  same  as  money  ;  and  that  an  award  not  good  in 
law  is  no  award ;  and  to  support  this  action  of  (usumpHt^  the 
award  most  be  good  in  all  its  parts ;  but  the  pit's,  declaration 
need  only  state  so  much  due  to  him  on  it,  inter  a/ta,  but  a 
plea  must  shew  the  whole  awatd  ;  in  debt  on  itj  a  mutual  sub* 
mission  must  be  shewn  in  the  declaration. 

^11.  But  when  a  collateral  thing,  as  a  horse,  a  release,  a 
feoffment,  &cc.  is  awarded,  the  case  is  not  so  clear.  The  an- 
cient opinion  was,  that  no  action  lay  to  compel  a  performance. 
But  in  Salkeld,  Holt  C.  J.  held  otherwise,  against  the  o{Mnion 
of  Powell.  This  case  was  trespass,  and  in  it  is  stated,  that  the 
opinion  had  been,  that  an  award  of  a  coUatertd  thing  in  satis- 
faction was  no  good  plea,  unless  the  deft,  shewed  a  perform- 
ance ;  for  they  likened  this  to  accord  and  satisfaction,  which 
is  no  plea  unless  executed.  Yet  it  was  held,  that  when  the 
award  was  of  a  sum  ofmoney^  it  was  good,  and  that  the  reason 
of  the  difierenee  which  they  went  upon  was,  that  there  was  a 
remedy  on  tbefiiward  for  the  money,  but  not  for  the  cottaterdl 
diing.  But  Holt  C.  J.  held,  the  law  is  now  otherwise  (3d  of 
Ann)  and  that  an  award  is  a  good  plea  whetlier  it  be  of  money 
or  a  coUaieral  thing,  as  a  hat  or  a  horse,  ^'  because  the  submis- 
sion is  a  mutual  promise  upon  which  an  action  liesJ**  And 
performance  need  not  be  averred  in  either  case,  for  the  reme- 
dy is  alike.  This  opinion  of  Holt  against  that  of  Powell  does 
not  appear  sufficient  in  itself  to  change  the  law  in  this  respect, 
but  it  is  stated  in  this  case  of  Parsk)e  v.  Baily,  that  the  law  in 
the  third  year  of  Queen  Ann  had  been  altered  ;  and.it  is  now 
very  clear  that  Holt's  opinion  in  this  respect  is  law.  Award  A 
shall  execute  a  covenant  to  indemnify  B  is  good.  2  Strange 
903.  And  it  is  now  settled,  ^'  that  the  assent  of  a  party  to 
submit  a  matter  to  arbitration  is  a  sufficient  consideration,  even 
though  he  has  no  cause  of  action."  2  Ch.  on.  PL  80.  Ac- 
cording to  the  case  of  Samon  and  other  cases,  it  seems  by  the 
old  law,  if  the  deft,  in  consideration  of  6i.  paid  him^  promised 
to  perform  the  awards  he  was  held,  though  a  collateral  thing 
was  awarded,  for  he  then  expressly  promised  on  a  sufficient 
consideration,  and  assumpsit  lay,  and  ^  question  must  have 
arisen  when  he  only  bardy  submitted^  the  idea  most  have  been 
that  he  merely  submitted,  and  did  not  assume  to  perform^  but 
the  award  to  be  as  a  judgment  of  court,  if  good,  and  gave  a 
new  actita,  it  was  well ;  if  no  new  action,  the  old  one  remained^ 

()  12.  Comyns  states,  that  a  parol  award  gives  no  remedy 
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for  a  eoUateral  thing,  as  a  release  &;c.,  and  then  states,  that  Ch«  13 
**  if  the  submission  be  hyparol^  assumpiit  lies  for  non-perform-  Jlrt..  4. 
ance."  But  *'  otherwise,  if  a  colkUerfd  thing  is  awarded  and 
not  Money.'' 

^13.  These  cases  only  shew,  that  if  the  submission,  or 
award  be  by  parol,  no  action  lies  on  it  for  a  cottaieral  thing 
awarded*  This  may  be  true  in  a  case  where,  by  the  statute 
of  frauds  and  perjuries,  the  party  is  not  bound  but  by  vnitiii^ 
signed,  yet  not  to  establish  any  general  principle.  On  general 
principles  die  action  on  the  award,  for  a  collateral  thing 
awarded,  is  clearly  supported;  for  whenever  one  submits 
his  disputes  and  matters  to  the  judgment  of  others  chosen 
by  him,  he  is,  on  moral  principles  and  in  reason,  bound  to 
perform  what  he  is  awarded  to  do.  It  is  trifling  and  mak* 
ing  the  submission  and  avfard  a  nulC^,  if  he  do  not,  and 
if  there  be  no  action.  For  money  in  many  cases  cannot 
be  awarded ;  when  he  submits  in  such  cases  the  law  wUl 
not  imply  he  means  the  whole  a  nullity  ;  but  will  imply  he  ^  Bl.  Com. 
QMnmes  to  perform  ;  and  for  as  strpng  reasons  as  it  implies,  ' 
which  is  the  case,  a  party  to  a  judgment  assumes  to  pay  it ;  and 
if  he  ought  to  perform,  the  law  on  well  setded  prbciples  will 
presume  his  assumpsit  to  perform.  And  if  later  cases  do  not 
wholly  confirm,  they  tend  very  strongly  to  confirm  this  doc- 
trine. 

{}  14.  But  this  reasoning  does  not  holdi  when  the  award 
itself  cannot  extinguish  the  old  cause  of  aetioHf  as  whan  this 
rests  on  a  superior  tide ;  as  where  I  have  a  freehold  estate,  a 
debt  due  to  me  on  a  speciidSy,  or  sl  judgment,  and  submit  it,  as 
the  award  itself  cannot  extbguish  my  right  to  either,  but  my 
acdon  thereon  will  remain  dli  I  gi?e  a  deed  or  a  release,  the 
law  will  not  imply  I  assume  to  perform,  unless  it  be  to  make  a 
deed  or  a  release,  or  do  some  other  act  awarded,  which,  when 
done,  extinguishes  the  right.  If  this  be  done,  the  award  cucer- 
tains  what  /am  to  do,  that  is,  to  convey  my  freehold  or  extin- 
guish such  my  old  right  by  my  deed ;  this  being  done,  the 
award  answers  a  legal  purpose,  and  as  I  ought  by  my  own 
submission  to  do  so,  why  may  not  the  law  presume  I  promise 
to  do  so  ?  But  if  the  award,  when  performed,  leaves  thc^  aid 
right  existing,  there  is  no  ground  for  such  a  presumption. 
So  many  cases  may  be  reconciled. 

^15.  When  the  award  itss^  extingmahes  not  a  specialty,  Bac.  Arb.  n. 
debt,  be.    *'  It  appears  by  all  the  books,  that  neither  award  "TfS^'^' 
nor  accord  and  saHsfaction  is  a  good  plea  in  bar  when  the  ac-  ^^ 
tion  is  grounded  on  a  deed,^*  and  a  certain  duty  arises  from 
4t,  as  a  sum  of  money  Sic. ;  but  otherwise,  when  it  arises  not 
from  the  deed  only,  but  on  a  subse^ent  d^amlt  also,  as  an  a 
covenant  to  repair  and  default  in  not  rqfoiringt  here  an  award 
is  a  good  bar. 
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Cfi.  13.  §  16.  wf  good  award  only  hart  the  old  auumptiij  or  gives 
JIrt,  5.  a  new  one.  The  maiijr  and  various  defects  that  make  an 
^^.^v^^  award  bad  cannot  here  have  place  in  detail. 
Bac.  Arb.  11.  Whenever  an  award  is  made,  it  is  ready  to  be  delivered ;  and 
--5  Co.  78,  ii^g  delivery  need  not  be  averred,  Salk.  69;  and  if  refused  on 
GM.^Bac.    request,  this  must  be  pleaded. 

Arb.  123.  An  award  roust  be  pleaded  accoi'ding  to  its  legal  effect^  and 

Bac.  Arb.  99,  a  void  part  need  not  be  pleaded,  for  the  void  part  is  not  part 
100, 194, 197.  ^f  jjj^  award,  and  may  be  treated  in  pleading  gener^iy,  as 

though  it  never  existed. 
9tra.  ilfs  Art.  5.  General  principles  necessary  in  every  award. 

Henderson  v.      First,  the  award  must  be  "  made  in  respect  to  persons  and 
v^iiiiamsoD.    ihjngs  according  to  the  submission"  as  well  in  form  as  sub- 
stance. 
—2  stra.  Second,  it  must  ^'  be  beneficial  and  appoint  something  advan- 

l^re^^T—  ^^^ous  to  each  party."    Award  good  without  date,  2  Ld. 
■      Raym.  1076. 

1  Ld.Riiym.  ^  3.  Third,  it  must  ^^  be  possible  and  lawful."  Fourth,  it 
611,  Clap-  must  «<  be  certain  waA  final."  Award  one  party  accept  a  thing 
cott  t.    a?y.  j^^g  ^^^  oblige  the  other  to  deliver  it.  Where  an  award  cannot 

be  corrected  after  delivered,  8  East  54,  Irvine  v.  Ebon. 

2  T.  R.  644,  ^  4.  Umpire  when  appointed.  He  has  power  to  award 
Roe  ».  Doe.    costi  as  a  Yiecessary  consequence  to  his  authority,  though  not 

expressed ;  and  he  may  be  appointed  by  the  arbitrators  before 

they  enter  upon  an  examination  of  the  matters  referred  to 

them  J  but  Salk.  7(^  Holt  C.  J.  held,  the  appointment  before 

jthe  time  expired  for  making  an  award  by  the  arbitrators,  void. 

2  BarnM*  ^  ^*  Where  three  arbitrators^  or  the  mcgorpart  of  them  may 

^otes  63,  67.  award,  all  ought  to  be  together;  for  though  two  only  may  sign 

lo^iM  — ^     the  award,  yet  the  reasons  of  the  third  in  the  meeting  and 

wuie8  2i6,     hearing  may  alter  the  opinion  of  the  other  two,  therefore  he  is 

Daiiing  t.      not  to  be  excluded  by  fraud,  but  if  he  have  due  notice  of  the 

Cro^Jam^    meeting,  and  will  not  attend,  the  meeting  of  the  two  is  regular, 

277,  Sallows  aitd  their  authority  sufficient,  otherwise  if  he  had  no  notice  to 

».  Geriing.      attend.    I  Johns.  Ca.  334. 

Bac.  Arb.  ^  ^*  ^^  award  that  directs  any  thing  to  be  done  to  a  stran- 

12, 97, 98,  ger^  is  good  only  when  there  is  a  remedy  in  law  or  equity  to 
135— lotio  ^^*^P®'  performance  of  it,  or  only  when  the  stranger  is  made  a 
l3.-l-Rol.  iffiere  instrument  j  as  a  trustee  to  a  party  ^or  when  he  is  connected 
Abr.  244,  as  the  servant,  or  a  near  relation  of  the  party  he. ;  in  either 
Dyer242.—  of  which  cases  the  thing  to  be  done  is  in  substance  to  the 
1  Salk.  74,  party.  So  it  is  good  when  any  thing  is  awarded  to  be  done 
— c  ^  c*"*'  ^^  *  strainer i  only  when  there  is  a  remedy  to  compel  a  per- 
433.— Cro.  formance  of  the  tfibg  awarded  to  be  done.  But  an  award 
£1. 66,768.—  that  one  party  make  an  estate  for  life  to  the  other,  rentainder 
^'  \^'  ^*  *'*  fi^  ^^  ^  stranger^  is  void  as  to  the  strangef^  but  good  as 
Gfay  r.  *       to  jhe  particular  estate  or  party.    1  WHs.  28,  58. 

Wipker. 
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The  place  of  making  an  award  is  substance  to  be  averred.    Ch.  13. 
An  the  arbitrators  roust  sign  if  not  otherwise  provided  for.     6    Jlri.  6. 
Johns.  R.  39. 

^  7.  A  submission  is  made  by  A,  as  attorney  to  B,  as  to  ac-  salk  70, 
counts  between  B  and  C  ;   this  binds  A  the  attorney,  and  not  Bacon  v.  Du- 
B  bis  principal,  for  he  is  a  stranger  to  the  award  and  submis-  |2'i2oZ  129 
sion  ;  and  if  the  award  be  that  A  the  attorney,  pay  C  £400,  lao.^Bae. 
and  C  and  the  attorney  make  mutual  releases,  it  is  bad  and  ^|^u^'  ^1' 
not  mutual,  for  the  attorney  refers  the  business  of  another,  and  026.— iLd. 
a  release  to  him  is  no  release  to  his  principal  B,  and  so  no  bar  Raym.  246. 
to  any  demands  C  may  have  against  B.     So  if  B  is  to  pay  Z2  pI'w!^* 
the  £400,  he  is  to  have  nothing  for  it  ^  otherwise  had  the  re-  449.-^  WOt. 
lease  been  awarded  to  the  attorney  to  the  use  of  B  his  princi-  ??»*®'J!r*y" 
pal.    But  A  may  submit  for  B.  Jindd 

^  8.  An  award  pleaded  to  be  de  et  super  pramissis  b  not 
enough,  it  must  appear  to  be  so  in  itself. 

^  9.  So  money  paid  on  a  void  award,  and  accepted,  may  be  st.R.  671, 
go^,  and  pleaded  as  accord  and  satisfaction.  And  if  an  award  ^^^  ^- 
be  to  A,  as  attorney  to  B,  A  may  sue  in  his  own  right,  for  this  ^\^'^. 
makes  A  trustee  to  B,  and  entitles  him  to  recover  to  his  use.    Borton,  Salk^ 

FinaL  An  award  that  aU  suits  shall  cease,  means  forever,  ^f. 
and  is  final.     So  that  if  a  suit  in  chancery  be  dismissed,  so  cadd,  Bac. 
that  the  ph.  retract  his  suit,  for  then  he  cannot  sue  again  for  the  Arb.  142^- 
«ame  dimg ;  but  not  that  he  be  nonsuit  or  discontinue^  for  then  ^^™'  ^' 
be  may  commence  another  action  for  the  same  thing. 

i^  10.  A  parol  award  may  be  pleaded  ready  to  be  deliver-  Saik.  75, 
ed,  and  there  may  be  an  oral  as  well  as  a  manual  tradition.  <>fte<  9.  Bro- 
But  the  judges  will  now  "  t^arely  enforce  the  performance  of  ^*^f^  175^ 

im  award,  when  either  the  submission  or  the  award  is  by  pa Bac.  Arb. 

ro{,  because  it  lays  so  great  a  foundation  for  perjury."     All^i®®- 
doubts  are  those  of  the  parties,  not  any  the  referees  may  have. 

^  11.  In  this  case  it  was  decided,  that  where  A  brought  two  4  f^^^  ^ 
actions  against  B,  which  they  referred,  the  referees  could  not  448,  WorUnn 
report  any  thing  to  B,  except  costs  in  those  actions ;  no  demand  **  ^**^*'"- 
being  brought  into  view  on  his  side,  but  for  costs  in  these  ac- 
tions. 

Art.  6.   An  award,  when  certain  or  not.     ^  1 .  An  award  saik.76  Win- 
that  one  party  pay  the  other  £10,  and  the  costs  of  a  suit  now  terv.  Gariick.^ 
depending  in  an  inferior  court,  and  then  to  give  mutual  releases, 
is  uncertain  and  bad  ;  but  to  pay  such  costs  as  the  master  shall 
tiax,  is  good,  for  that  is  certain  which  can  be  reduced  to  cer« 
tiBunty.     In  the  first  case  there  is  no  rule  of  calculation,  in  the 
second  there  is.    3  Ld.  Raym.  1141,  Bill  t^.  Gipps. 
^    ^  3.  But  an  award  to  pay  as  much  as  such  lands  are  worth,  Cro.  Car. 
is  uncertain  and  bad  ;  there  is  no  way  to  ascertain  this.  rSftlfsk' 

$  3.    So  an  award  to  pay   as  much  as  is  due  in  con-  24^  '       "*'* 
science^  i»  uncertaio  and  void,  as  it  does  not  even  appoint  a 
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Ch.  13.1  way  to  find  what  is  doe.  The  award  must  be  cenahi  aod  de-^ 
JlrL  7.  cisive.  But  when  the  words  of  the  award  have  relation.to  things 
y^ry^j  certain  out  of  it,  these  things  may  be  averred ;  for  this  is  the  ex- 
Style  28.---  press  mind  of  the  arbitrators!  which  they  have  expressly  referred 
2  Saund.  292,  to.  ^d  thus  by  referring  to  a  thing  dehors  in  making  the  award, 
Bn^.~Bft4s.  ^  ^^"S  i^  niade  a  part  of  it,  and  diat  being  certain,  the  whole  is 
Abr.  142,  k  thereby  made  certain  ;  and  there  is  certainty  in  awards,  as  tn 
Wiater  0.  other  cases,  whenever  the  case  comes  within  the  rule  of  cer" 
above.—See  ^^^  ^stmod  cerium  reddi  potest.  Barry  v.  Rush,  1  D.  &t  £« 
©Wheat.  691.— Ross  V.  Hodges,  1  Ld.  Raym.  234. 

^e  &  d.r.  ^^'  ^:  J""**^  ^  *w>'*  ^  ^'  "An  award  must  be  mutual, 
Rodgers.  ^^^  appoint  Something  advantageous  to  each  party,"  or  it  is 
^"  na^'iit'  ^*^*  where  it  awards  that  one  party  go  to  Rome^  when 

146'  147*.  '  ^^  ^^^  ^^  ^^  ^^  advantage  to  the  other,  it  is  void.  But  a  pen- 
Bac.  Arb.  14.  uy  Or  a  release  may  be  awarded. 

— Siyle  44.         ^  2.  So  an  award  is  void,  and  on  one  'side  only,  when  it  is 

awarded  that  A,  one  party,  pay  B,  the  other,  XIO,  and  that 

,    B  pay  for  making  the  writings  of  the  award  ;     for  B  is  to  do 

Bac.  Arb.       nothing  but  make  the  writings.    This  is  an  old  case. 

1^"^*  %  3.  So  one  takes  my  cattle  by  trespass;  an  award  that  I 

have  them  again  is  no  satisfaction  for  die  trespa98,  as  nothing 

Cro.  EL  904,  ^^  allowed  for  the  injury  done* 

Cotston  r.  ^  4.  Assumpsit.    The  declaration  recited,  that  whereas  cer- 

fcomrD.      ^^°  disputes  existed  between  the  plL  and  deft.,  as  to  tithes* 
MO.— Bac.      and  they  referred  the  matter  to  J.  S.,  to  award  concerning  the 
n2*i4Vi46  P''^™'^5»  ^°d  *"  consideration  of  Cii.  given  by  one  party  to 
146*  ia2.      '  ^^  other,  the  one  assumed  to  the  other,  to  stand  to  the  award 
of  J.  S.,  or  to  pay  10#. ;  and  alleged  that  J.  S.  awarded  that 
the  deft,  should  pay  the  pit.  40#.  for  the  tithes  at  such  a  duf, 
and  that  he  had  not  paid  it,  per  quod  actio  accremt.   ^on  as^ 
sumpsit  was  ple^uied,  and  a  verdict  found  for  the  pit.    On  mo* 
tion  the  court  held  the  award  was  void,  because  it  was  award- 
ed the  pit.  should  pay  40^.,  and  nothing  was  awarded  for 
him  to  have,  or  to  be  free  from  suits.     So  be  has  no  advan- 
tage by  the  award,  by  way.  of  payment  to  him,  or  by  way  of 
discharge,  or  in  any  other  manner,  or  no  consideration  for 
what  he  is  awarded  to  perform. 

^  5.  What  is  awarded  to  one  must  be  a  benefit  to  both^ ''  so 
as  to  end  the  controversy,  and  discharge  one,  as  well  as  give 
satisfaction  to  the  other.''  Something  may  be  due  to  one  par- 
ty only ;  but  then  this  is  a  duty  from  the  other,  and  if  it  re- 
mains as  before,  notwithstanding  the  award,  it  is  evidently  on 
one  side ;  but  this  discharge  may  by  the  award  be  expressed  or 
implied,  and  either  way  it  aiay  be  a  benefit  to  the  party  dis- 
charged. 
Hob.  40, 60,       ^  0-  Debt  on  a  bond  conditioned  to  perform  an  award  to  be 

Nichols  V. 

Grunnion,  &  Bospoole's  case,  8  Co.  193,  194,  10B.-»Cro.  Jam.  200,SB7B,  869.— 6  East  13, 

446.— <7  Eaft  81.— WUles  270.*€ro.  £1. 888.— Latch  645. 
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imde  in  writkig ;  plea  no  award ;  ph.  shewed  one  upon,  uid  con-    Ch.  13. 
ceraiDg  the  prenuses  in  writing,  that  the  deft,  depart  from  the    Art.  9* 
house  where  she  liFod  bo.,  and  pay  the  pit.  £3  lOt.,  which  was  v^y^^ 
not  paid.  The  deft,  rejoined,  no  such  award.  Issue  and  verdict 
for  the  ph.,  but  the  court  held  that  this  award  was  not  mu- 
tual, but  on  one  side  only,  and  so  void  }   for  it  must  end  all 
disputes  appearing  to  the  court,  or  |t  is  not  according  to  the 
submission  ;  and  as  the  dispute  is  between  two  parties  at  least, 
it  cannot  be  endctd,  except  in  respect  to  both,  expressly  or  im- 
pliedly.   An  award  that  an  obligor  pay  a  single  bond,  is  bad, 
except  it  also  be  provided  he  be  discharged ;   for  payment  is 
no  discharge  of  a  single  bond.     But  an  award'  that  he  pay 
XIO  for  a  trespass'  is  good,  for  here  is  a  satisfaction  expressed, 
and  that  implies  a  discharge.     In  this  case  it  is  not  said  for 
what  the  £3  lOs.  i&  paid,  and  nothing  is  awarded  for  the  deft. 

(^  7.  If  A  of  one  part,  and  B  and  C  of  the  othpr,  submit  comyn*' 
aH  matters  between  them ;    this  is  all  between  A  and  them  Rep.  m7.— 
Jointly^  and  between  A  and  each  of  them,  and  the  award  must  ^\^^\  ^- 
be  delivered  to  all  three  of  them.  "^  ^'  ^^ 

^  8.  A  for  himself  and  B  bis  partner,  submitted,  and  an  ^  ^^^  227 
award  was  made  that  they  pay  monies  Sec. ;  though  B  is  not  228.-— 
bound,  yet  A  must  perform  the  award,  for  A  has  undertaken  J^^*«^u-i 
for  B,  and  bound  himself  as  far  as  he  did  not  bind  B.  Awards  AbV.  244, 
construed  joint  or  several^  two  one  sid^  one  the  other.  Bullocks. 

Art.  8.  An  award  when  certain  by  relation  to  something  ^^^^^^^ 
dehori.     See  the  case  above  of  Winter  v.  Oarlick. 

^  1.  So  a  submission  of  all  disputes  as  to  a  voyage.     The  1  ro).  Abr. 
award  was,  "  that  one  should  pay  his  part  of  the  charges  of  261,  Seal  v. 
the  voyage,  and  should  allow  his  proportionable  part  of  the  Abr1 133^^' 
loss  that  shall  come  to  the  ship  by  the  voyage,  on  account." 
This  award  is  good,  though  of  itself  uncertain  ;  for  it  may  be 
reduced  to  a  certainty  by  reference  to  a  thing  certain,  as  the 
party's  part  of  a  certain  voyage ;  but  then  what  is  bis  part 
must  not  be  in  dispute.    Hence  the  thing  ileAor^,  referred  to  in 
the  award,  must  be  certain  and  settled  ^   because  in  this  the 
minds  of  the  referees  are  known  End  expressed  only  by  this 
thing's  being  certain,  or  by  a  mere  minbterial  act  in  reducing 
this  thing,  as  the  costs  of  a  suit,  the  charges  of  a  voyage,  to  a 
certainty ;  hence  the  thing  referred  to,  as  these  costs  or  char- 
ges, become  a  part  of  the  award,  and  may  be  averred  as 
though  contained  directly  m  it.     So  to  pay  one's  part  on  an  ^5^°*'  ^' 
account,  if  there  be  no  dispute  as  to  it. 

^  3.  In  an  action  referred,  the  referees  have  power  over  the  2  Mass.  R, 
costs,  as  incident  to  die  damages  or  debt  referred  to  them.        ^^>  Nelson 

Art.  9.  Referee  Act  <f  Massachuaetti  of  July  7, 1786,  and  mbm.  AxTju 
eaees  decided  on  it.   ^  1.  The  fifth  section  of  this  act  provides,  7, 1786.— 
that  referees  appoimed  under  this  act,  "shall  be  vested  wilb  j[Su,*e*cb78 

pp.  291,  2«l. 
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Ch«  13.    all  the  authority  and  power  that  referees  have  beeoy  or  may 

Art.  9.     hereafter  be  vested  with,  who  have  been  or  shall  be  appointed 

y.^Y^j  by  rule  of  court."    And  by  the  third  section,  die  court  shall 

have  cognisance  thereof,  "  in  the  same  way  and  maniier,  and 

the  same  doings  shall  be  had  thereon,  as  though  the  same  had 

been  made  by  referees  appomted  by  a  rule  of  the  same  court.'' 

This  act  extends  to  ^^  a  dispute  of  what  nature  soever,"  be- 

rowlerv       ^^^®D  ^^  parties.     But  the  &urth  section  seems  to  extend  to, 

Bigelow  L     ^^  contemplate  money  only.     This  act  does  not  extend  to  d- 

iix.»  8  Maas.    tie  to  freehold  estate.     By  this  act  the  rule  is  entered  into  be- 

^  '-  fore  a  justice  of  the  peace. 

1  Bos.  &  V^  2.  In  this,  as  in  other  cases  of  award,  it  is  no  objection 
fml'^K*^       ^^®  witnesses  are  not  sworn  before  the  referees,  if  the  party 

176.— 1  Coin.  J.  «.  11  1  .*^ 

D.  682,  At-     ^^  ''^^  require  it  at  the  time  ;  nor  that  they  alone  exanune  any 
kinson  v.       of  them,  if  not  by  the  influence  of  the  party* 
f  aIuim 'r  ^  ^*  ^^  ^^^  above  act  there  have  been  setveral  decisions* 

168,  Drew  r.  ^  ^is  case  it  was  decided,  that  the  justice  of  the  peace,. fvho 
^*  M^^*~R  ^^^^  ^^  acknowledgment  of  the  parties  to  the  rule,  cannot  be 
^  Mass.   .    ^Q^Q  ^f  ^^  referees.     How  a  partnership  demand  must  be 

signed  he. 
1  Mass.  R.  ^  4.  The  report  of  the  referees  on  this  act,  must  be  made 

M*'  •n°in"'''  ^^  ^^*"^^  ^^  Common  Pleas,  holden  next  after  the  award 
ror  \  and  made ;  and  if  the  court  had  commenced  its  session  previous 
6  Mass.  R.  to  the  making  the  award,  the  report  of  the  referees  cannot  be 
6%'aM^^Rr  ^^^^>^®d  And  accepted  at  that  term.  And  if  it  be  so,  it  is  er* 
I8i»i  Mott  9.  ror ;  for  by  the  words  of  the  act,  the  report  is  to  be  made  to 
-^"jb^ny ;  the  court  holden  next  after  the  report  is  made,  and  if  not  so 
worth  r  made,  the  submission  is  void.  See  14  Mass.  R.  148,  149, 
Bradford.       Walker  V.  Melchor — all  must  hear. 

3  Mass.  R.  ^  ^*  In  this  action  it  was  adjudged,  that  there  must  be  a  de- 

324,  Billiard   mand  annexed  to  this  rule,  entered  into  before  a  justice  of  the 
^^^'^^^    peace,  and  if  there  be  not,  it  is  error.     This  demand  annexed 
is  required  by  the  words  of  the  act.     Where  no  review  on 
such  a  report,  14  Mass  R.  360. 
a  Mass.R.  ^  6.  In  a  writ  of  error  brought  in  this  case»  it  was  held  to 

^,  Mans-  be  error,  if  the  demand  annexed  to  the  original  submission  be 
Doughty ;  °^^  subscribed  by  the  person  making  it.  This  being  a  special 
but  14  Mass.  jurisdiction  in  derogation  of  the  common  law,  must  be  strictly 
eo^h  k^e  P"'*^^^^)  1°  which  Case  nothing  is  to  be  understood,  but  what  is 
ID  his  hand     apparent. 

wnUng.  <^  7.  Iq  this  casO)  on  a  writ  of  error,  the  court  held,  that  the- 

242?iidor  v.  ^^P^^  ^^  the  referees  on  this  act  must  be  confined  to  the  mat- 
Peck,  in  er-  ters  contamed  in  the  agreement  of  submission  acknowledged 
roc-  before  the  justice,  and  if  there  be  several  rules  between  even 

the  same  parties,  there  must  be  several  reports ;  nor  can  the 
parties,  by  their  after  agreement,  extend  the  rule  properly  ac« 
kpowledged,  to  matters  not  contained  in  it ;  and  any  agree* 
ment  to  this  purpose  is  void,  not  acknowledged* 
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^  8.  Co6k  in  this  case  h^d  demands  against  Daniel  and    Ch.  13. 
Amos  Whitnejr,  partners  in  tradiR.  Daniel  and  then  Amos  died,    Art.  9. 
^nd  the  pit.  in  error  administered  on  the  estates  of  Amos  and    \^^y^^ 
Daniel.  The  parties  submitted  all  demands  Cook  had  against  6  Mass.  R. 
ibe  said  deceased  partners,  or  eidier  of  them,  and  all  de-  ^^»  ^^^^'* 
inands  they,  or  either  of  them  had  against  Cook.     The  court  emVv.Cook. 
re-committed  the  report  of  the  referees ;  and  they  in  the  same 
term,  reported  there  was  due  from  said  Amos'  estate,  imrvieing 
partner^  in  his  administrator's  hands^  $1002,  with  costs  of  court; 
and  said  Whitney  to  pay  costs  of  reference. 

^  9.  The  court  observed,  that  two  objections  were  made. 
First,  that  the  report  was  not  made  to  the  next  court  Slc.  This 
objection  was  overruled;  for  after  the  recommitment,  the  par- 
ties had  day  in  court,  and  die  amended  report  might  be  made 
at  a  succeeding  term,  during  which  the  referees  shall  have 
agreed  upon  itw 

Second  objection,  that  it  was  not  competent  for  the  parties 
to  submit  these  several  demands  by  one  rule  before  a  justice, 
that  is,  of  Cook  against  two  estates,  of  Daniel  and  Amos  Whit*^ 
ney,  on  which  the  plt»  in  error,  had  taken  separate  administra- 
tions. But  this  objection  also  was  overruled.  In  this  case 
the  court  said,  this  was  a  kind  of  action,  but  not  pending  in 
court ;  all  the  report  was  made  to  the  court ;  and  that  it  had 
power  to  recommit;  and  that  all  the  demands  submitted 
were  demands  between  the  same  parties,  and  that  a  rule  of 
this  kind  ia  provided  for  by  the  statute  ;  that  Cook's  demands 
were  against  the  partnership,  and  these  "  he  could  substantiate 
against  the  administrator  of  the  surviving  partner  ;**  and  the 
costs  to  be  paid  by  the  administrator  must  follow  the  damages, 
which  are  reported  to  be  a  charge  on  the  partnership  fond. 
Judgment  affirmed  with  costs  for  the  deft,  m  error,  in  this  the 
referees  settled  the  costs  of  reference ;  and  so  is  the  practice 
in  Massachusetts  generally. 

In  this  case  the  court  held,  that  the  pit's,  demand  annexed  5  Mass.  R. 
to  the  rule  must  shew  on  what  account,  and  for  what  cause  the  264,  Jones, 
demand  was  made.     And  if  the  court  reject  the  report  of  the  ^,  Hiusker'^' 
referees,  for  want  of  power  in  them,  the  court  cannot  award 
costs ;  for  when  it  rejected  the  report  for  want  of  authority 
in  the  referees,  its  power  over  the  cause  ended. 

<^  10.  On  such  a  justice  rule,  all  the  referees  must  hear  the  \^^^^  ^' 
parties,  though  a  major  part  only  may  report ;  and  a  writ  of  pu/in  enori 
error  lies  on  the  judgment  of  court  on  such  a  report ;  and  if  r.  Pratt, 
two  only  sign  the  report,  it  must  appear  by  the  record  that  all 
the  referees  heard  the  parties. 

(^  1 1.  This  was  a  report  on  the  referee  act ;  held,  the  court  6  Mass.  R. 
may  recommit  it  in  the. same  manner  as  one  made  on  a  rule  70, Board- 
of  court.    If  the  r^erees  on  this  act  report  a  certain  sum  due  ^  e^'^^^' 
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Ch.  13»  to  By  a  party,  the  Common  Pleas  may  legally  enfer  judgment 
Jlrt.  10.  for  a  less  sum,  B  releasing  the  difference  on  the  record.  - 14 
K^^y^J  Mass.  R.  252,  253. 

Art.  1 0.  Mutual  rdease$.  The  time  of  ihe  wbmiuiKm  U^ 
or  should  be  a  known  fact.  So  of  the  award.  Nothing  can  be 
submitted  but  disputes  and  matters  between  the  parties,  at  the 
time  cfthe  tvhmi$sion.  This  is  clear ;  and  as  the  award  must 
pursue  the  submission,  and  can  be  vaUd  only  as  it  embraces 
matters  in  it,  it  is  clear,  the  award  is  void,  as  to  any  matter  ortM' 
ing  after  the  submiseianj  except  costs  and  interest,  and  some 
Bac.  Arb.  27.  such  (hings  (u  depend  on  the  matten  referred;  as  if  the  sub- 
--^ao.     r.    iQJggJQQ  \^  ^f  ^fi^  ,^^  Iambi  which  ewes  f^er  the  submission, 

and  before  the  award  have  lambs,  no  award  can  be  made 

touching  the  lambs }  for  they  were  not  in  bemg  at  the  time  of 

the  submission. 
Bfte.Aib.i88       ^  2.  So  where  the  dispute  is  about  land,  the  award  may  em- 

brace  rents  accruing  after  the  submission,  as  things  in  substance 
•ee  wiiies '  included  in  the  principal  matter  submitted  :  and  now  even  in 
e2.  England  costs  attend  the  submission  on  the  same  principle. 

Moore  3  pi.        {}  3.  So  an  award  is  good,  that  A,  one  party,  make  a  lease 
s^Bac.  Arb.  ^  g^  ^  ^^^^^  ^^j  ^^^  g  therefor  pay  A  £10  yearly. 

^  4.  Arbitrators  can  make  but  one  award;  and  that  must 
be  strictly  within  the  time  allowed.  They  can  have  no  power 
to  award  a  release  of  any  matter,  action,  or  cause  of  action, 
accruing  after  the  subnussion.  This  point  has  been  agreed  ct 
all  times,  and  the  question  has  been,  how  to  consider  a  release 
awarded,  so  as  to  include  such  matter  after  the  submission,  or 
any  award  embracing  such  matter.  At  first  it  was  held,  that 
awarding  releases  to  the  time  of  the  award  vms  void,  as  in- 
cluding more  time  than  was  submitted ;  then,  that  it  should  be 
averred  that  no  new  matter  did  arise  between  the  submission 
and  award.  And  finally,  if  releases  be  awarded  to  the  time  of 
the  award,  it  is  good,  because  no  new  matter  of  action  shall  be 
intended  in  the  interim^  if  not  shewn  by  the  party  objecting  to 
the  award  on  this  account ;  and  because,  mainly  a  release  to 
the  time  of  the  submission  is  a  good  one,  and  one  is  void,  so 
far  as  it  respects  any  matter,  action,  or  demand  arisbg  €^ier 
the  submission.    And  if  an  award  have  no  date,  the  date  as  in 

Safk.  70.  ^®  c^^  ^f  ^  ^^^^  ^^  ^^  delivery  of  it.  Hence,  a  submission- 
was  of  *^  all  controversies  pending,"  and  the  award  was,  ^*  that 
all  suits  now  pending  between  tiie  parties  shall  cease ;"  and 
that  the  deft,  pay  the  pit.  i&lO,  m  full  of  all  demands,  and 
release  all  demands  to  ^  time  of  the  awards  and  on  the  pay- 
ment of  the  £10  the  pit.  should  release  to  the  deft.  tec.  Th« 
court,  on  error  brought,  held,  that  an  award  of  a  general  re* 
lease  of  all  demands,  till  the  time  of  the  award,  is  good ;  for 
nothing  new  shall  be  intended  to  have  arisen  in  the  meaa 
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time;  and  if  any  new  demand  or  controversy  did  happen  in    Ch.  13. 
the  mean  time,  the  award,  as  to  that  new  demand  or  controversy,    jirt.  10. . 
is  void,"  for  that  was  not  submitted.     ^^  And  it  is  a  good  per-  v^^v^^ 
formance  to  tender  a  release  of  all  matters  in  controversy  to  Bac.  Arb. 
the  time  of  the  submission ;"  this  is  all  he  is  bound  to  do,  and  li9>  120.— 
new  matter  is  not  intended  if  not  shewn  in  pleading.  mon  v!  Oand. 

()  6«  In  a  amilar  case  of  a  submission,  July  29,  and  an  Cro.  Jam. 
award  made  August  8,  the  court  held,  the  whole  award  was  |^/  ^^w«m 
void,     k  this  case  the  award  was,  that  the  ph.  have  a  horse  Jlcrol^'jain. ' 
m  dispute,  and  £3  paid  him  by  the  deft,  for  costs  and  m«-  448,678,664. 
hud  rekasBif  including  about  two  months  after  the  submission ;  ^I^cro  El 
the  action  was  for  the  £3,  and  on  demurrer  the  court  held,  86i!^Hob. 
that  though  the  award  was  an,  and  eanceming  the  premises^  i^i.— 10  Co. 
and  no  new  mmtter  thewn^  yet  it  was  void,  as  to  the  releases,  ^^' 
the  pit.  not  shewing  there  was  no  new  matter ;  and  these  being 
void,  there  is  nothing  awarded  for  the  deJVs.  benefit,  so  all  on 
one  side  and  void.     But  2  Cro.  578  there  was  a  contrary 
intendment,  and  so  Cro.  £1.  858,  and  so  other  cases. 

()  6.  So  OBtna^ptit  for  40#.  awarded,  and  verdict  for  the  ph.,  Cro.  £1.  861, 
it  was  moved  in  arrest  of  judgment,  that  the  award  was  void,  ^<>^P^  ^• 
as  it  was  made  of  more  than  was  submitted,  as  only  actions  at 
the  day  of  sttbmiseion  were  referred,  and  the  award  was  of 
controversies  at  the  day  of  the  award.  But  the  court  held  the 
award  was  good,  as  it  is  of  and  upon  the  premises,  the  things 
submitted ;  and  though  the  award  seems  to  extend  to  more, 
yet  the  Wbrds,  upon  and  concerning  the  premises,  restrain  it  to 
the  thing  submitted,  and  this  is  according  to  the  best  author- 
ities. 

%  7.  Where  the  award  is  on  the  premises,  and  the  releases  a  Lev.  iss, 
are  general,  and  come  down  to  no  particular  time,  it  shall  be  ^^If^j^ 
intended  they  were  awarded  only  to  the  time  of  the  submis-  Aib.  il8. 
sion,  and  so  the  award  is  good. 

^  8.  An  award,  that  all  actions  are  to  cease  amounts  to  Barnes  43.-^ 
a  release.    The  intention  of  the  arbitrators  is  clear,  and  the  Bac.Ari>.  l». 
form  is  not  material.    Their  award  operates  like  a  judgment 
to  bar  and  bind  the  parties^ 

^  9.   If  two  partners  refer  all  ihatters  in  difference  be-  |  y^^  ^l.  676 
tween  them,  the  referees  may  dissolve  the  partnership  between  Greene  v. 
them.  w«"«- 

^  10.  An  award  that  orders  partition,  but  orders  no  deed  willes  S48, 
to  be  given,  is  void.     No  partition  of  land  can  be  made  with-  Johnson  v. 
out  deed,  by  statute  law.     In  this  respect^  an  award  is  not  like  ^^^'^^ 
a  judgment. 

^  1 1.  On  the  whole,  the  above  case  from  Salk.  76,  must  now 
be  considered  as  law,  and  the  old  cases  to  the  contrary,  as  not 
hnv.  These  rested  on  a  very  erroneous  principle ;  in  them  noth- 
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Ch.  13.  ing  was  intended  in  favour  of  the  parties'  own  acts,  amicabijr 

Art.  11.  to  settle  their  disputes. 
Vg^V^bi^       Art.  11.  Awards  void  in  part,  ^  1.  It  appears  in  art.  9 

2  Wiis.  j293,  above,  and  in  the  books,  that  many  av^ards  are  void  in  part ; 
Addison  9.  hence,  an  important  question  arises  often,  ivhen  does  the  void 

part  vitiate  the  whole  award.  The  rule  is,  that  when  the  good 
part  and  the  void  part  are  distinct  and  indq^endent^  the  good 
part  will  stand  in  force.  But  when  any  thing  in  the  void  part 
enters  into  tlie  consideration  of  the  good  part,  and  so  these 

87i^Aubert    £^^^  ^^^  ^^^  P^^^  ^^  blended  together  and  not  distinct,  the 
V.  M»gee.      whole  award  is  void.     Award  s6t  aside  for  a  bad  debt  includ- 
ed, good  for  the  rest. 

<^  2.  As  in  a  submission  of  all  matters,  so  that  the  award  be 
made  on  the  premises,  and  at  an  after  day  the  award  is  made, 
that  one  release  all  matters  to  the  time  of  the  awards  and  the 
other  pay  £]0;  here  is  an  award  |»r»ifia  yocie,  both  sides, 
but  Uie  releases  being  void,  the  whole  award  is  so,  for  the 
release  was  intended  as  a  part  of  the  consideration  ;  but  now 
Pickering  v. '  ^^  ^®  release  would  be  held  good  for  all  matters  brfore  the 
Watson.         suimissiony  the  award  would  be  viewed  as  mutual  and  good, 

3  Lev.  414.—      ^  3.  An  award  that  the  deft,  pay  the  pit.  £7  10#.  and  the 

?20  Bargrave  ^^^^  ^^  ^  ^"^^»  ^^^  P'^'  '^^^  against  the  defts.,  and  thereon  mu- 

V.  Atlcins.—    tual  releases  to  be  given,  the  court  adjudged  that  this  was  a 

^ E°  ti^   good  award  as  to  the  £7  10*.,  and  void  as  to  the  costs,  as  to 

them  being  uncertain  ;  and  that  on  payment  of  the  £1  10». 

Wiiies  64       ^^^^  psifty  ought  to  release,  and  not  wait  for  the  performance 

Chandler'v.    as  to  the  costs,  as  to  which  the  award  was  void.     In  this  case 

Fuller.— 2  T.  the  costs  were  a  distinct  article,  and  for  the  award  to  be  good 

1 H.  BlTssa.  ^^  P^''^  ^'^^  9^^  vansi  be  distinct  and  independent.  The  arbi* 

—2  w.  Bt.     trators  may  award  the  pit.  his  costs,  and  also  award  costs  of 

L^f'644—    reference  to  be  taxed  by  the  proper  officer,  and  if  the  office^ 

8  East  13.—  t^^  ^^  former,  the  award  will  be  good  for  the  pit's,  costs,  and 

1  Bid.  61.       bad  for  the  costs  of  reference.     For  it  is  clear  the  refi^rees 

cannot  award  costs  of  reference^  though  they  may  the  costs  of 

the  party  by  the  English  law.     See  fVhitney^  adm.  v.  Cook, 

above. 

Bac.Arb.i3di      §  4.  Submission  lo  the  award  of  A,  so  that  it  be  made  at, 

ia4, 145.        Qp  before  April  30 ;  he  made  one  April  30,  and  awarded  that 

the  parties  within  four  days  release  to  each  other  to  the  time 

of  the  submissicm,  but  that  if  either  be  discontented  with  the 

award,  and  by  May  20  pay  the  other  party  lOt.  then  it  should 

be  void.     The  court  held  this  was  a  good  award,  and  that  the 

last  part  only  was  void,  for  the  proviso  to  make  it  void,  after 

the  executions  of  the  releases  is  repugnant,  but  if  this  avoid- 

Powlte  16.       ^^S  proviso  bad  been  within  the  four  daysj  the  award  would 

have  been  void,  as  it  would  have  been  no  final  end  of  the 

dispute. 
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^  5.  Ad  award,  that  one  party  assure  lands  submitted,  to  Ch.  13. 
the  other  and  Am  vfifcj  is  void  as  to  her,  as  she  is  no  party,  Art.  12. 
and  the  assurance  must  be  to  the  husband  alone.  SiXV^^ 

§  6.  The   courts  of  law   formerly   looked  critically  into  ?^".f '^l^' 
awards,  but  in  modem  times  they  give  them  a  benign  con-  26o/fox  r.' 
Btniction  ;  and  now,  if  an  award  be  certain  in  party  as  in  re-  Smith,  and 
gard  to  £20  damages,  and  uncertain  in  party  as  in  regard  to  ^'^^  ^""^ 
costs   unascertainedt  the  party  may  shew  the  av^rd  in  his 

Iilea,  and  assign  a  breach  in  the  non  payment  of  the  £20  on- 
y ;  and  be  shall  have  judgment,  for  he  may  give  up  the  bad, 
and  rest  on  the  good  part.  Costs,  prima  fadef  mean  legal 
costs. 

$  7.  So  if  aU  actions  for  tithes  be  submitted,  and  the  award  l  Com.D.63i. 
be  that  <iZ2  actions  cease,  it  is  a  good  award  ;  for  it  is  intended  "^  ^^'  ^*^- 
tdere  is  no  other  action  unless  they  be  shewn,  and  the  award 
is  good  for  what  is  submitted,  and  void  for  the  rest. 

\  8.  Debt  on  an  arbitration  bond.  Plea  no  award.     Repli-  ???',S^^* 
cajbon,  an  award  made,  that  the  deft,  pay  the  ph.  25s.  April  Abrathatv. 
1st,  and  255.  to  each  referee  May  1st ;   and  on  the  payment  Brandoo^and 
of  said  monies,  mutual  releases  to'be  given  to  the  time  of  the  PP- 126,127. 
award.     The  court  held,  this  award  was  good  as  to  paying 
the  25s.  April  1st,  and  void  as  to  the  25«.  to  each  referee. 
And  as  to  the  release,  that  it  was  void,  so  far  as  it  exceeded  the 
submission ;   and  that  the  releases  might  be  to  the  time  of  the 
submission.   This  difference  must  be  taken,  that  the  justice  of 
the  award  be  not  affected  by  the  void  part  being  rejected. 
And  if  the  whole  will  be  unjust  by  rejecting  the  void  part,  the 
whole  must  be  set  aside. 

^  9.  Though  the  pit.  refer  all  matters j  he  may  sue  any  mat-  4  T.R.  146^ 
ter,  on  proof  it  was  not  laid  before  the  referees ;  but  then,  the  JllJilSer 
referees  must  not,  intentionally,  omit  any  matter  referred.    As  — Willes  268, 
where  they  decided  all  matters  but  one,  and  gave  liberty  to  Bradford  v. 
cme  of  the  parties  to  prosecute  the  matter,  if  he  chose.     In  this    '^**"' 
ease  the  award  was  deemed  bad  in  toto,  though  the  excepted 
matter  be  excluded  from  the  releases.    But  the  referees  may 
except  a  certain  thing  not  in  dispute,  as  a  note,  that  it  shall 
stand  and  be  paid. 

Art.  12.  How  awards  may  be  performed.     On  a  view  of  iBac.  Abr^ 
all  the  cases,  it  appears  that  an  award  to  pay  money  in  the  J^^cif^ 
house  of  a  stranger y  if  not  a  tavern  or  coffee-house,  is  bad  ;  2B.-lrCQin. 
but  ai  die  house  is  good ;  for  they  may  pay  at  his  house  and  ^*  ^^' 
not  be  trespassers. 

^1.  There  must  be  a  demand  of  the  thing  awarded,  and  S&lk*  ^'^ 
tender  and  refused  has  the  same  effect  in  awards  as  in  other  ^'^.'^^' 
cases ;    and  when  one  party  tenders  his  part,  he  has  a  right  to 
have  what  the  other  is  to  do  to,  or  for  him.     As  if  one  tender  j  j^|  ^^^t 
the  £10  be  was  awarded  to«pay,  be  may  sue  for  the  release  264,266,267. 
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Ch.  13.    tbe  other  was  awarded  to  make  to  him,  though  the  release 
Art.  13.    was  to  be  made  on  the  receipt  of  the  £10. 
V^V^^       ^  2.  An  award  will  not  be  enforced  when  obtained  by  fraud 
Hue.  Arb.        or  concealment  of  a  party,  or  by'  corruption  or  partiality  of 
IW.  the  referees. 

Salk.  75.  ^  3.  And  if  one,  who  is  to  receive  money,  refuse  it  on  a 

tender,  he  is  as  much  bound  to  sign  a  release,  as  if  he  actual- 
ly received,  it. 
Bac.  Arb.  ^  4.  Where  costs  are  awarded,  they  are  as  between  party 

referees  expressly  so  award  ;   as  that  die  pit.  have  all  his  ex- 
penses, or  use  other  words,  shewing  they  mean  he  shall  have 
his  actiAol  costs.    In  pleading  a  tender  of  the  performance  of 
an  award,  ad  hoc  paratus  is  not  necessary  to  be  pleaded.  Some 
books,  however,  are  otherwise. 
Bftc.Arb.i36.      §  5.  Costs  may  be  ascertained  by  the  pit's,  bill  given  to  the 
4^^\i  *^*    ^^'^  5   ^^^  ^^  award  that  the  deft,  pay  the  ph.  £71  IO5.,  and 
Barmve  9.     ^  reasonable  expenses  sustained  by  die  pit.  about  his  said  suit, 
Atkins.  is  uncertain  and  void.    But  smce  where  it  was  awarded  that 

^Hick\-  ^^  P'^'  P^y  ^^  <^sts,  and  no  one  appointed  to  tax  them,  the 
bove^tn.  court  supplied  it  by  ordering  the  master  to  do  it.  A  parol 
^7,  Dudley's  award  may  be  pleaded  ready  to  be  delivered,  &c.  Salk.  75, 
OatisT  ^'^^  sufficient  if  only  made. 

Bromil,  Art.  13.   When  awards  are  certain  and finoijOr  not.   $  1.  A 

t  c^ 77^8  ^^^  submit  all  disputes  as  to  lands,  and  award  that  A  enjoy 
SamonV  '  1^  ^uid  that  B  give  him  a  bond,  is  void ;  for  the  sum  of  the 
Case.^  bond  is  not  named,  and  there  are  no  data  on  which  to  find  it. 
^ro!  Jam!  ^^  every  award  ought  to  be  certain,  that  the  party  may  know 
814,  Thlnn  0.  what  he  has  got  to  perform.  1  Day's  Ca.  m  £r.  130. 
f'^^^'iT  ftfto  ^  ^*  '^^^  persons  submit  controversies,  as  to  the  right,  title, 
Rol.^brisas.-  ^^^  possession  of  200  acres  of  land,  called  Kdstom  lAngej — 
Bac  Arb.  131.  award,  that  in  the  waste  lands  of  the  town  of  Kdstom^  one 
~Ld'*Ra^iii  ^^^^  ^*^^  ^®  brakes,  there  growing,  during  his  life,  paying  to 
V24, 234.-1-  '  the  other  2#.  a  year,  without  giving  any  name  to  the  land  in 
12  Mod.  685.  the  award ;  this  award  is  void,  and  cannot  be  helped  by  aver- 
io4!^2Cain'  °^^^^9  ^^^  ^he  brake  land  is  the  200  acres  submitted,  and 
827, 236.—  '  not  other  land  ;  for  the  party  cannot  expound  the  intent  of  the 
9  East.  485.  arbitrators,  whose  office  it  is  to  end  all  differences  direcdy,  or 
by  reference  to  something  certain.  Costs  of  reference,  also, 
are  included  in  costs  to  abide  the  event.  9  East.  436. 
M  ^d  ?  **  ^  ^*  By  all  the  above  cases  in  regard  to  costs  or  expenses 
195.1.  ^'  in  the  sixth  and  eleventh  articles,  tfie  rule  seems  to  be,  that 
Barneses,  if  costs  of  court  are  meantj  they  shall  be  taxed  by  the  proper 
I8*4i?if  ^'  officer,  and  so  reduced  to  a  certamty  by  a  mere  ministmal 
2  WH8.'268.  Act ;  but  if  not  such  costs,  but  encpenses  generaUtfj  they  are  ttn- 
— stra.  737,  certain  J  and  the  referees  must  reduce  them  to  certainty,  or  the 
V.  Long.^^^  award  as  to  them  wiU  be  void.  Award,  certain  actions  be  dis* 
2  Vent.  243.    contmued,  and  each  pay  his  costs  is  final.   9  East*  497.  ; 
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^  4,  What  is  a  certain  and  final  award  or  not.    An  award    Ch.  13. 
is  good,  that  one  party  pay  £105  to  the  other  by  such  a  day ;    Art,  13. 
and  if  then  not  paid,  £110  by  such  a  day ;  for  it  is  but  a  jpeti- 
aky  for  the  non-payment  at  the  day,  all  which  is  in  the  arbh» 
trator's  power.  Bac.  Arb.  70;  1  C;om.D.685 ;  1  Rol.  Abr.250; 
Cro.  Jam.  584 ;  1  Keb.  335  ;  2  Keb.  670,  838 ;  2  Mod.  238. 

^  5.  So  an  award  is  good  that  one  party  enjoy  the  land  Cro.  jam. 
three  years,  and  pay  so  much  rent  every  6  months ;    and  on  S?*^'^*^"' 
failure  to  pay,  the  award  for  enjoying  the  land  to  be  void*  To  ^  Atk.  eoi. 
pay  debts  named  in  moieties  is  good. 

(^  6.  It  is  enough  the  award  agree  in  substance  with  the 
submission,  but  the  intentions  of  &e  referees  must  be  expres- 
sed or  implied  in  their  award  itself;  and  if  not  so,  no  mtent  can  ^^  ^^  ^ 
be  averred ;  but  this  intent  may  be  expressed  in  the  award  it-  _i^er  242. ' 
self,  or  in  any  paper  made  a  part  of  it  by  reference,  as  in  Beal  —Plow.  996. 
V.  Beal,  Winter  v.  Garlick,  and  other  cases. 

^  7.  A  question  then  often  arises,  if  the  award  be  accord-  Dyer  042. 
ing  to  the  submission  in  substance.  Cases.  The  submission 
was  of  right  and  interest  in  land,  and  the  award  was  of  the  pro- 
fits. Adjudged  this  was  not  according  to  the  submission.  So 
of  **  all  actions,"  a 'cause  of  action  is  not.  But  aU  actions  and 
quarrels  mclude  a  cause  of  action. 

^  8.  Submission  by  the  husband  of  ail  disputes  as  to  money  Co.  L.  286. 
laid  out  for  his  wife,  at  her  request.     Award  that  he  pay  $340  "I^^^^^' 
for  all  sums  laid  out  for  her,  (omittmg  at  her  request,)  is  not  r.  Bridge. 
according  to  the  submission. 

^  9.  A  parson  and  his  parishoners  recited  a  dispute,  if  his 
tithes  shall  be  paid  in  specie  or  not,  and  submit  "  all  matters, 
as  well  spiritual  as  temporal,  from  the  beginning  of  the  world  |  Boi.Abr. 
to  the  present  day."    The  award  is  good  that  awarded  him  246.— 
£7  for  his  tithes,  due  before  the  submission,  and  that  they  pay  *■*'•  ^^'  ^• 
him  £4  a  year  for  the  tithes  growing  due  after,  for  the  right 
to  the  tithes  was  in  question  and  submitted « 

^  10.  In  most  cases,  things  particularly  mentioned  in  the  8  H.  c.  I8.— 
submission  must  be  particularly  determined,  and  no  award  ^*°-  ^^'  ^ 
should  be  made  of  things  not  mentioned  in  the  submission, 
yet  however  the  award  may  be  of  things  which  depend  on  tbc^ 
principle,  that  is,  of  such  things  as  relate  to,  or  depend  on, 
the  things  in  the  submission,  though  not  expressed  in  it ;  as 
where  the  title  and  possession  of  lanid  are  submitted,  the  award 
may  include  the  evidences  concemmg  it.  So  as  to  debts  and 
the  evidences  of  them,  as  above. 

^11.  The  submission  was  to  four  referees,  ^'of  all  actions  Cro.Jam. 
and  demands,"  so  as  that  the  award  be  made  by  them,  or  any  UJ^J^p^. 
three  of  diem.  Plea,  no  award  made ;  the  pit.  shewed  that  three  rin^ 
of  them  awarded  that  all  actions  cease  except  a  bond,  which  was  Bac.  Art>. 
to  stand  and  be  paid.    Tliis  was  held  to  be  a  good  %ward,  for  ^7"^^^^ 
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Ch.  13.  three  had  power,  and  an  aothority  may  be  divided,  though  all 
Art.  14.  interest  cannot.  And  in  respect  to  the  bond  there  was  an 
V^^y-^^  award  made,  viz.  that  it  suind  in  force  and  be  paid.    Adjudg* 

ed  on  error. 
Bac.  Arb.  ^  12.  If  all  matters  to  January  29,  be  submitted,  and  the 

Jami^Ck'     ^^^^^  be  of  all  matters  to  January  28,  the  award  is  good  ;  for 
no  matter  shall  be  intended  to  have  arisen  after  the  28th,  un- 
less it  be  shewn. 
Baroes  42,         ^  13.  And  an  award  is  good,  though  it  does  not  appear  wheti 

jSJTum? '       ''  ^^^  execut6d. 

^14.  Parties  are  not  bound  by  a  submission,  when  they  sub- 
mit, erroneously  thinking  they  are  bound  to  submit.   4  Cranch 
347. 
Bac,  Arb.  Art.  14.  Several  rules,      ^  1.  The  act  of  limitations  does 

^^'  not  apply  to  an  award  under  seal.     See  Limitations. 

Bac.  Arb.  41.  ^2.  If  an  award  be  de  et  super  pramissiSf  and  the  words  us- 
Sa^^'  L  ®^  '"  '^'  ^^  ttiore  comprehensive  than  the  submission,  it  shall 
90.— 2  Cro.  b®  intended  that  there  was  no  more  matter  between  the  parties 
286, 664.  -  for  the  arbitrators  to  consider,  than  was  submitted,  if  the  con- 
ijjoro.  D.      |j.^j.y  jjg  ^^1  shewn  ;  or  if  less  comprehensive,  no  more  was  in 

2  Saund.  190.  controversy  than  the  award  naturally  comprehends,  if  the  con* 
— Willes  66,   trary  be  not  shewn. 

Smlth^  ^  ^  3.  A  submission  of  all  actions  does  not  include   cause? 

Bac.  Arb.  33.  of  actions  ;  nor  does  one  "  of  all  actions  and  quarrels,"  include 
H^  \^  lands  or  tenements ;  but  one  of  all  demands  includes ''  all  mat- 
84, 85!  ^^^3  concerning  the  title  of  lands.'*     Nothing  is  intended  to  be 

referred  but  matters  then  in  dispute. 
Stra.  1144.—      ^  4.    All  matters  in  difference  between  A  and  B  include  a 
6^°Bi^      demand  A  has,  as  executrix,  against  R   So  a  demand  A's  wife 
ArbTT6i.—    has  as  executrix  $   for  A  has  a  demand,  when  he  has  one  in 

1  Com.  D.      bis  wife's  rieht  as  executrix,  and  is  liable  for  debts  she  so  owes. 

■too    AQm  t 

Saik.  71.—         V  ^*  Arbitrators  may  award  any  thing  depending  on  the 

2  Wils.  io.      principle  submitted.     Hence  in  a  submission  of  all  debts,  they 

may  award  a  release  of  the  bonds  be.,  for  they  are  but  a  con- 
seauence  of  the  debts. 
1  Mod.  9.V-        ^6.  If  a  father  and  minor  son  submit,  on  one  part,  and  A 
^^if^  *^*  on  the  other,  the  father  is  bound,  and  an  award  may  be  made 

between  him  and  A,  and  is  good  and  valid. 
Kyd  on  ^  7.  If  three  men  commit  t  trespass  upon  A,  and  A  and 

^^'^  Arff  *  ^°®  ^^  ^^^  submit,  and  an  award  is  made,  the  other  two  tres- 
62  63.  passers  may  take  advantage  of  it,  though  not  parties,  in  extin- 

guishment of  the  trespass  or  wrong,  as  the  satisfaction  of  one 
is  of  all. 
Kyd  246.—        <^  8.  So  if  A  keep  my  cattle,  and  they  trespass  on  B,  and 
Bac.  Arb.  63.  ^  nj,j  g  ggjjjg  ^jg  j^^n^f  by  award,  I  may  plead  it,  for  the 

trespass  10  satisfied  by  A ;   and  then  any  one  originally  liable 
for  it,  may  plead  this. 
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^9.  tf  die  arbitrators  reserve  to  themsjelves  a  power  within    Ch.  13. 
their  limit,  and  over  a  matter  submitted,  the  award  is  not  final,    Art.  14. 
and  so  void  ;  for  a  part  of  their  power  is  not  executed.      But  V^"v^,/ 
if  this  power  go  to  a  matter  not  within  the  submission,  the  F?!"^!!^' 
power  reserved  is  void,  and  the  award  good ;  for  here  all  the  Arb.i02,iba, 
power  delegated  is  executed,  and  the  power  reserved,  or  to  144, 145. 
be  executed,  is  dehors  the  submission,  and  so  a  nullity*     But   >. 
the  arbitrator  may  reserve  to  himself  the  power  to  do  a  minis- 
terial act,  after  the  day  allowed  him  to  award,  but  not  a  judi-  Moms'  oaift. 
cial  act.     If  arbitrators  misconduct,  how  proved,  Salk.  73. 

^30.  Some  books  state,  that  arbitrators  cannot  proceed  af-  sac.  Arb. 
ter  they  have  named  an  umpire,  for  then  their  authority  ceas-  103.— 
es.  But  their  authority  may,  or  may  not,  cease  by  the  appoint-  p ^f^J^^* 
ment  of  an  umpire.     It  may  be  so  delegated  to  them  as  that  this  2  t.  R.  644, 
act  shall  put  an  end  to  it.     On  the  other  hand,  "  the  appoint-  ^*^  ^'  '^^• 
ment  of  an  umpire,  before  their  own  time  for  making  an  award 
is  expired,  may  be  good,"  as  in  the  case  of  Doyley  r.  Pistoe. 
This  depends  on  a  fair  construction  of  the  power  given  to  the 
arbitrators,  in  which  construction  courts  in  modern  times  have 
not  been  very  nice.     As  was  stated  in  a  former  case,  the  ar- 
bitrators may  elect  the  umpire  even  before  they  proceed  to 
business,  in  which  case  the  appointment  is,  in  iact,  conditional, 
that  is,  if  they  do  not  agree,  then  the  umpire  is  to  decide  the 
case  'j  if  they  agree  and  award,  he  never  is  called  upon  to  act4 

^11.  Arbitrators  may  award  a  itrar^er  to  do  a  ministerial  3^^,  j^^  ^], 
act,  as  counsel  to  advise  the  form  of  a  security,  a  surveyor  to  101.— Cro. 
survey  lands  bc^but  not  a  judicial  act.      So  an  award  may  f*^*  ^  ^'"* 
be  of  such  costs  as  a  clerk  of  a  court  shall  tax,  for  this  is  min-        ' 
isterial ;   but  it  is  a  judicial  act  to  appraise  a  horse,  or  to  ad- 
vise how  all  actions  be  released.     Palm.  147  ;   Cro.  Jam. 
315 ;    1  Ld.  Raym.  123,  Bedam  v.  Clarkson. 

^  12.  The  words,  ^'  if  Uie  arbitrators  cannot  agree,"  mean,  if  1  Mod.  I8I. 
they  do  not  agree.  7*^*^*  ^^' 

^13.  Tlie  better  opinion  is,  that  if  Uie  umpire  be  -named  in  ^^^  ^rb.  77, 
the  submission,  he  cannot  make  an  award  till  the  time  allowed  78^Bac.  Arb. 
the  arbitrators  to  make  one,  be  expired.     It  may  be  otherwise  2}^iJJ^*^* 
if  the  arbitrators  name  him.     Ah  award  is  void,  if  it  direct  an  5  wheaton 
administrator  tic.  to  pay  mcmey  as  such,  and  in  his  own  right,  SM,— 1  Com. 
and  do  state  how  much  in  each.  ^'  ®^^ 

^14.  Though  an  award  cannot  pass  land  or  discharge  a 
speciality,  yet  if  one  submit  these  matters  by  bond,  and  do  not 
convey  the  land  or  discharge  the  specialty,  as  awarded  to  do, 
be  foifeits  this  bond.  Ch.  141,  award  oonaidered  as  involved 
in  the  action  of  debt. 

^15.  It  is  a  general  rule,  that  any  party,  or  any  one  of  a  icom.  D. 
party,  may  revoke  his  submission  before  the  award  made,  giv-  ^[Zjo^' 
ing  notice  tberebf  to  the  arbitrators ;   but  then  he  forfeits  his  aas!— 6  Co 

VOL.  I.  36  ^- 
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Ch.  13.  obligation  be  has  given  to  abide  by  tbeir  award.  The  mar- 
Art.  14.  riage  of  ^fimi  9oU  submittbg  to  al'bitradoni  is  of  itself  a  rero- 
Va^v^^  tion  and  notice. 

Green  v.  ^16.  If  in  a  dispute  between  two  parties,  all  matters  in  dif- 

5[  476*1?  **'  fcf ence  be  referred,  the  referees  may  award  the  partnership^ 
Wauoa  on  between  them  to  be  dissolved.  So  if  between  a  master  and 
Partnenbip  apprentice,  the  referees  may  award  the  indentures  to  be  deliv- 
^^'  ered  up ;  and  8  East  446. 

6  Mus.  R.         American  casts.    If  A  and  B,  by  parol,  refer  a  matter  in 
?'  ''^ifcT''  ^'    ^''P**^®  between  them,  to  the  award  of  three  arbitrators,  and 
^^^  '         they  all  hear  the  parties,  and  only  two  of  them  make  the 
award,  and  the  third  dissent,  the  award  is  not  good,  there  be- 
ing no  power  given  to  a  majority  to  decide. 
9  Man.  R.  ^17.  The  pit.  brought  an  action  on  a  promissory  note  against 

^~ef  in  er-  *®  deft's*  testator  for  £270.  They  referred  the  action  and 
roro.Hodgcfl  ^U  demands  to  three  referees,  or  any  two  of  them.  The  deft. 
«x'r.  filed  his  account.    Referees  reported  the  pit.  had  not  support- 

ed his  demands,  and  that  the  deft,  recover  costs  of  reference. 
Judgment  was  correctly  entered  on  this  report,  and  held  the 
deft,  had  a  right  to  his  account  filed,  on  which  the  arbitrators 
did  not  report. 
9Ma8t.R.  ^  18.  In  this  case  the  court  decided,  that  if  a  report  of  re- 

**rr***y  ^  ferees  be  recommitted  to  the  same  referees,  they  are  not  oblig- 
error,  v,  Ha-  ^d  to  aher  it,  but  may  return  the  same  report,  without  hearing 
▼•n.  the  parties,  if  fully  satisfied  their  report  is  correct.    On  the 

recommitment,  one  of  the  referees,  though  notified,  declined 
attending  ;  ^ese  facts  the  otliers  reported,  and  further  report- 
ed additional  costs  of  the  referees.      Recommitting  a  report 
does  not  make  it  void. 
9  Mbm-  R*  ^19.  Pending  the  action,  the  parties  agreed,  out  of  court, 

610,  Eaton  v.  to  refer  all  demands  to  certain  referees,  who  reported  in  favor 
Arnold.  ^f  ^^  p|j^  Held,  this  did  not  authorize  a  judgment  in  the  ac- 
tion on  the  report,  but  that  in  the  trial  of  the  action  the  report 
may  be  used  to  ascertain  the  pit's,  damages. 
7Mas8.R.869  %^^*  This  was  assumpsit  for  money  had  and  received.  It 
Boyd  «.  Da- '  bad  been  referred  by  rule  of  court,  and  in  the  rule  the  pk. 
^'  agreed  he  had  no  other  demand  against  the  deft. ;    the  refe- 

rees reported  the  deft,  still  held  sundry  notes,  the  proceeds  of 
which  would  belong  to  the  pit.  when  collected,  and  made  a  list 
of  them.     Held,  this  agreement  was  no  bar  to  a  future  action, 
for  these  proceeds,  when  collected ;   for  the  referees  express- 
ly negatived  the  pit's,  concession  in  the  submission. 
9  Wass.  R.         %^i*  This  was^a  writ  of  error.     And  held,  1  st.  A  declaring 
l99,KinE8-     on  an  award,  alleging  no  promise  of  the  parties  to  perform  it, 
!u^-*'       ^  ^^^  fP^  *^  verdict.     5M.  But  a  decfauration  not  alleging 
'  *"  ^     '    the  award  was  published  or  made  known  to  the  deft.,  but  by 
bringing  Ibe  action^  is  clearly  bad.     Sd.   A  jnatice  <i  the 
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peaee  has  no  pow?r  to  givc^j^dgmeot  on  an  award.  The  action    Ch.  18, 

was  asiumpik.  '^^'  *^' 

^  22.  An  award  set  aside.    The  only  competent  evidence^  V^^>rVr 
that  an  award  made  pending  the  suit  was  afterwards  set  aside, 
is  a  transcript  of  the  record,  duly  proved.    4  Manford  241. 

Abx.  16.    ij  1.  Held,  if  arbitrators  chosen  by  the  parties  2  John*.  R. 
make  a  mistake  in  the  criculation  erf  the  sum  awarded,  no  ac-  f  Jj^^^^"^ 
tion  at  law  lie^  to  conect  the  mistoke,  nor  can  they  be  ad- 
mitted to  prove  it. 

§  2.  When  an  award  is  final  on  the  face  of  it,  nothing  dehors  3  Johns.  B. 
the  award  can  be  pleaded,  or  given  iafividence  against  it ;  nor  ^iJ^'J^d'*®'' 
can  it  be  impeached  "  but  for  the  misbehaviour  or  corrupt" 
conduct  of  the  arbitrators. 

(^  3.  This  submi8sk>n  was,  so  that  the  award  &c.  be  ready  to  1  Wiit.  m.- 
be  delivered  to  the  paoties,  on  or  befwe  such  a  day.      In  an  J^'J^'J^Jif; 
action  on  the  bond,  the  deft,  pleaded  no  award  was  ready  to  Hackett.— 
be  delivwredto  the  parties;  the  pit.  replied,  that  though  "^  ^a clfnw ^ 
award  was  ready  to  be  delivered  to  the  deft.,  yet  one  was  320,326.— 
made  and  ready  to  be  delivered  to  the  pit.,  and  was  delivered  s  H.  lae,— 
to  him.     On  demurrer,  the  replication  was  adjudged  bad.  Al-  ©^ohns^  R 
ao  held,  the  authority  given  by  the  submission  to  arbitrators,  ^  * 
nrast  be  strictly  pureued.    Cro.  £1.  797,  885  ;    1  Ld.  Raym. 
115,citod  Cro.  Car.  541. 

^  4.  The  parties  supposed  themselves  bound  by  law  to  re-  4  Crencb, 
fer,  and  under  ttus  mistake  submitted  their  matters  to  arbitra-  ^\'^  ^-  ^ 
tioD.   Held,  the  award  made  by  the  arbitrators  in  such  case  is  H^omptan  v, 
not  oWigatory.      See  2  Bos.  fc  P.  131,  Tattenall  v.  Groote  ;  Charaock. 
covenant  to  sefer  is  no  ground  of  acUon  if  not  .performed. 

§  5.  Held,  if  referees  in  a  cause  unreasonably  refuse  an  214,  Foibw" 
adjournment,  when  requested,  and  ui^ed  by  a  party,  in  order  r.  Fmy. 
that  he  may  be  enabled  to  piodupe  his  witnesses  before  the 
referees,  their  report  will  be^et  aside;  but  the  court  will 
not  do  this,  where  referees  are  chosen  by  consent  of  parties, 
and  without  a  rule  of  court,   1  Jdins.  R.  315,  Miller's  case, 
not  even  on  affidavit  of  merits,  1  Jphns.  R.  492,  Stevem^n  v. 
Beecker.    But  if  they  order  parties  to  withdraw,  and  in  their  ^  p^„^  ^ 
absence  examine  witnesses,  the  court  will  set  their  report 
aside. 

So  the  court  set  a  report  aside,  because  the  referees  declin-  *  1^*^*"  ^^• 
ed  to  consider  the  most  material  ground  of  the  controversy,  on 
a  mistaken  principle,  leading  to  real  injustice  to  one  of  the 

Erties.  So  the  court  rqected  a  report,  because  the  action  was  4  DaUas  B98. 
loded  on  an  unlaifffiH  coatmct :  so  fat  uncertainty,  because 
It  was  that  £75  was  due  the  Sd  of  March  hst  be.  1  Dallas 
119;  but  not  for  admitting  an  interested  witness,  1  Dallas 
161.    But  the  court  refused  to  set  a  report  aside,  because  the  1  baUoB  I8& 
leferees  s^t  for  the  pit.  alonci  and  asked  him  whether  he 
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Ch.  13.    would  agree  a  matter  arising  after  the  action  brougbti  should 

Art.  15.    be  admitted  ;  but  set  aside  for  allowing  ez  parte  evidence  to 

V>^V^^   be  given  as  to  the  price  of  certain  work,  when  the  suit  was 

1  Dallas  187.  commenced,  for  the  clerk's  error  in  making  out  the  rule,  or 

1  Daii"  314  ^S^^®™®"*  •o  '®f®^  9  *°^»  generally,  what  is  cause  of  new  trial 

^  '  is  cause  for  setting  aside  a  report,  of  referees. .  Set  aside,  first, 
Where  not  because  the  referees  allowed  interest  on  an  unliquidated  ao- 
finai.—  count;  and  second,  because  thejr  allowed  a  charge  of  premi- 
M?^°4(»—   ^^  ^"^  commission  for  making  insurance,  without  requiring 

2  Bay  260.^  ^be  policy  to  be  produced,  or  any  evidence  of  its  being  lost. 
1  Johni.  K.  But  on  motions  to  set  aiide  the  report  of  referees,  tbo  court 
^^^'  has  ever  confined  itself  to  two  points ;  first,  whether  there  is 

an  evident  mistake  in  matter  of  fact ;  second,  whether  the 
referees  have  clearly  erred  in  matter  of  law.  The  efiect  of  an 
award,  2  Gallison's  R.  81,  Klein  v.  Catara. 
1  Dallas  365.      ^j  5,  Two  actions  between  the  same  parties  were  referred, 
on  different  promissory  notes  \  the  referees  reported  one  sunii 
and  afterwards  filed  an  additional  r^>ort,  distinguishkig  what 
was  due  on  each  action.     Held,  first  report  was  bad,  and 
second  irregular* 
1  Dallas  864:      (^  7.  If  referees  award  money  to  be  paid  on  one  side,  and 
certain  other  things  to  be  done  on  the  other,  and  the  court 
cannot  enforce  both,  it  will  neither.     But  though  the  court 
cannot  do  this  by  execution^  yet  if  it  can  by  attachment,  the 
remedies  are  deemed  equal  and  mutual,  though  by  different 
processes.   Held  also,  an  attachment  lay  for  a  contempt  of  court 
in  not<performing  an  award  of  referees,  ai  coflumm  law;  tliat 
in  all  cases,  where  matters  are  awarded  to  be  done  on  both, 
sides,  the  court  will  exercise  its  equUoMe  powers  in  such  a 
manner,  as  not  to  suffer  eitlier  party  to  elude  the  performance., 
of  the  award.     Aud  if  any  part  of  the  award  be  impossible  to 
be  performed,  the  court  will  fefuse  an  attachmetit,  for  that, 
part.    Bird  v*  Sand,  1  Johns.  Cas.  393,  reference  postponed  on 
account  of  an  absent  witness. 
iw^Thom  ^  ®*  ^^®^®  referees  appointed  by  the  court  rolbse  to  pro- 

800 V.Parker,  ceed ;  the  proper  course  against  them  is  by  attachment,  after 

they  have  accepted. 
1  Dallas  164.      An  attorney's  agreement  to  refer,  binds  his  client )  \mt 
1  Dallas  342^  ^^^^^^^^  ought  never  to  be  appointed,  but  in  the  presence  of 
the  parties.     The  court  will  not  insuruct  referees  on  a  poim  of 
law,  though  they  apply  for  instruction. 
%  Dallas  157.      ^  9.  The  usage  of  referring  ejectments,  as  well  as  accounts, 
—6  Kast  309.  j^  ^^^  ancicnt ;  and  it  has  been  the  constant  usage  to  confirm 
awards,  though  no  damages  or  costs  are  found.  Referees  can* 
pot  alter  their  award  and  ready  to  bo  delivered. 
4DaU«s  120.      ^10.  A  report  of  referees  cannot  give  a  right  or  tide  to 
land,  but  it  may  settle  a  dispute  about  land,  either  in  ejectment 
or  trespass. 
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^  11.  An  umpire  ehosen  by  referees  must  himself  hear  the  Ch.  13. 
parties  and  examine  the  witnesses;  ex  parte  communications  Art*  15. 
to  referees  ought  to  be  condemned.    4  Dallas  232,  271,  300.  ^^^v^y 

^  12.  It  is  too  late  to  annul  a  rule  of  reference,  when  the  4  Dallas  430. 
referees  have  investigated  the  whole  transaction,  and  agreed 
upon  thoir  reports,  and  have  conducted  correctly. 

(^  13.  Notice  of  the  tinie  and  place  of  the  referees'  meeting  i  Dallas, 
must  be  served  on  the  party,  not  on  his  attorney,  unless  the 
rule  provide  for  notice  to  the  attorney* 

^14.  Where  the  exceptions  to  the  report  of  referees  arise  i  Dallas  tsp. 
from  the  &ce  of  it,  and  depend  on  cons^ction  of  law,  they 
need  not  be  filed  in  writing. 

^15.  Case  on  agreement  made  January  29, 1810,  between  n  Man,  R. 
Brazer  and  other  abutters  on  Exchange  Lane  in  Boston,  sever-  ^n  ^°f  S!^ 
ally,  on  the  one  part,  and  the  phs.  on  the  other,  reciting,  the  lonr.^Bnser. 
pltd.  a^'eed  to  widen  this  lane,  and  mutually  promised  each 
other  to  sabmit  to  the  award  of  certain  arbitrators,  as  to  what 
each  abutter  should  pay  or  receive  a»  awarded  &c«  The  ar- 
bitrators awarded  the  deft,  pay  $5000,  for  the  benefit  he 
would  receive  by  the  widening,  to  other  abutters.  Judgment 
ibr  the  pits.  1.  Though  the  abutters  in  jBetct  agreed  with  a 
committee  of  the  selectmen  ;  for  the  pits,  were  held  by  law  to 
pay  the  damages,  and .  payment  to  the  abutters  was  in  fact 
payment  ta  the  phs.  2.  No  objection  said  widening  had  not 
been  recorded :  for  the  town  had  undertaken  to  widen  the 
hne,  and  the  deft  might  lawfully  use  it.  3.  No  objection,  part 
of  said  $5000  was  to  be  paid  to  Henry  Sargent,  not  a  party 
to  the  snbmissioo  or  agreement ;  for  deft,  agreed  to  the  award 
after  made  &c.,  and  Sargent  assented  to  it,  though  after  made. 

Where  a  submission  is  to  be  to  the  award  of  two,  and  if  2  Johns.  R. 
they  cannot  award  in  such  a  time,  then  they  may  appoint  an  S/|^*gj,^  ^. 
umpire;  the  two  may  appobt  an  umpire  before  they  pro*  solooMms. 
ceed  to  aet  on  the  matter  submitted,  and  within  their  limited 
time.  An  award  of  payment  of  a  specific  stvn  by  one  party  to 
the  other,  is  final  and  sufficient,  without  a  release.  Again,  held 
in  the  same  case,  if  the  umpire  direct,  that  should  any  errors 
be  found  on  the  calculation  of  the  sum  awarded,  on  prodf 
thereof  the  deft,  should  refund  the  amount,  this  does  not  open 
the  merits  of  the  dispute,  but  the  award  is  final  and  valid. 
Held  in  this  case,  where  the  umpire  was  appointed  of,  and 
eeneemtn^  the  premises,  and  it  was  stated  m  the  award,  that! 
be  took  upon  himself  the  burden  of  the  umpirage,  it  is  to  be 
intended,  that  he  awarded  concerning  the  subject  matter  sub- 
mitted. Also  held}  5,  in  an  action  of  debt  on  an  awards  the 
ph.  need  not  state  ipore  than  what  is  in  Ins  favour,  and  suffi- 
cient to  support  his  demand.  The  principles  recognised  in 
this  actk>n,  however  uDautfiorisBed  by  some  of  the  dd  authori-* 
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Cb.  14.    ties,  aure  very  clearly  supported  b3r  the  best  modem  deciiioos^ 
Art.  i.     in  whicb,  and  very  reasonably,  there  have  been  constant  endea<* 
\,^v^^  voiirsto  aToid  ancient  niceties  and  strictness  in  matters  of 
Lev.  174.       award. 

12  Mod.  512.  ^  16.  Xhe  old  authorities  as  to  the  election  of  ^n  impiiie 
2  Ld.  Raym.  were  founded  in  ancient  nioeties,  and  are  questionable ;  see 
^^^-  on  this  point  Reynold  v.  Gray,  1  Ld.  Raym.  22%  Cfa.  70 ; 

Bfitobell  V.  Harris,  1  Ld.  Raym.  671 ;   1  SeUc  71.    See 

Lofit  34,  137,  554. 
s  j^Imis.  Cto      ^17.  It  seems  in  New  Yorlc  the  court  will  not  refer  causes, 
ltro..a     if9«-^o/i«»«««pectedto^iathj,«;.tle.«.the 
874,  Adams    court  Will  not  order  a  cause  referred  in  such  a  case,  but  re* 
V.  Bailey.       anre  it  for  trial,  and  in  a  cause  of  great  difficult  the  court 

will  set  the  report  aside  for  a  re*bearing.  1  Johns.  Cas.  280L 
6  Johns.  R.  However,  in  a  later  case,  when  a  motion  to  rrfet  a  cause 
9S9,  Saibbu-  was  repelled  by  an  affidavit,  that  questions  of  law  would  arisen 
ry  V.  Scott.     ||eij^  ^^^h  an  affidavit  must  dso  state  what  the  points  of  law 

ere,  to  enable  the  court  to  judge  of  die  reasonableness  of 

allowing  the  reference  or  not. 
1  Johns.  Cas.      ^  ^^*  If  the  rnle  of  reference  require  die  referees  to  report 
834,  Brower   in  a  limited  time,  their  power  ends  in  that  time,  and  any  report 
•.Kinsley,     made  after  is  vdd. 

4  Dallas  71.       ^  19.  Referees  cannot  delegate  their  andiorby  to  others. 

^  20.  If  a  husband  submit  a  chum  in  his  wife^s  right,  and 

1  Vera.  896.   the  arbitrator  awards  money  to  be  paid  to  him,  her  claim  is 

extinguished,  and  the  new  duty  absolutely  bekmgs  to  him  ;  and 

if  he  die  before  it  is  paid,  it  goes  to  h»  executor.    So,  vriiere 

he  can  get  judgment  in  his  own  name  atone  for  her  debt. 

^31.  Awards  not  to  be  set  aside  but  for  partiality,  corruption, 

•    or  gross  misconduct  in  the  referees,  or  for  some  clear  mistake 

of  die  law  or  the  fact.  1  Johns.  Ch.  R.  101,  Herrick  #.  Bfatir 

&  al. ;  2  Johns.  Ch.  R.  361,  Underbill  v.  Vm  Courdandt ;  ih. 

551,  Todd  V.  Bentow ;  ib.  276,  Shepherd  v.  MerriH. 
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ACTION  OP  ASSUMPSIT.    ASStGNMENTS. 
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Aet.  !.  Tke  prindjAes  anS  tffkts  of  assignments*  Tbis 
2  w.  Com.  ^^^^o^  of  assumpsit  is  often  founded  on  assi^ments  of  propertp' 
326, 327.^     and  of  chosts  in  action,    *^  An  assignment  is  properly  a  trans* 

1  Bac.  Abr. 

167.— 1  Com.  J^^^Qo.J'it  gl4^JMU  Mf.  m^i  B|a.  4^.      v 
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(n^  or  making  over  to  anothor,  the  right  one  has  in  amf    Cu.  14^ 

oatate*''  And  in  oimgwmei^  he  parts  with  his  whole  proper^T)  ^^Srt.  2. 
and  the  atsignaa  stands  to  aU  intents  and  pnrposes  in  the 
pbce  of  the  assignor.  They  are  of  estates,  both  real  and 
personal.  Aasignmems  of  |iersoiia2  estate  only  will  be  consider* 
ed  in  thisehapler ;  of  real  in  another :  nor  will  the  assignments 
of  biU§  <fexekange  or  ^reatttrory  note  be  considered  in  this 
ahapter,  but  under  dieir  proper  head  :  so  bail  bonds,  mort* 
gages,  be- 

^  2.  h  is  a  general  principle,  that  a  imsfiUK^,  or  a  thing  ?  J^*fv^^; 
in  odtcm,  or  cause  of  suit,  or  a  title  for  a  condition  broken,  ai4.^]  m^ 
cannot  be  assigned  over  by  law ;  and  this  to  prevent  mainte*  laa  2fle.^ 
nance  and  oppression.    Many  cases  of  assignments,  see  Insol^  i/!ly ^2 
vency  kc.  168. 

^  3.  A  personal  trust,  one  man  reposes  in  another,  cannot  i  sac.  Abr. 
be  assigned  over,  however  able  the  assignee  may  be  to  exe*  16B.->8*d.  k 
cute  the  trust ;  it  is  a  confidence  m  the  trustee  peraanaUy,       ^  w.  Br82a 

(^  4*  Though  a  bond,  or  note  not  negotiaUe,  being  a  cko$e  i  bbc.  Abr. 
ik  aclmi,  cannot  regularly  be  assigned  over,  so  as  to  enable  the  157.— Co.  L. 
asngnee  to  sue  it  in  his  own  name,  yet  in  equity  and  justice  ^'"4^^ 
be  has  the  property,  and  in  this  the  law  will  protect  him.    So  2  Vem.  6ss. 
much  so,  that  if  die  contractor,  e^ier  no(»ee  of  the  OMngnmimty  — ®  ^hui.  R^ 
pays  the  contents  to  the  contractee,  he  will  be  compelled  to  B^ym^^— 
pay  it  over  again  to  the  assignee  ;  but  otherwise,  if  he  pay  to  2  Vera.  428, 
the  contractee  wkkcmi  muti/ot.    Nor  can  the  assignor  revoke  ^'^V^' 
the  assignment,  nor  will  the  court  allow  him  to  revoke  his  312!— 2  Salk. 
power  to  recover  the  contents  in  his  name,  he  lias  given  to  the  M8— 10  Co. 
a»9^i^ee  for  a  valuable  connderation.    But  the  asi^pnes  must  ^zXmS^ 
take  this  contract  or  property,  subject  to  the  same  equity  it  sH,  Hoiie}* 
was  subject  to  in  the  assignor's  hands,  he  can  take  it  in  no  *•  ^^^^ 
better  condition  than  he  held  it,  from  whom  the  auignee  re* 
ceives  it»    Assign  includes  all  under  anothw's  title  by  act  of 
kw,  or  in  fact. 

(^  5.  Nor  is  a  bond,  &r  dAt  assigned  aver  by  a  creditor,  Saik.  79, 
assets  in  die  bands  of  his  executor  or  administrator ;  for  by  ^1^*^"^^'  _ 
the  assignment  he  passes  the  properqr  subatantially  to  the  4D[&f:.690. 
assignee,  and  gives  him  a  right,  the  law  as  well  as  equity  will 
protect,  to  receive  the  debt  to  bis  own  use.     Assignment  o(  a 
chose  in  action  need  not  be  by  deed. 

$  6.  If  A  owe  B  $1000  on  contracts  not  negotiable,  and  4  cnwe  iso 
B  assign  this  debt  to  me  among  others,  and  makes  me  his  I62. 
attorney  to  settle  and  recover  it,  I  may  refer  them  ;  and  the 
referees  may  award  the  debtors  to  pay  me  the  sum  due  to  B, 
as  his  assignee  and  attorney ;  and  tn  my  awn  name  I  can  re- 
cover diis  sum. 

Abt.  2.  Englidi  eawes.    If  an  obligee  in  a  bond  become  a  1  d.&e.  619, 
bankrupt  after  he  has  assigned  it,  he  must 'sue  it,  or  the  as-  2^'"f^  * 
signee  m  his  nanife.  Keeiey. 
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Cb*  14.  t^  1.  In  1797,  the  pit's,  father  and  GeavesbCo.  omened  to 

«^<.  2.  the  pit.  all  debts  due  to  tkein,  and  gave  him  a  power  of  attar* 

\^^y^^  ney  to  receive  th^n  to  his  use,  and  to  compound  fur  «them. 

8  T.  R.  671,  Certain  debts  subsisted  between  them,  the  assignors,  and  the 
SrH  fcal  —  ^^^*     In  1799,  the  pit.  and  defts.  refmred  them,  aad  the 

See^many  f^^*  "^^  defts.  promised  to  each  other  to  abide  by,  and  perform 

usefal  forms  the  award  of  the  referees*  They  awarded,  that  there  was  due 

me^to^'ii.     ^^  ^^  ^®^-  ^  ^®  P'^  '^  ^  ^^  attorney  and  assignee  of  E. 

ver'sCon-      '•  Banfill,  senior  (the  father,)  and  Geaves  as  aforesaid  £831 

^^^eorss   19«.  ec2,"   and  that  the  defts.  should  pay  diis  sum  to  the  pit. 

Wood'fl^Con-  *'  ^  ^^  discharge  of  debts  and  sums  of  mcmey  due  fiom  the 

vwyaneer,      defts.  to"  the  assignors,  and  pointed  out  the  marmer  of  pay- 

2^1. 154  to  Bttent  by  bill  of  exchange.    The  ph.,  the  assignee,  brought 

atsumjptii  in  his  otm  name,  and,  on  argument,  recovered  this 

sum;  but  had  he  been  only  the  attorney  of  Banfill  senior 

and  Geaves,  then  he  must  have  referred  and  sued  m  their 

names. 

1  Wiis.  211,  ^  2.  .In  this  case,  one  of  the  captors  of  a  prize  assigned  his 
Comyn?.  ^    share  to  the  pit.,  after  the  capture  was  made^  bnt  b^nre  amh 

demnationj  and  the  pit.  brought  tusumpeit  for  money  had  and 

received  against  the  deft.,  the  ship's  agent,  who  had  sold  the 

prise,  and  recovered.    And  the  court  held,  when  the  prize  is 

condemned,  ^^  the  property  must  be  ccmsidered  as  immedi* 

ately  vested,  at  the  instant  the  ship  was  taken."    Wright  J, 

said,  ^'  at  common  law,  the  subject,  in  time  of  war,  was  entitled 

to  the  property  of  whatever  kind  he  could  take  from  the  king's 

AsMgnments  enemies,"  *^  and  we  are  to  be  governed  by  that,  and  not  by  the 

dc^d,4Crui«e  '^^  ^^  nations."    This  was,  in  fact,  a  sale  and  transfer  of  the 

161.--  share,  the  seller's  property  in  which,  vested  by  relation,  before 

lecbnlcai^^    he  sold  or  assigned ;   but  if  the  ph.  had  taken  the  assignmeni 

words,  ib.      of  this  share  before  the  capture,  could  he  have  recovered  i 

had  the  seamen  any  assignable  interest  brfore  the  capture  f    At 

any  rate,  this  was  an  assignment  of  a*  chose  in  action*  Cited  1 

Cranch  4M. 

LediSi^te         ^  ^'  The  fitiure  half-pay  of  an  ojfker  is  not  ossigMAh,  BOS 

T.  Montrose.   ^®  ^^  P^X  ^  &  military  officer.    No  chose  in  action  can  be 

2  Sira.  1215.  assHgned,  so  as  to  give  the'assignee  assumpsit  or  other  action  in 
^7^^D  &  ^^  ^^^^  name,  unless  it  be  negotiable,  or  except  some  stock 
£.  681.  contracts.  3  Dall.  505  ;    1  Cranch  438. 

1  T.R.26.~  ^  4.  Though  a  chose  in  action  cannot  strictly  be  assigned 
5M^D  1^*  "*  '*^'  y®*  "*  equity  it  may  be,  and  in  case  of  a  policy  of  in- 
V.  stoddanf  surance,  the  court  will  so  far  take  notice  of  an  assignmentj  as 
—4  Cniiae  to  permit  an  action  to  be  brought  in  the  name  of  the  assignor. 
^'^^-  4  Cruise  162,  172;   2  Cruise  6. 

1  Com.^a""  ^  5.  If  B  owe  a  debt  to  the  testator,  and  his  executor  as- 
sao.^Saik.  signs  it  to  A  in  satisfaction  of  a  just  defaiand,  the  administrator 
?SrfJ?™***  *  ^^^^^  ^^^  ^^  ^®  testator  shall  not  sue  B ;   for  by  the  as- 

0  CniUc  diS. 
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mgoment  21  is  become  A's  proper^.     An  executory  iiMerest  is    Ch.  14« 
assigntble  in  equity.  ^rt.  3. 

^  6.  Bills  of  lading  of  goods  in  transitu  are  sent  to  a  con^   v^V^^ 
signee,  and  h^  atsigfu  them  to  a  third  person  for  a  valuable  5  x.  r.  688. 
consideration,  as  against  such  assignee  thp  right  of  the  con«  —1  H.  Bi. 
aignor  is  divested.     The  consignee  is  entrusted  with  these  ^^'  ^^' 
hyisy  and  the  assignee  of  them  is  an  innocent  purchaser  for  a 
valuable  consideration. 

^  7.  A  chose  in  action  has  ever  been  assignable  in  equity ;  Chitty  1,9. 
and  the  equitable  interest  of  an  assignee  has  long  been  recog- 
nised in  courts  of  law,  and  has  been  deemed  a  good  consider- 
ation of  a  promise.  The  right  to  the  thing  passes,  but  the 
remedy f  or  form  of  it  does  not,  but  must  be  pursued  to  re« 
cover  the  transferred  right.  How  freight,  before  due,  may  be 
assigned,  see  Ch.  33,  a.  2;  s.  21,  Freight. 

Akt.  3.  American  cases.    ^  1.  In  this  case  the  Supreme  1  Mass.R. . 
Judicial  Court  of  Massachusetts  decided,  that  the  assise  li7,PerkiD8 
of  a  chose  in  action  has  such  an  interest  in  it  by  the  assignment j  1  Dallas  23. 
as  the  law  will  prot^t,  if  made  for  an  adequate  consideration. 

§  2.  And  the  Supreme  Court  of  Pennsylvania  decided  that  m^'J|J^|^^' 
the  assigneejionafidcj  has  such  an  interest  in  the  debt  assigned,  Coxe.— 
that  the  nominal  ph.,  the  assignor,  in  whose  name  the  action  ^  ^^^'  ^^- 
is  brought  pro  formoj  cannot  discontinue  it  but  by  the  consent 
of  the  assignee.    See  also  Ch.  192,  a.  5,  s.  7 ;   Ch.  1 12,  a.  5| 
s.  18. 

§  3.  There  are  two  cases,  in  which  the  comngnorof  goods  s  Dallas  les. 
may  stop  them  in  transitu  as  to  the  consignee ;  1st,  when  he  ^4^^]>^Vas 
is  insolvent;  2,  has  paid  no  consideration  for  them ;  but  neither  6O6,— 4Dal- 
of  these  circumstances  can  affect  the  innocent  assignee  of  the  V^^'r^_ 
goods,  with  the  bills  of  lading,  for  a  valuable  consideration,  ..hmu^! 
when  the  consignee  and  assignor  is  entrusted  with  the  said  i67.-^ltfa8B. 
bills  of  lading,  and  delivers  them  over  to  the  assignee.  ^  ^^* 

^  4*  W.  C.  Martin  was  indebted  to  James  Scott  about  Maw.  S.  J. 
^5000,  and  shipped  goods  m  the  ship  A,  and  got  them  insured,  leorBotton 
and  to  secure  Scott,  assigned  to  him  the  bills  of  lading  and  Wakefield  v. 
policy  of  insurance  by  a  blank  endorsement.   A  total  loss  hap-  MarUn&mi»- 
pened.    Wells,  one  of  the  underwriters,  was  attached  as  trus* 
tee  of  Martin,  by  the  ph. ;  and  Wells,  at  the  time  of  the  at- 
tachment, had  no  knowledge  of  the  assignment  to  Scott.  The 
court  discharged  the  trustees,  and  held,  that  the  assignment^ 
diough  without  the  knowledge  or  assent  of  the  underwriters, 
vested  an  equitable  right  in  die  assigneef  and  had  Wells  paid 
the  lobs  to  Martin  after  the  assignment,  no  doubt  it  would  have 
been  money  had  and  received  to  Scott's  use,  which  he  could 
have  recovered  in  this  action  of  assusiq^. 

$  5.  In  this  case  it  was  decided,  that  the  assignment  of  a  9  Man.  R. 
Aose  in  action  is  not  defeated  by  the  assignor's  death,  but  the  ^LF^i^^* 

VOL.  I  37  ii.  Boyhtof^ 
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Ch.  14.  assignee  may  sue  and  recover  in  the  name  of  the  executor  or 
Jlrt.  S.  administrator  of  the  assignor ;  and  if  the  assignee  afterwards 
^^y^^  become  the  assignor's  executor  or  administrator,  he  may  {re- 
cover the  same  as  such  executor  or  administrator  to  his  own 
use,  and  need  not  account  for  it.  But  if  the  assignees  of  a 
bankrupt,  deceased,  assign  property  of  his  to  his  administrator 
eum  testamento  annexo,  for  his  own  use  and  benefit,  the  ad* 
ministrator  must  account  for  it  to  the  creditors  of  the  deceased ; 
or  to  those  entitled  under  his  will.  In  this  case,  Thomas  Boyl- 
ston,  of  London,  in  1793  kc.,  became  a  bankrupt,  and  assigned 
all  his  estate,  effects,  and  credits  to  Lee,  Erving,  and  Latham,  as- 
signees ;  Moses  6iU  owed  Boylston  about  £100,000,  and  he 
died  December  30,  1798;  deft,  took  administration  on  his 
estate  in  Massachusetts  to  recover  this  debt,  and  August  24, 
1799,  said  assignees  assigned  it  to  liim  to  hu  aum  iwe,  for 
|f3,333  consideration,  and  he  sued  and  recovered  it  accord- 
ingly) of  CriU's  executor,  and  claimed  this  debt  as  his  own. 
The  judge  of  probate  sued  the  probate  bond  for  the  benefit 
of  the  inhabitants  of  Boston,  residuary  legatees  in  Thomas  Boyl- 
ston's  will.  The  testator's  creditors  were  paid  as  far  as  concern- 
ed the  assignees,  or  eflects  in  their  hands.  Subsequently,  but 
August  24,  1799,  it  was  not  known  there  would  be  a  large 
surplus  of  his  estate,  since  found  to  exist.  Judgment,  as 
above,  for  the  ph.,  holding  the  deft.  Ward  N.  Boylston,  ac- 
countable for  said  debt,  on  the  ground,  that  an  executor  or 
administrator  heing  meA,  cannot  by  law  be  a  purchaser  or  as- 
signee, to  his  own  use,  of  a  ch^e  in  aetiouj  or  estate  of  the 
deceased ;  and  to  alk>w  such  purchase  to  be  valid,  would  be  a 
deoastawi.  Further,  though  the  deft.,  as  such  administrator, 
might  collect  and  pay  debts  here,  yet  all  the  personal  estate  of 
Ae  testator  must  be  collected  and  diiiributed  in  one  plate,  in 
^^Ma^y  ^^^  ^^®'  ^  England,  where  he  had  his  domieU  at  his  death. 
caies,  The  place  of  one's  domicU  is,  primA  fade,  where  he  resides. 

Toller  387,     but  that  may  be  rebutted  or  supported  by  circumstances ;  his 
iomieil  must  foe  itationarff,  not  an  occasional  residence,  in  or«> 
der  that  the  municipal  institutions  may  attach  on  his  property* 
1  Wooddes.  385.    If  an  alien,  resident  abroad,  die  intestate, 
all  his  property  is  distributed  by  the  law  of  the  country  where 
he  resides.    Toller's  L.  of  Ex.  387 ;   Amb.  27.    And  the 
administrator  here  was  only  andlktry  to  that  in  Englatid. 
latT^^s^         ^  ^*  '^^  debtor  assigned,  in  trust  for  several  creditdra,  aA 
Wilkes  &  ai.   Hs  property,  goods,  chattels,  debts,  &c.,  particularly  speciiSed 
ft  n^'^'cT     ^  ^  schedule  annexed  to  the  deed  of  as^gnment.    Heid,  this 
310  Ss  I.  *i   ^^  ^^^  ^  general  assignment  of  all  his  estate,  but  only  •of  the 
Day's  Cii.l4S.  articles  specified  in  the  schedule  ;  held,  2.  idiis  residuary  in- 
terest refNihing  and  remaining  to  the  debtor,  after  the  purposes 
of  his  assignment  were  answered,  was  not  an  interesl  that 
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could  be  attached  or  taken  in  execution  ;  uid  if  the  assign*    Ch.  14. 
ment  be  fair,  it  is  not  vmd  on  account  of  such  residuary  inter*    Art.  3. 
est  'f   3.  aiid  a  delivery  of  the  key  of  the  warehouse  be.  is  a  V^^V^^ 
delivery  of  the  goods. 

§  7.  The  court  will  take  notice  of  the  assignment  of  a  chose  |iL^V-H?* 
m  actfOHy  and  protect  the  rights  of  the  assignee.    12  Johns,  field  «.'dtory. 
eases  131.   And  notice  from  the  assignee  of  the  debt  to  the  ob- — 2  Johns. 
ligor  of  the  breach  of  the  condition,  is  sufficient.    Van  Vechten  ^^JI^vJ 
V.  Gravesj  4  Johns.  R.  403, 407.    And  where  the  pit.  recover-  Edeo,  &  529 
ed  judgment,  and  then  assigi^ed  it  to  A,  and  afterwards  entered 
^sfaction  on  the  record,   the  court,  on  motion,  vacated  this 
record. 

^8.  Two  partners  being  embarrassed,  drew  an  order  on  3  Johns.  R. 
their  agent,  and  ordered  Imn  to  pay  to  the  pit.  the  monies  the  mennomy  v. 
agent  should  receive  from  certain  persons  in  Eorope,  as  soon  Ferrers.— 
as  he  should  receive  them,  and  from  whom  he  had  power  to  ^  Raines  3«. 
receive  them,  beiAg  certain  sums  due  on  poucies  of  msurance.  aeoveaant 
This  order  the  agent  accepted,  the  day  it  was  drawn,  *^  to  pay  cannot  sue  in 
the  monies  as  soon  as  they  came  into  his  hands."    The  as-  n^e^^ipen. 
signees  of  the  partners  sued,  and  held,  that  the  order  and  ac*  ning  142. 
ceptance  amounted  to  an  auignment^  and  fixed  the  fund  in  the 
deft,  or  for  his  benefit,  so  that  it  could  not  be  recalled. 

^  9.  Two  partners  in  trade  dissolved  their  partnership,  one  ^^f^^^^' 
took  the  property  and  engaged  to  pay  the  debts,  among  which  dincton  &  al.. 
was  a  judgment  against  them  at  the  suit  of  C.    The  partner  «•  verdon- 
that  took  the  property  &c.  became  insolvent.     C  threatened  Pa^'^^nu 
to  sue  out  execution  against  the  other  partner,,  and  hence  he  a  note,  and 
paid  the  judgment,  and  C  i^reed  he  should  have  the  benefit  ^®  maker 
9f  it  to  recover  the  amount  out  of  the  property  of  his  said  in-  u^vee  n^ 
solvent  partner,  in  C's  name ;  sued  accordingly,  and  execu-  sue  him  on 
tion  against  his  lands,  bound  by  the  judgment.    The  insolvent  J^f  p^SJ'" 
assigned  all  his  property  to  J)  and  others,  for  the  benefit  of  his  35,Boylanv. 
creditors.   Held,  the  solvent  partner  was  merely  as  a  surety  to  ^J^*    ^ 
the  insolvent  one,  and  entitled  to  an  equitable  lien  on  his  pro-  172,  Dugan 
perty ;  and  that  D  he.  took  it  subject  to  this  lien,  and  so  not  &  al.  v.  u. 
entided  to  any  relief  by  audiid  querela.    If  a  bill  be  endorsed  ^**^** 
XoABi  treasurer  of  the  United  States,  and  delivered  to  him 
as  such  treasurer,  and  bought  with  their  money,  they  may  sue 
on  this  assignment. 

^10.  The  obligee  assigned  his  bond  to  A,  who  sued  it  in  i/?*|J";^*' 
the  obligee's  name.   The  deft.,  the  obligor,  pleaded  a  release  ,.  SMcker.^ 
firom  the  obligee,  A  replied  the  prior  assignment,  and  held 
the  release  was  a  nullity.    A  prize  ordered  to  be  sold,  a 
share  in  it  is  not  assignable. 

1^  1 1 .  All  these  cases  in  Massachusetts  and  New  York  have  ts  Mass.  R, 
been  decided  on  English  authorities,  and  the  Federal  courts  ^^' 
decide  on  the  same  principles;  but  in  Pennsylvania  there  has 
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Cr.  14;    many  years  been  a  statute  for  the  assignment  of  a  boAd,  and 
Art.  3.     to  enable  the  assignee  to  sue  in  his  own  name ;  but  be  takes 
V^V^^  it  At  ^  peril,  and  stands  merely  in  the  place  of  the  obligee. 
1  Dallas  23,  139. 

I  Dalits  144.       ^  12.  A  bond  payable  to  A,  with  a  memorandum  subjoined, 

it  was  for  B's  use,  was  by  him  assigned  toC.     Held,  this 

was  no  legal  assignment,  within  the  statute.   Hence,  C  could 

not  sue  in  his  own  name,  and  if  C  subsequently  assign  the 

same  bond,  it  is  only  an  assignment  of  his  equitiMe  interest  on 

the  principles  of  the  common  law. 

lllaM.R.  ^  13.  The  pits.,  citizens  of  Philadelphia^  brought  a9$ump$it 

SI'iTaiow^  as  assignees  of  Bemu  Sf  al.j  also  of  that  city,  against  the  deft., 

-^10  Mass.  R.  surviving  partner  &c.    Bemu  b  al.  January  14. 181 1 ,  by  deed 

48^2  Mass.  assigned  all  their  latods,  goods,  &c.  to  the  pits,  in  trust,  be, 

and  so  this  debt,  he.     Held,  the  pits,  could  not  maintain  the 

action  on  this  voluntary  assignment  of  the  contract ;  for  a  chote 

in  action  is  not  assignable,  at  common  law,  nor  by  any  statute 

in  Massachusetts. 

II  Mass.  R.  ^  14.  An  assienee  of  a  choie  in  actum  to  avail  himself  of  the 
l^ridge^'  assignment,  if  the  debtor  be  trusteed,  must  notify  him  of  the 
15  Mass.  R.  assignment,  and  shew  him  of  the  evidence  of  it,  to  enable  him 
^'*  to  disclose  all  the  facts  to  the  court.     2w  A  lessee,  who  has 

covenanted  to  pay  rent  quarterly,  can  be  held  as  trustee  of  the 
lessor  for  so  many  quarters'  rent  only,  as  are  due  by  the  cov- 
enant at  the  time  he  was  summoned. 
1 1  Mass.  R.        ^15.  Entry  sur  disseisin.     A  attached  lands,  and  got  judg- 
v^aiM^"^  ment,  and  assigned  to  the  ph.,  and  execution  extended,  and  A 
Bank.  released  to  the  pit.     Held,  this  conveyed  a  title  in  the  land  to 

the  pit.  against  a  creditor  of  A,  who  attached  it  e^er  tlie  ex- 
tent, and  before  the  release,  for  the  last  attachment  was  effter 
the  mdgment  and  execution  were  assigned,  and  notice  there* 
of  given  to  defts. ;   pit's,  title /s  from  the  original  attachment. 
4  Johns.  R.         ^16.   Where  the  assignee  ojf  a  band  may  give  notice^  &c. 
403.— c.  14.        ^  i»j^  fjig  general  assignee  of  an  insolvent's  effects  cannot 
|Cranoh832,  ^^  '^  ^^  Federal  courts,  if  his  assignor  could  not ;  nor  assignee 
Fitot.  of  a  part  of  a  patent,  for  a  violation  of  it.    6  Cranch  324 ; 

4  Cranch  73. 
7  Cranch  aoe.      ^18.  Where  an  assignee  of  a  share  of  property,  as  security 

for  a  debt,  is  bound  beyond  the  value  of  such  share. 

18 Mass. R         ^  '®*  ^9^g^^^^^  ^f  denote  by  delivery  anly^  is  valid.    As 

ao4,  Jones  V.  where  assumpsit  was  brought  on  a  promissory  note,  which  the 

Witter^  promisee  assigned,  for  a  valuable  consideration  to  A,  by  deliv* 

ery,  and  not  by  any  endorsement  or  writing ;   of  this  die  pro- 

missor  was  notified.     Held,  A  could  recover  the  note  against 

him  in  an  action  in  the  name  of  the  promisee,  notwithstanding 

the  maker,  after  so  notified,  made  payment  to  the  promisee. 

This  note  being  to  order ^  and  so  negotiable,  made  no  differ* 
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ence,  as  it  was  not  negotiated.  The  deft,  urged,  that  this  naked    Ch.  14^ 
delivery  was  a  mere  bailment  that  conveyed  no  property ;  but    ^Sri.  3. 
the  court  held,  here  was  such  an  assignment  in  equi^,  as  a    ^^v^^ 
'court  of  law  would  support,  in  aU  respects,  except  allowing  an 
action  in  the  name  of  the  assignee ;  and  the  assignment  may 
be  proved  by  witnesses.     This,  it  seems,  was  the  first  decision 
direct  to  the  point  of  this  assignment. 

^  30.  The  asfflgnee  of  a  bond  cannot  sue  it  in  his  own  name  14  Mass.  It 
against  the  obligor,  though  it  be  to  the  obligee  and  his  assigns,  v^m^  Jr' 
Decided  on  demurrer  to  the  declaration.  See  Ch.  168,  a.  5, 
s.  30  f  Ch.  30,  a.  30,  s.  46  ;  Ch.  9,  a.  1,  s.  8 ;  Court  observ- 
ed, this  was  the  first  attempt  of  the  kind, 

^31.  RigktM  of  assignees  of  ehoses  in  aeti&n.  Assumpsit  ^i^^^q, 
•n  a  written  memarandumf  signed  by  the  deft.  June  31,  1814,  «.Brewstoir. 
made  between  the  ph.  and  B,  son  of  the  deft.,  as  to  building 
&c.  a  dye  house  on  B's  land ;  pit.  to  use  it  two  years  be. 
rent  free,  and  at  the  end  of  two  years  B  to  pay  the  pit.  the 
costs.  He  built  &c.  and  January  30,  1816,  deft,  became  die 
owner  of  it,  and  then  adjusted  the  amount  due  to  the  pit. 
^843  88,  on  said  agreement,  and  then,  by  writing  signed,  pro- 
mised to  pay  it  to  the  pit.  June  31,  1816.  Ph.  sued  for  said 
£843  88.  February  3,  1816,  he  assigned  deft's.  memoran- 
dum,  by  deed,  to  two  of  his  creditors  to  secure  their  debts ; 
of  this,  deft,  had  notice  February  3, 1816,  and  then  said,  noth- 
ing would  be  due  to  the  ph.  on  a  final  settlement.  Assignees, 
in  fact,  sued  the  action,  and  ph.  had  judgment  for  $480  11, 
the  sum  he  owed  them.  Held,  the  deft,  could  not  off-set  any 
matter  arising  after  the  said  assignment  and  notice  diereof ;  as 
after  that,  he  could  not,  by  any  act  of  his,  deprive  the  as- 
signees of  their  rights  under  the  assignment.  A  assigns  a  bond 
to  B,  and  he  gets  judgment  in  A's  name,  and  B  gives  the  ex- 
ecution to  an  officer^  and  informs  him  of  his  equitable  interest, 
and  the  officer  suffers  an  escape ;  for  it,  B  may  recover  against 
him  in  A's  name,  and  his  relc^ase  will  not  protect  the  officer. 
15  Johns.  R.  405. 

^  33.  A  covenants  to  assign  a  patent  right  in  as  ftill  a  man-  14  Mass.  R 
ner  as  B  had  assigned  it  to  A ;  a  covenant  of  warranty  m  such  worOiniEtoii 
assignment  is  not  necessarily  implied.  The  assignee  of  such  ' 

right  must  get  the  deed  of  transfer  recorded  m  the  proper 
office. 

^  33.  Both  avowant  and  person  making  conveyance,  may  8  Maule  b  S» 
take  an  assignment  of  a  replevin  bond  and  sue  joindy  on  it*      ^^• 

^  34.  3d,  Asagnees  of  a  hond,  how  entitled  to  mterest,  be. 
Tazewell's  exr.  «.  Barrett  b  Co.  4  Hen«  b  M.  359,  366. 
This  was  an  action  of  debt  brought  by  Barrett  b  Co.,  as- 
signees of  Walker  b  Co.,  assignees  of  Theo.  Bland,  obligee, 
against  Taasewell's  exr.  on  his  bond ;  penal^  £1800,  dated 
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Ctt.  16.  Marcll  IS,  1735 ;  oonditioped  to  pay  £900  on  or  before  De* 
Aft,  V.  cember  25,  1786 ;  assigned  to  Walker  h  Co.  May  10,  1786  ; 
and  by  them  to  Barrett  b  Co.  March  10,  1737.  May,  1786, 
chaoTDery  process  issued  and  was  served  on  the  obligor  and 
obligee  at  the  suit  of  bis  creditor.  September,  1787,  tbe^obli<^ 
gor  bad  notice  the  bond  was  assigned  to  Walker  b  Co.  March, 
1788,  an  attachment  issued,  to  compel  him,  Tasewell,  to  an* 
swer ;  the  same  month  Walker  b  Co.  assigned  to  Barrett  b 
Co.  May  31,  1788,  the  court  made  an  order  to  restrain  Taze- 
well from  disposing  of  any  debts  or  effects  of  Theo.  Blandt 
and  Barrett  b  Co.  made  defts.  to  the  suit,  who  filed  their 
answer,  and  August,  1788,  withdrew  it,  and  the  bill  dismissed 
as  to  them.  In  September,  1793,  Tazewell  filed  his  answer, 
jive  ff€ar$  and  a  half  after  the  chancery  process  issued  bc»f 
during  which  time  he  withheld  the  debt  from  Barrett  &l  Co«» 
and  refused  to  pay  interest  during  this  time,  under  a  pre- 
tence the  said  process  confined  the  debi  in  his  hands.  On 
these  facts  held,  1.  after  a  hondjide  assignment  of  a  bqpd,  and 
notice  thereof  to  the  obligor,  he  csAnot  be  restrained  by  a 
chancery  attachment,  at  die  suit  of  the  obligee's  creditor, 
firom  paying  the  debt  to  the  assignee,  though  the  s^bpcsna  with 
the  clerk's  usual  endorsement,  was  served  on  him  before  he 
received  such  notice;  and  afterwardi  (but  before  be  answered 
the  bill)  the  court  made  an  order  as  above,  restrainmg  him 
firom  paying  the  debt.  2.  That  the  obligor  was  not  entitled, 
in  a  suit  against  him  &y  »aid  assignees^  to  any  deduction  of 
interest,  between  the  day  when  the  bond  became  payable,  and 
the  time  when  the  restraining  order  was  set  aside.  Judge 
Fleming  add^d,  it  was  by  the  obligor's  fault,  the  process  was 
so  long  pending. 


CHAPTER  XV. 

ATT0RNIE8. 


1  Es  s.—  ^'^'  ^  •  Assumpiii  for  their  fees.  §  1 .  Whenever  attor*^ 
Am.  PrecT*  Dies  are  employed  by  any  one,  in  court,  or  out  of  court,  they 
108.— 1  Com.  mgy  have  an  action  of  aaumpi^  for  a  compensation  for  their 
?'seiw.T4S.  services,  or  for  their  services  and  disbursements,  done  and 
Latw.  31.—  made  by  request,  for  tbe  price,  where  that  is  agreed,  and  where 
c^^  £1 '^  not,  for  a  quantum  meruit;  onhe  may  have  debt  in  many  ca- 
'  ses. 

^  2.  jiiiumpiit  by  an  executrix.  The  pit.  declared,  that  her 
testator  being  an  attorney  of  the  C.  B.,  the  doft*  was  indebted  to 
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tarn  in  diven  suras,  for  oosts  aad  etpenses,  by  the  testator  laid    Cn.  l5. 
out  and  expended  at  tfae  deft's«  request,  for  prosecuting  and  de*    Art*  I. 
lending  divers  suits  for  tfae  deft.,  and  for  bis  fees  in  divers  V^ry^^ 
terms,  and  the  testator's    expenses    and    sums  of  money  cro.  car. 
kid  out  as  servant  and  solicitor  of  the  deft,  b  divers  other  M9,  Tbonbjr 
courts  in  Westminster,  at  the  deft's.  request,  in  prosecutmg  and  I'selw.  n.  P. 
defending  his  suits  therein,  the  deft,  promised  to  pay  the  tea*  l^d, 


Utorkc.  uTrTTorkt 

^  3.  Judgment  for  the  ph.,  and  error  was  brought  because  heanJasUr 
he  demanded  fees  in  other  courts,  where  he  was  not  attorney,  witfaboid  kit 
which  is  maintenance  and  unhiwful,  but  the  judgment  was  af-  eyfuM  Mmt 
firmed  by  ail  the  court.  And  it  was  held,  that  an  attorney  may  afiofda  r^lei 
well  be  a  solicitor  for  his  client  in  other  courts,  as  well  as  in  the  ">  *  wBiraaiy 
court  where  he  is  attorney,  and  a  promise  to  pay  him  for  his  cauies'  R. 
tervices  is  lawful  and  good.  221. 

^4.  Trevilian,  an  attorney,  sued  Sands  for  £10,  for  that  {^^^1^ 
Sands  retained  him  to  prosecute  a  suit,  as  an  attorney  to  one  one  yew,  Im 
Worlich,  and  promised  to  pay  the  pit.  his  fees ;  and  the  court  ^^*  !■■*  1^ 
held  that  dAt  did  not  lie  agamst  Sands,  but  oitumpnt  only,  but  J^^S^^ 
debt  might  have  lain  against  Woriich,  who  assented  to  the  ser*  Coieman 
vice.    The  same  if  an  asent  or  solicitor  employ  him.     War-  ^^  Brooks 
rant  of  attorney  need  no!  be  sealed,  6  TaLi.  £64,  nor  wit-  C^" 
ilessed.  m,  1M> 

^5.  A  and  B,  attorneys  to  C,  by  deed  covenanted  under  ^^^  ^J^ 
their  hands  and  seals,  to  convey  lands  to  D,  on  his  paying  a  ror^i  Com. 
certain  sum  of  money.    A  and  B  brought  covenant  in  their  P;,^' oTT 
own  names  agamst  D,  and  judgment  for  the  deft.,  for  if  the  sis?!-    ' 
covenant  is  to  be  viewed  as  made  widi  C,  the  action  must  be  1  Seiw.  146. 
in  his  name.    But  if  to  be  viewed  as  made  by,  and  with  the  ^^"'d^' 
attorneys,  m  their  own  names  as  attorneys,  then  tfae  contract  nrtv  De 
is  void.     See  Frontm  v.  Small ;  2  Ld.  Raym.  1418;  Com*  SuMey. 
D.  tit.  Attorney,  e.  14r 

^  6.  Attorneys  and  solicitors  may  have  debt  or  inddniatuM  1  selw.  146. 
as$mf9ii  for  their  fees ;  a»9ump$it  is  most  usual ;  and  one  may  — ^ro  J. 
have  this  action  for  soliciting  a  cause  in  a  court  in  which  he  is  ^^^od^^^ 
not  attorney.    Cro.  Car.  159.  hoiue. 

^  7.  And  to  an  attorney's  action  of  Mmwifiii  the  deft,  may  Ld.  Raym.  r 
plead  the  statute  of  limitations;  to  wit :   that  he  did  not  prom*  j.^^^-  ^^^ 
ise  withh  six  years  before  the  action  brought.  iiiomas. 

^  8.  AttameyB  liable  &c.    If  A  aHow  his  name  to  be  used  8  Johns.  R. 
by  B  m  au  action,  as  lessor,  but  on  condition  A  be  subjected  ?^|]f!f  ^  ■ 
to  no  costs,  and  B,  his  attorney,  so  use  A's  name  as  to  subject  to?  &  ai. 
him  to  costs,  A  has  an  action  agunst  the  attorney  to  recover 
aH  he  is  cM^d  to  pay. ' 

^  9.  A§9wmpHt  for  bis  fees,  and  held  though  it  may  not  be  0  Johns.  R. 
necessary  to  prove  die  attorney  originally  employed  by  the  l^J^^^ 
party,  yet  his  recognition  of  him,  in  some  stage  of  the  cause,  Roy  L  a. 
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Ch.  15.  is  necessary  to  be  shown,  to  make  the  par^  liable  for  coatal 

ArU  2.  The  attorney's  acting  as  such  in  the  cause  is  not  sufficient. 

V^v^^  ^10.  If  an  attorney  be  sued  in  an  inferior  court,  in  whieii 

!>- Johns.  R.  he  is  privileged  from  arrest,  the  cause  cannot  be  removed  into 

OeveiMd  **  ^^^  Supreme  Court  by  a  habeoi  corpw  cum  eatui. 

attorney. '  §  1^^*  I^  19  not  a  good  defence  to  an  attorney's  ackioo,  to 

2  PhiL  £v.  shew  negligence  in  his  conducting  the  business  for  which  he 
31  Johns.  R.  ^h^gcs,  and  if  a  defence  it  is  not  in  evidence  on  the  general 
547.  issue.     Runian  v.  Nichols* 

6  T.  R.  861,  Ant.  2.  Where  he  has  a  lien  for  coiU,  and  an  astumpiit  liek 
pert^ic^m  *^'**^*-  ^  *•  The  pk's.  debt  and  costs  are  often  recovered 
b!  616^-  by  the  industry,  and  of  tea  at  the  expense  of  his  attorney, 
8T.  R.666y  therefore  he  has  a  lien  on  the  debt  and  costs  in  the  hands  of 
JH^a!^  the  deft,  or  his  attorney,  after  notice  given  to  the  hdder  of 
1  Maale  Sk  them,  by  the  pit's,  attorney,  his  bill  not  being  paid ;  therefore 
d^''?'£^'  if  after  such  notice,  the  deft's.  attorney  pay  the  pit.  his  debt 
464,Onnerod  ^^^  costs,  though  to  prevent  the  deft's.  being  arrested,  yet  the 
V.  Tate.  deft's.  attorney  must  pay  the  pit's,  attorney  his  said  bill  where- 

of notice  was  given.     It  will  be  observed  in  that  case,  that  the 
pit's,  attorney  had  his  lien  on  what  never  was  in  h»  hands  or 
possession. 
5  Mass.  R.  ^  ^*  ^"^  1"  ^1^  ^^^^  referees  reported  in  the  pit's,  (avor, 

309,  Gatchell  and  before  judgment  the  parties  themselves  setded  the  mat- 
9.  Clark.        ^Qj.^  ^Qj.  ^f  ^Qj^Q  after,)  the  court  held  that  the  pit's,  attorney 

had  no  lien  on  the  cause  for  his  fees,  but  his  only  remedy  is 
by  action  against  his  client.     For  before  judgment,  the  pit. 
might  settle  the  action  '^  against  the  consent  of  his  attorney," 
and  that  "  after  judgment,  if  the  pit.  released  the  judgment 
to  the  deft.,  the  law  had  provided  no  remedy  for  him,"  but 
such  action.     So  he  has  for  a  general  balance  a  lien  on  his  cli- 
ent's papers  in  his  hands.     Maule  &l  Sel.  <535. 
Doagi.  104,        §  ^*  '^h^  attorney  has  a  lien  on  his  client's  deeds,  papers, 
238,  Mitchell  and  money,  for  his  bill,  and  will  not  be  ordered  to  deliver  them 
e.  oidfield.     ^jtbout  being  paid  his  fees.    But  not  on  a  deed  he  has  drawn, 

after  it  is  executed,  i  L.  Ray*  738. 
4  T.  R.  123.  ^  4.  The  deft,  had  recovered  judgment  in  the  first  action 
—12  Mod.  against  the  pit.  and  B ;  and  in  this  action  the  pit.  recovered 
H^it  no?'~  judgment  against  the  deft. ;  and  the  court  allowed  the  attor- 
haid  to  pro-  ney  of  the  pit.,  Mitchell,  lo  be  satisfied  his  costs,  before  the 
dace  in  evi-  ^gf|^  ^^^^  allowed  to  make  an  off-set  of  the  judgment  he  had 
per,^left^'  recovered  against  the  pit.  and  B,  against  this  judgment* 
with  him  in  Mitchell  had  absconded ;  and  Lord  Kenyon  said  this  off>set 
caase^^         was  not  by  the  statute  of  off-sets,  but  by  an  equitable  jurisdic- 

3  Day's  Ca.  tion  the  court  had  often  exercised.  Mitchell's  attorney  was 
499;  he  can  concerned  only  in  this  his  faction  against  the  deft*,  aot  in  the 

waive  his 

privilesa  bat  by  leave  of  court,  9  Johns.  R.  216. 
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^left's,  action  against  Mitchell  and  B.     See  more  cases  tet^cff^    Cr.  15. 
Cfa.  168,  a.  1,  a.  6,  be.  Art.  3. 

^  5.    If  an  attorney  have  papers  of  his  client  in  his  hands,  v^^v^^ 
the  court  will  order  the  attorney,  on  his  fees  being  secured,  to  8  T.  R.  9f75, 
deliver  them  to  his  client ;  but  if  a  third  person  have  an  inter-  ^^  Hughes 
est  in  them,  the  court  will  direct  security  that  they  be  produc-  "     '^^' 
ed  for  his  inspection  on  his  demand  of  them.     Practice  the 
K.  B^  and  C.  B.,  are  different.   2  H.  Bl.  587,  and  cases  cit- 
ed. 

^  6.  In  this  case  it  was  decided,  that  if  die  pit.  settle  the  p^^^  ^as, 
debt  and  costs  with  the  deft,  before  the  pit's,  attorney  has  been  Wei£  p. 
paid  his  fees,  the  court  will  not  compel  the  deft,  to  pay  him,  B?'?>  ■'^ 
unless  be  gave  notice  to  the  deft,  not  to  settle  with  the  pit.  ^^  ^^ing 
till  his  bill  should  be  paid ;  this  strongly  implies  that  if  he  had  in  the  militia, 
given  such  notice,  the  action  could  not  have  been  settled  with-  SA^^*^-  . 
out  paying  his  fees  : — Is  it  difficult  to  reconcile  the  English  ueg^  m^^* 
cases,  with  that  of  Gatchell  v.  Clark  ?   See  Howell  v.  Harding,  be  taken 

^  7.  In  this  case  the  court  held,  that  an  attorney  had  a  Ken  Q^'^b^"^^' 
for  his  bill  on  monies  levied  by  the  sheriff,  under  an  execution  i  H.  Bl.  I2&| 
on  a  judgment  recovered  by  his  client,  though  the  defendant  S".^"  ^* 
bad  notified  the  sheriff  to  retain  the  money,  stating  be  should    ^  ^*' 
move  to  have  the  judgment  set  aside  for  irregularity^ 

^  8.  The  pit.  recovered  judgment  against  d^e  deft,  for  i&400  g  T.  R.  407, 
on  a  bond,  charged  him  in  execution  in  1783,  and  died  in  1797.  Fyn«  v. 
In  this  term  (1799)  dlie  deft,  moved  to*  be  discharged  out  of     ^' 
custody,  his  wife  having  taken  administration  on  the  pit's,  es- 
tate.   The  court  held  the  pit's.  Mxxnej  bad  no  lien  on  the 
judgment,  so  as  to  prevent  the  deft,  being  discharged ;  that  the 
action  was  destroyed  by  the  deft's.  wife  taking  administratioQ  to 
the  creditor. 

^  9.  But  it  is  to  be  observed,  that  these  rights  can  only  ex*  12  Hod.  851. 
tend  to  persons  who  can  legally  be  attornies,  and  in  the  case 
in  which  the  service  is  done.  Who  is,  or  is  not,  such  a  one,  is 
properiy  to  be  considered  tmder  dlie  head  of  attornies  general- 
fy.  Every  attorney  is  under  the  power  of  the  court  and  amen* 
able  to  it,  and  may  be  attached  for  any  contempt  of  it.  Mass. 
Act,  Feb.  26,  181 1  j  this  act  provides  that  in  case  of  cross  ex- 
ecutions the  attorney's  lien  shall  not  be  affected ;  11  Mass.  R. 
236,  Baker  i^.  Cook ;  this  act  gives  him  a  Ken. 

Art.  3.  Subnuiisian  by  an  attorney.     ^1.  If  B  submit  to  i  Salk.  70. 
reference  as  die  attorney  of  C,  B  shall  be  bound.     See  the  ^Un.  679.^ 
case  of  Bacon  v.  Duberry,  ante.    It  must  be  understood,  the  see  Arbi^ 
tfUtomey  is  bound  only  when  he  does  not  bind  bis  principal,  ei-  tion,  Ch.  13, 
tber  because  he  has  no  power  to  bind  him,  or  because  he  does 
not  proceed  in  a  manner  tp  bind  him ;  for  if  the  attorney  has 

Slower  to  bind  his  principal,  and  does  in  fact  so  submit  to  re- 
erence  as  to  bind  him,  then  the  submission  is  the  principal's 
TOL.  I.  38 
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Ctt.  15.    act,  he  is  bound,  and  the  attorney  is  not  pcKsonally  bounrf^ 

Jlrt,  4.      See  BanfiU  v.  Leigh  b  al.,  where  a  practising  attorney  may 

V>^v^^    bgally  refinquisb  bis<  business  to  ocbers  on  terms. 

8  T.  B.  flOTL        Akt.  4.  Who  is  an  attorney  Ice.     An  attomey  is  one  pnf 

t  ^^^  o^'     ^  ^®  place  of  another,  and  is  public,  as  an  attorney  an  law,  or 

1  BacrAbr^'  private,  '^  who  has  authority  given  him  (o  act  in  the  place  antf 
123, 196.  stead  of  him  by  whom  he  is  delegated,  in  private  contr  cts  an4 
f  Com  ^""  agreemeotB,"  which  authority  must  be  by  deed,  "  that  it  may 
60(s, 007,626.  appear  that  the  attorney  has  pursued  his  commission."  An^ 
-^1 '^•^^•— yeme  c&uerU^  mtnerf,  alienty  be.,  may  be  attomies.     He  must 

96  -^Chi!^    ^^^  ^  lawfiil  warrant. 

27  ^2.  According  to  the  case  of  Needham  «.  6oriiam>  and 

^TjK^aoi"  ^^'^^  cases,  a  deed  or  written  pow«r  is  not  always  necessary 
F.N.B.S9.1.  to  constitute  an  agent  or  an  attorney,  but  that  b^  fm'ol  ap- 

8  Sidk.4»,      pointment  one  may  refer  to  arbitration,  or  transact  bo»ness  for 

another.     The  English  anciently  required  every  one  to  iqipear 

in  court  in-  person  as  the  writ  commanded. 
Sl^'*Law      ^  ^'  ®y  Massachusetts  Colony  Laws,  revised  A.  D.  1673, 
U.^^tt^!'^*  ail  pits,  were  allowed  to  sue  for  any  estate,  or  to  sue  f<^  any 
Act  Not.  4,    ri^t,  by  attorney  avihorized  under  band  and  seal :  and  now 
c^'ls  26    ^^^17  ^^^'  '^  *  oruninal  canse*  most  appear  in  person,  except 

2  Hawk.  P.  c.  in  a  few  cases  in  which  the  court  may  allow  his  appearance  by 
Sf^Hifiis****  **^™^'     ^^  every  capital  case  he  must  appear  in  person  ;  to 

this  rale  there  can  be  no  exception  ;  bat  tor  every  crime  un- 
der the  degree  of  capital,  the  deft.,  by  the  favour  of  the  court, 
may  appear  by  attorney,  and  this  till  conviction. 
Cbitty  27.^  The  many  oases  in  the  old  laws  of  England,  in  which- the 
7  T.  R.  209.  puity  could'  appeitr  by  attorney,  only  by  particular  statutes^  ob 
Ai&  kin^s  license,  may  now  be  put  out  of  the  question.  One 
may  be  attorney  by  paroly  to  sign  and  endorse  biUb  and  notes 
Soc. 

§  4.  By  this  act  of  the  United  States^  in  all  their  courts, 
Statute  of  the  ^'^^6  parties,  may  plead  and  manage  their  own- causes  person-* 
U.  s.  Sept.  4,  ally,,  or  by  the  assistance  of  such  counsel  or  attornies  at  law,^ 
1780.  ^  by  their  rules  may  be  permitted*    Laws  of  Maine,  Ch.  89. 

Art  12,  Dec^  ^  6.  Aad'  by  the  Constitution  of  Massachusetts^  every  man 
mrhts.°  ^^  ™*?  be- heard  in  his  defence  by  himself  or  counsel. 
The  coart  on  By  many  statutes  passed^  and  by  the  rutes  of  all  bur  courts, 
general  prin-  qq  man  ^an  he  admitted  to  practise  as  an  attorney  or  counsel* 
tqJt^  anif  ^  i°  them,  unless  he  be  of  a  good  moral  character,  and  is  pro-' 
poKcy  will  perly  qualified,  and  has  taken  and  subscribed  the  necessary 
d^!u!»  b^  oaths.  The  statutes  and  rules  in  regard  to  this  subject  in  die' 
tweeotheB  United:  States  are  numerous,  and  to  be  found  at  large  indie* 
and  their  cli-  statute  books,  r^ilos  of  courts^  and  bar  rules,  which  are,  veiy 
soanTthe  lat-  generally)  calculated  to  fbrm  and  preserve  in  the  United  States 
ter  &c.         a  nespeotable  order  of  lawyers* 

9  Johns.  R.  '^  ' 
263. 
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§  6.  It  is  a  geoeial  rule,  that  no  one  can  make  ui  attomef,    Gh.  1$. 
wbb  bas  not  a  capacity  to  act  and  bind  him    or  herself.    Art.  4« 
Hence,  minors  and  married  women  cannot  make  attomies ;  V^^v^v^ 
and  where  the  hpsband  and  wife  are  sued,  he  makes  an  attor-  ^'  ^-  ^-  ^'» 
uey  for  her ;  but  all  persons  of  discretion  may  be  attoffnies,  as  i  Mod.47,7t, 
jnumts  having  discsetion  and  understanding  8cc.  S96, 297.-^ 

^  7.  An  English  statute  empowered  all  persons  to  appear  |^^'  ^^' 
by  attorney,  who  bad  ability  to  make  him.  w.  ii,  c.  lo. 

^8.  It  is  error  to  appear  by  attorney,  where,  by  law,  it  i  Co.  116  to  ' 
4Damaoi  be  done  ^  and  it  it  ervor,  if  an  ufrnt  appear  by  attor-  ^^>  Beich- 
ney,  nor  can  a  retraxit  be  by  attorney ;  but  an  attorney  may  saik.  89. 
remit  damages. 

The  attorney's  consent  in  court  binds  his  client ;  if  he  takes  Salk.  pa,  87« 
jipon  himself  to  appear,  the  court  looks  no  further ;  but  pre^  ^' 
oeeds  as  if  be  bad  sufficient  power,  and  leaves  the  party  to  his  MiMtbeioBw 
action  against  his  attorney.     He  is  not  compellable  to  appear,  belng'em-^^ 
unless  be  takes  bis  fees  or  backs  the  warrant,  or  takes  a  power,  ployed  io  a 
And  if  he  appears  without  warrant,  our  courts  receive  him  as  ^j\     ^ 
an  attorney  of  the  party,  if  he,  the  attorney,  declares  he  bap  142^  *"' 
been  spoken  to  by  bis  cUent,  or  by  one  for  bim.  The  attorney 
who  undertakes  to  appear  must  do  it  in  a  proper  manner,  and 
bis  entry  as  an  aitwmey  may  be  so  amended  as  to  stand  as  the  stra.  144: 
^ntry  of  a  guardian. 

^  9.  An  attorney  must  appear  if  he  undertakes  to  do  it^  s^-  ^^ 
though  at  the  request  of  a  third  person  only,  and  without  the  ho'STmIu^.* 
knowledge  of  the  party  interested,  where  his  appearance  is 
necessary  to  support  the  proceedings. 

i^  10.  If  an  executor  give  me  a  power  of^-attQcney  to  act  6T.R.eoo, 
for  him  as  executor ,  this  does  not  authorize^  me  to  accept  a  bill  Gerdner  «. 
of  exchange  to  charge  him  in  hit  own  right,  though  for  debts  cuttylK>. 
due  from  his  testator.     The  power  of  attorney  was,  in  this 
case,  cautiously  drawn,  to  enable  the  attorney  to  charge  the 
executrix  as  9uch  anly^  whereas  he  accepted  the  bill  to  charge  Reaves  D.  R. 
her  in  her  own  right.    An  attorney  can  never  substitute  but  868, 8M. 
by  express  power. 

^11.  Where  an  attorney  is  liable  for  defamation,  aee  De*  sWiU-ase^ 
famation.     Where  he  may  be  a  witness,  see  Witness  &c.         piu^r.^ 

If  an  attoruey  do  not  do  bis  duty  in  a  cause,  as  if  he  do  not  4  Borr.  aoei. 
charge  the  deft,  in  execution  as  he  ought  to  do,  and  an  action  Tii^l^^ 
be  brought  against  such  attorney  by  law,  the  jury  mav  give  such  gtad.  ise, 
damages  as  Siey  may  think  reasonable  under  all  the  circum- 
stances of  the  case,  without  regarding  the  amount  of  the  ori- 
ginal debt  lost  by  bis  negligence.    Where  liable  or  not  as  to 
advice. 

%  12.  If  an  attorney  at  the  suit  of  his  client,  sues  out  an  |g^||r  ^^' 
illegal  writ  against  a  deft,  and  causes  him  thereupon  to  be  srahamv' 
imprisoned)  trespass  t;*  et  amii$  for  false  iipprisonment  lies  as 
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Ch.  15.    well  against  the  attorney  as  the  client ;  as  where  the  attorney 

ArU  4.      caused  the  body  of  an  administratrix  to  be  taken  in  execution, 

K^^\''\j  without  suggesting  she  had  been  guilty  of  a  devastavit. 

Salk.  89,  ^  13.  If .  an  attorney  have  a  warrant  to  appear  for  the  pit. 

*""^-  A^-     in  the  original  action,  it  is  no  warrant  to  appear  in  the  scire 

^..i"^^  'facias  against  the  bail.     This  is  a  different  cause  ;  his  power 

Abr.  188.        continues  to  Judgment  and  suing  out  execution  within  the  year, 

and  longer  if  the  execution  be  continued,  but  he  cannot  sue 

the  judgment. 

(^  14.  By  Massachusetts  Colony  Laws,  no  magistrate  acting 

in  the  cause  as  judge,  could  be  advised  witli  as  counsel  by 

either  party. 

Hob.  18.^         $  15.  An  attorney's  power,  though  made  irrevocable,  yet 

S^k.  87.—     it  may  be  revoked,  where  it  vests  a  mere  authority,  but  other- 

•     wise,  where  it  vests  an  interest,  as  to  confess  a  judgment  to  A, 

where  this  judgment  is  a  part  of  his  security  for  a  debt.    A 

letter  of  attorney  ceases  on  the  death  of  him  who  gives  it. 

Bob.  117.  ^  16.  If  an  attorney  follow  a  cause,  to  be  paid  in  gross  when 

a  recovery  shall  be  had,  it  is  champerty. 
1  Com.  D.  ^  17.  It  is  understood  that  the  act  of  3  Jam.  I,  cb-  7,  as  to 

Tmi7N^P '  ^^^^^3  presenting  their  bills  in  certain  forms  to  their  clients 
147,  Brick-  before  they  can  sue,  has  not  been  adopted  in  Massachusetts, 
wood  V.  Fan-  if  it  has  been  in  any  of  the  United  States.  And  in  England  it  has 
*  *^'  been  held,  that  it  extends  only  to  suits  in  the  courts  of  West- 

minster hall.    Nor  have  the  acts  of  George  II.  on  this  subject 
been  adopted  here ;  hence,  the  many  cases  in  the  English 
books,  arisbg  out  of  these  acts,  do  not  apply  here. 
dEast4d8,         §  18.  An  attorney  may  be  empowered,  not  only  by  ex- 
Wns^-^cJifty  P^'^^s,  but  also  by  implied  authority  inferred  from  prior  con- 
29, 80, 31.      duct  of  the  principal :  as  if  an  agent  formerly  in  his  principal's 
absence,  usually  transacted  his  business  and  accepted  his  bills, 
and  the  principal  returned  and  approved  of  this,  he  is  bound 
in  a  similar  situation  on  a  second  absence  from  home.     So  if 
a  wife  forbid  A  passing  through  her  husband's  close,  and  he 
sues  A  for  doing  this,  the  law  implies  from  this,  she  had  power 
to  forbid  &cc.,  as  he  recognises  her  act  by  bringing  tlie  action. 
And  one  is  bound  by  every  act  of  his  general  agent  or  attor- 
ney, although  he  exceeds  his  authority.    But  as  his  power  is 
not  coupled  with  an  interest^  he  cannot  delegate  it,  unless  ex- 
pressly impowered  so  to  do,  and  he  must  mention  he  acts  as 
1  Cnui^  IL    agent  be.  except  he  be  z government  agent.  If  such  a  one  con- 
d48,  Hodg-     tract  for  its  use,  he  is  not  personally  liable,  though  the  con- 
^  r.  Dcx-    ^j.j|^  ^^  under  his  own  hand  and  seal ;  but  it  is  conceived 
there  must  be  reason  to  presume  the  contractee  knew  be  was 
acting  as  public  agent;  or  good  reason  to  believe  he  was  so 
acting.     In  the  body  of  the  indenture  Dexter  was  described 
as  secretary  pftoar^  but  he  signed  bis  proper  name  only. 
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(^  Id.  To  bind  the  principal  by  deed,  the  attorney's  power    Ch.  15. 
must  be  by  deed ;  but  his  deed  is  good  against  himself.     Nor    Jlri.  4. 
tan  one  partner  bind  another  by  deed^  unless  he  be  present  K^^^-y^J 
and  assenting,  even  though  the  deed  respect  their  partnership  Harrison  v. 
concerns.     Hence,  "an  attorney  who  is  only  authorized  by  £*t^2?2!07  — 
paroly*^  cannot  make  "  9i  feoffment  and  livery^*  or  a  lease  for  waUon's 
years.    No  set  form  of  words  are  necessary  m  his  signing.  2  Part.  160,  I6ft 

East  142.  ilr.^4^**'' 

^  20.  This  was  covenant  on  a  charter-party.     The  deed  watson  oa 
was  executed  by  G.  Dwyer,  by  order  and  for  account  of  Rush  Part.  102, 
bTilson,  and  it  was  held  to  be  void,  because  Dwyer  had  Ba^l^h.^^ 
6nly  a  verbal  authority  to  execute  the  charter-party.     When  a.  2p. 
an  attorney  in  an  action  may  cease  to  be  one.    13  Mass.  R. 
465,  469 

^21.  It  seems  to  be  a  settled  principle,  that  to  make  a  ]^^|^'^^f 
deed  by  attorney^  he  must  be  appomted  by  deed.  152.    " 

^  22.  If  one  endorsed  his  name  A.  B.  on  an  execution,  as  i  Maw.  R. 
attorney  to  the  creditor,  it  is  no  evidence  he  was  attorney.        v^teAooae 

^  23.  This  was  case  against  the  deft,  as  an  attorney^  stating  8  Mass.  R 
the  pit.  put  a  certain  note  into  his  hands  to  collect  &c.,  that  he  ^'..9^'^''  •» 
.retained  the  deft.  &c.,  directed  him  &c.,  that  he  so  carelessly  Also'iSMass. 
and  negligently  conducted  the  business,  that  the  pit.  lost  the  R.  816. 
note  &c.     Judgment  for  the  pit.     And  the  principle  settled 
was,  that  whenever  an  attorney  disobeys  the  instrucdpnsof  bis 
client,  and  a  loss  ensues,  the  attorney  is  liable  for  it. 

^  24.  Several  matters  &c.    Supreme  Court  of  the  United  3  Dalla4  aoe. 
States  does  not  allow  counsel's  fees,  in  estimating  damages  on  — ^  Caines* 
which  a  decree  is  founded.     If  a  counsel  stipulate  in  a  cause,  scaines'R. 
it  is  as  effectual  as  if  done  by  the  attorney  on  record.     One  261,386,887. 
who  has  practised  three  years  as  an  attorney  may  be  admitted 
a  counsellor  :  and  in  admitting  one,  alienisfn  is  no  objection, 
he  only  takes  an  oath  of  office.     A  counsellor  is  entitled  to 
privileges,   (in  New  York)  and  hence  must  be  proceeded 
against  by  bill.     In  Massachusetts,  counsellors  only  can  argue 
issues  in  law  and  in  fact,  and  law  questions  arising  on  writs  of 
error,  certiorari,  and  mandamus  on  special  verdicts,  on  mo-  Uf"**'  ^ 
tions  for  new  trials,  and  in  arrest  of  judgment.     Counsellors 
may  practise  as  attornies. 

An  attorney's  practice  of  having  different  offices  in  different  4  Johns.  R. 
places  is  improper.  i^^- 

^  25.  In  England,  an  action  cannot  be  brought  on  an  attor-  Lofft  841^— 
ney's  bill,  until  a  month  after  it  is  delivered  to  his  client.  How  ^  l>o«"tf •  I*®- 
signed,  delivered,  be.  ';6  D.  &  E.  694 ;  2  Bos.  b  P.  343 ; 
1  H.  BK  291  ;  6  D.  b  E.  645,  646.    And  if  so  delivered  a 
proper  time  before  sued,  and  not  referred  by  the  client  for  ^  bos.  &  £. 
taxation,  he  cannot  on  the  trial  dispute  the  reasonableness  of  287. 
Ae  charges.    See  the  lawB  of  Louiiiana  on  this  subject,  en- 
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C«.  16,  AdedoD  tbe  principles  oo  ibe  French  law.  Civil  Code  of 
Art.  4.  Louisiaaa  431  to  426,  book  3,  title  13,  making  several  good 
tt^V^vJ  distinctions. 

11  Jobm  a  ^  26.  JSitormeM  in  A>ts  Fi^rJE;  «iay  ie  med  by  bill  ifc. 
'^  YidA^^  «^sMiinpW^*  The  (itt  against  the  deft^  an  attorney  of  Ihe 
ID.  &  eT  $Mpreoi«  Court)  was  filed  in  it  in  the  vacation  as  of  the  first 
y0.^7  Oo.  Monday  in  Augnst  1812,  in  which  the  promise  was  said  to 
^^^  ^'  have  been  made  September  1,  1812  ^  and  held  bad :  by  thi« 
aS|iHn4. 391,  19  by  many  other  cases,  it  appears  an  attorney  of  the  Supreme 
B.  1.  Court  is  originally  fued  in  it,  and  a  declaration  filed  as  of  the 

frueUng  lerm  on  a  promise  made  tfier  it,  is  bad  on  demurrer, 
hence  the  day  of  the  filing  should  be  mentioned.  Tidd's  Prac* 
707 )  Ch.  PI.  259,  263,  264,  265.  See  Cheetbam  v.  liowes. 
Then  it  may  be  proved  as  28,  below. 
^^^mJR.       ^  2Tf  Action  of  trespass,  assault,  See.  against  an  attwuey 
Loomfs!'^  ^'  ^^  ^^  ComiQon  Pleas  be.  $  he  plead  be  was  suable  only  in 
that  court,  ei^cept  as  to  the  rights  of  the  people.     Held,  his 
priviUg€  from  arrest  by  process  from  the  Supreme  Court  was 
eoofiqed  to  bis  necessary  attendance  on  that  court  and  Com- 
mon Pleas*    So  aUomies  of  all  inferior  courts,  they  have  no 
perpetual  eipclusive  privilege  as  against  the  jurisdicdon  of  the 
Supreme  Court. 
10  Johns.  R.       \  28.  BiUs  against  attomies  may  be  filed  in  the  vMCk 

WocnL^'^''*  ^  ^^^'     ^^^  ^®  ®^^^  ^^  deemed  to  commence  only  from  the 
time  of  filing  the  bill ;  and  though  filed  generally,  of  the  term 
the  pkp  at  the  trial  may  shew  when  the  cause  of  action  arose, 
and  if  after,  bad  on  the  rule  26  above  relied  on,  2  Stran^ 
1271 ;  3  Burr.  1241 ;  1  Caines'  R.  69  ;  5  D.  b  E.  325,  which 
to  promote  justipe,  albw  a  fiction  to  be  contradicted  8cc.  In  fact, 
New  York  and  several  States  have  allowed  to  their  attomies 
the  English  privileges. 
10  Johns.  K.       ^  29.  Attorney  OeneraPs  power  ioee  not  enable  him  to  di$^ 
Imw^^a-^^  ^^g^  ^  jei^^r.     As  where  the  deft,  was  in  custody  on  » 
bert  eap  0a.,  the  pit's,  attorney  on  record,  without  satisfaction  of  the 

judgment  or  the  pit's-  consent,  desired  the  sheriff  to  permit  the 
deft.  to^gQ  fit  large  to  obtain  means  to  pay  Sic.,  and  the  sheriff 
knowingly  allowed  the  deft,  to  go  at  large.  In  debt  against 
die  sheriff  for  an  escape,  held  the  pit's,  attorney,  from  biff 
general  character  had  no  authority  to  order  the  deft's.  dis- 
charge, without  the  pit's,  consent,  or  a  previous  satisfaction  of 
the  deb4,  and  the  sheriff  was  liable  for  an  escape ;  same, 
8  Jofins.  R^  361,  367  ;  till  judgment  obtained  the  attorney  baa 
large  and  Mberal  disoretion,  but  ha  cannpt  enter  e  r^wmi^  as 
il  is  a  perpetual  W»  and  equivalent  to  a  release,  said  the 
Chief  Justice*  Baker's  case,  8  Co.  68.  <'  Aod  the  admittaoee 
of  the  court,"  said  the  court  in  ifcat  case,  **  cannot  pr^udice  the 
pk»  in  so  high  a  degr^«  bill  ini^  dile(^7  <wi^rs  the  ^Atm^ 
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aoa  of  the  court  nay  toni  tte  pit.  or  domanchtnt  to  delsy,  but    Cli.  t0. 
AaH  nover  bar  the  ph.  or  demandant."    See  3  Roll.  R.  62 ;    Art.  1. 
I  Salh.  89 ;  6  Mod.  82.    The  act  of  New  Tork  (Sess.  34,  \^-y^^ 
e.  196)  saysy  sneb  discbarge  must  be  d^e  by  die  patty  or  his 
attorney  ^  tkeretmi&  lawfuDy  authorized.'' 

^  90.  Power  nf  attorney  to  make  a  deeicfbmd  presumed  lo  Johnt. R 
4jfier  foriy-'two  years  quiet  possession  Sft*    As  in  cjectmeut  the  *^#ilS5? 
ph.  sued  in  1809,  and  shewed  title  by  a  rdease  made  in  1767,  *'  ^'•■HF*"' 
in  partitum,  to  ||th8  of  the  land  stied  for,  and  prored  by  wit* 
jaesses,  that  all  Ura  lots  in  the  patent  8&  divided,  they  were  ac<^ 
quainted  with,  were  held  according  to  that  partition ;  and  no 
outstanding  title  appearing- in  the  two  remainmg  patentees,  the 
court  held ;  firsts  it  might  legaUy  be  inferred  die  lessors  had  a 
perfect  title  to  the  wholt.     Second,  where  a  deed,  d^ted  May 
14,  1767,  recited  that  several  of  the  grantors  conveyed  by  &.  See  Ch.  M, 
Y.  their  attorney  fcc.,  in   1809,  after  forty-two  years,  and  an  *-^>  ^ihgA 
acquiescence  in  the  tides  under  that  deed,  deemed  said  power  ^^  pnim- 
was  valid,  though  not  produced,  or  any  proof  it  was  executed. 
Third,  possession  of  a   lot  of  laud,   commenced  advenety 
twenty-five  years  before  the  suit,  by  clearing  four  or  five  acres,  ch.  104,  a.  4, 
not  shewing  what  part,  and  no  regular  tracing  tide  or  privity,  "ftjlike  prin- 
and  continued  possession  to  the  deft.,  does  not  prove  adverse  ^^^  ^' 
possession  to  bar  the  pit. 

^  31.  He  is  not  bound  to  proceed,  unless  his  fees  are  paid  2  Johns.  R. 
or  secured,  nor  unless  his  client  pays  his  costs;  he  is  not  bound  ^'„^f**"*** 
to  spend  money  for  his  clients  be.  witboift  being  secured. 

^  32.  Where  an  attorney  undertakes  to  appear  for  a  partf  5  Johns.  R. 
ia  a  cause,  the  court  will'  look  no  ftirther  as  to  his  authority.      ^-  See  Saik. 
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CHAPTER  XVI. 

ACTIOir  OF  ASSUMPSIT.    SALES  AT  ADCTIQN. 

AtLT*  1.    ^1.  In  sales  at  auction  there  are  some  things  203!l-i  H. 
peculiarly  to  be  attended  to.    In  these  sales  an  auedoneer  Bl.  88,  wii- 
may  sell  the  goods  of  another,  and  sue  for,  and  treat  them  as  {j^J,^*  ^'^ 
his  own.    Therefore,  if  an  auctioneer  at  my  house  sells  my  ch.  11,  a.  4, 
goods,  yet  he  may  have  an  action  against  the  buyer  for  goods  «Dd  0.— 
sold  and  delivered,  though  the  goods  are  known  to  be  mine,  BorrTim^^' 
and  not  the  auctioneer's.    And  Lord  Loughborough  aild  other  1  T.  R.  619, 
judges  have  proceeded  on  the  ground,  that  an  auctioneer  "  has  S?^^  \ 
a  possession  coupled  with  an  interest  in  goods,  which  he  is  em-  i^.'p.  sso.-^ 
ployed  to  sell,  not  a  bare  custody  like  a  servant  or  a  shopman,  s  Bimr.  1005. 
whether  the  sale  be  on  the  premises  of  the  owner  or  in  a  pub-  j^'li^'  j  v 

ao. ' 
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Ch.  16.    lie  auction-room.''  "  An  acttuil  poneuion  i»  given  to  the  auc' 

Art.  1.      tioneer  ;"  her  '^  has  also  a  special  property  in  liitn  with  a  lien 

V^VXJ  ^^^  ^^^  charges  of  the  commission  be."  ''  He  is  agent  for  each 

See  Ch.  32.  a.  party  in  diTOrent  things,  but  not  in  the  same  thing.    When  he 

9, 8. 9.  prescribes  the  rules  of  bidding  and  the  terms  of  the  sales,  be  is 

agent  for  the  seller ;  but  when  he  puts  down  the  name  of  the 

buyer,  he  is  agent  for  him  only/'  by  his  consent. 

Cowp.  395,         (J  2.  The  auctioneer  is  not  liable  to  the  owner's  action  for 

Christie.^     selling  his  goods  at  the  highest  bid,  though  against  the  owner's 

1  Com.  D.      express  direction,  not  to  sell  under  a  certain  sum  he  names ; 

wyn*"!^^''    for  it  is  one  of  the  essential  conditions  of  an  auction,  that  the 

166.  thing  be  sold  to  the  highest  bidder.    And  there  is  no  way  to 

guard  the  owner  in  this  respect,  except  one,  he  may  direct 

the  auctioneer  to  set  the  goods  up  at  such  a  price ;  but  the 

owner's  order  not  to  sell  under  such  a  sum,  is  not  an  order  to 

set  them  up  at  such  a  sum. 

6Bfas8  R  <S  3.  In  this  case  our  court  decided,  that  if  one  be  sued  for 

•.CuahmaiiT"  ^^  penalty  of  the  act  of  1795,  for  selling  his  own  goods  at 

auction  after  sunset,  he  is  not  estopped  to  deny,  that  he  was 

regularly  licensed  as  an  auctioneer.     Also,  that  the  license  to 

one  must  be  granted  at  a  meeting  of  the  sdectmen^  or  a  major 

part  ofthem^  had  for  that  purpose^  of  which  meeting  all  the 

selectmen  must  have  notice.     The  evidence  in  this  case  was 

the  testimony  of  two  of  the  selectmen  who  signed  the  license, 

and  the  act  expressly  provides,  that  the  license  be  given  ^^  at^ 

a  meeting  had  for  that  purpose^^  of  the  selectmen.     This 

license  was  signed  by  two  of  them,  not  at  such  or  any  meeting 

«  of  them^  and  there  were  three  selectmen.    Laws  of  Maine, 

Ch.  139. 

6  T.  R.  642,        %  4*  An  under-iidder  or  pufier  at  an  auction,  is  a  fraud  on 

Howard  v,     the  fair  bidder,  if  not  made  known  ;  and  the  highest  fair  bid- 

Cowp  a»6      ^^^  cannot  be  held  to  complete  the  contract ;  and  the  principle 

is  the  same  whether  goods  or  real  estate  be  sold.    New.  on 

Con.  219,  223,  same  principle  ;  but  held  in  equity,  the  buyer  is 

held  if  the  fair  bidding  is  continued  after  puffing  ceases.    See 

3  Ves.  620.   But  the  owner  may  bid,  if  before  the  auction  he 

-ri  Sehvyn    g'^^s  notice  publicly  of  his  intention  to  bid.  2  Bro.  C.  C.  326; 

166.-3  D.&  3  Ves.  jr.  630  ;  12  do.  477 ;  2  Haywood's  R.  328,  a.  2,  5, 6, 

^^  &c.;  12  Ves  jr.  483. 

3Ves.Jr.620»  §5.  But  there  may  be  an  under-bidder  in  some  cases, 
AiL^  V'  ^o"S^  known  only  to  the  auctioneer.  As  where  one  bid  £75 
jr.  606.  ^"  ^^'^  ^'^^  \^nAi  and  then  real  bidders  run  it  up  to  £101, 17f. 

an  acre,  and  it  was  held  t)iat  the  sale  was  good  ;  but  that  it  had 
been  otherwise  had  all  the  bidders  been  puffers  but  tiie  pur- 
chaser. This  case  was  in  chancery.  The  £75  bid  had  nb 
material  effecft  to  deceive  or  to  raise  the  price. 
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§6.  Bythis^act,  sales  at  auction,  and  the  duties  to  be  paid  Actof  Con- 
st them,  were  regulated  throughout  the  United  States,  but  this  f^^  h^july 
«ct  was  repealed  in  1801/  24,1613. 

^  7.  It  is  not  known  that  the  question  respecting  an  under- 
Iridder  has  arisen  in  our  practice,  though  it  has  been  a  very 
oommoncase  to  employ  one,  and  not  to  make  the  circurastance 
known,  and  very  often  this  under-bidder  has  bid  alone  against 
the  banA  fide  bidder. 

^  8.  If  the  highest  bidder  retract  his  bid  any  time  before  3  T.  R.  148, 
the  hammer  is  down,  he  is  not  liable  to  an  action  under  the  Paine  c.Caa©, 
usual  conditions  that  he  shall  be  the  purchaser ;  for  ^^  the  auc-  ^^^  ^  ^^ 
lioneer  is  the  agent  of  the  vendor,  and  the  assent  of  both  parties 
is  necessary  to  make  the  contract  binding,  and  thaC  is  signified 
on  the  part  of  the  seller  by  knocking  down  the  hammer." 

§  9.  The  auctioneer  is  liable  to  the  action  of  the  highest  imp.  m.  p. 
bidder  lor  the  deposit,  where  such  bidder  has  sufficient  reasons  isd.— 6  Burr. 
for  not  proceeding,  and  the  auctioneer  ought  not  to  part  with  ^^i^"' 
the  money  till  the  sale  is  completed  ;  but  where  the  title  is  not  skinnec.— 
good,  the  bidder  can  have  an  action  only  to  recover  back  bis  ^JJ^-  ^}- 
deposit  with  interest ;  and  any  sum  paid  and  accepted,  as  ear-  reau  o.  ^' 
nest,  bmds  the  bargain,  and  is  part  of  the  price.  Tbomhill.— 

t^  10*  At  sales  at  auction  the  printed  conditions  are  material,  |  ^^^[  ^^ 
and  govern  the  case ;  therefore  if  the  auctioneer  make  verbal  GunnU  V.     *' 
declaradoDS  inconsistent  with  them,  these  declarations  will  not  £rfaart. 
control  the  written  or  printed  conditions.  3  Dallas  416,  Clarke 
V,  Russell;  same  principle  in  N.  York,  11  Johns.  R.  555  ^  12 
East  6. 

^11.  If  money  be  paid  as  a  deposit,  though  less  than  is  re-  1  Seiw.  if. 
quired  by  the  conditions,  and  accepted  as  such  by  the  auction-  ^-  '^V^^^lj^ 
eer,  it  will,  as  to  him,  bind  the  bargain ;  and  he  is  personally  li-  ^^^[ 
lAle  where  he  does  not  name  tus  principal.     12  Ves.  jun. 
362,  484,  378. 

^12.  Assumpsit  for  money  had  and  received,  to  recover  a  Berry*, 
deposit  paid  by  the  ph.,  a  purchaser  at  auction  of  an  annuity  Jo^?^'  |e^ 
sold  by  the  deft.,  an  auctioneer.     One  condition  was,  that  a  lai.  * 

good  tide  be  made  out  by  July  lOth,  and  it  was  held  by  Ken- 
yon  C.  J.,  that  the  seUer  ought  to  be  prepared  to  make  out 
his  title  on  that  day.  The  purchaser  in  this  t^ase  has  a  right 
to  inspect  the  deeds,  though  not  to  keep  them.  Judgment  for 
the  pit.,  as  the  seller  had  failed  in  completing  his  engagement. 

^13.  The  same  principle  was  adopted  by  the  same  judge  1  Selw.  N.p. 
in  regard  to  a  real  estate  sold  at  auction  ;  and  further,  that  the  ^'  ]^> 
purchaser  has  a  right  to  recover  back  his  deposit,  if  the  tide  Bowley.' 
be  not  made  out  at  the  day  appointed  for  that  purpose,  though 
the  seller  may  be  able  to  make  it  out  afterwards.    Verdict  for 
the  deposit  and  interest,  and  in  another  case  it  wim  said,  1  Selw.  154, 
there  must  be  a  special  count  for  interest,  as  it  cannot  be  re-  Tborabin  & 

VOL.  I.  39  d. 
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Ch.  16  covered  on  a  general  oount  for  money  had  and  received  ;  and 
Art.  2.  there  cannot ''  be  any  further  damages  for  the  supposed  good- 
V^^v^^  ness  of  the  bargain,    recovered. 

7  East  668,  §  14.  Sugars  in  the  king's  warehouse  sold  at  auction.  The 
wh't^^'^^^^  auctioneer  informed  the  bidders  the  duties  would  be  paid  the 
^  si.  next  day ;  bidders'  names  noted  by  him  as  buyers,  and  samples, 

half  a  plound  to  a  hogshead,  were  delivered  to  them,  and  pri- 
ces bid,  noted  ;  samples  accepted  as  parts  of  the  purchases. 
Held,  the  sale  valid,  and  property  changed  at  common  law  and 
on  the  statute. 
6  Mass.  R.  Art,  2.  mi.fnerican  ca$e$  kc,,  Mass.  Aciy  June  16,  1795, 

ld6,Penni-  Feb.  21,  1820.  ^  1.  In  this  case  Jutau,  an  auctioneer,  was 
"i*"i*  ?"£'  ®>"P'oycd  by  a  deputy  sheriff  to  sell  goods  attached  of  the 
tr^e.llx  deft's.  on  execution  against  him,  and  advertised  by  the  officer. 
Mleby  Jutau  sold  them,  and  when  summoned  as  trustee,  had  the 

cenafauc-    Proceeds  in  his  hands,  and  was  informed  by  the  officer  for 
tioii  if  within  what  purpose.      Jutau  was  discharged,  for  he  was  the  mere 
the  statute  of  agent  of  the  officer,  and  there  was  no  privity  between  Jutau 
Caines'  Ca.     ^"^  ^^  deft.,  and  he  can  have  no  knowledge  of  the  rights  of 
in  £r.  801.     the  parties,  and  is  accountable  only  to  the  officer ;  and  it  was 
added  by  the  court,  that  the  pit.  should  have  summoned  the 
officer  as  trustee,  '^  from  whom  might  be  obtained  the  facts 
necessary  to  form  a  correct  judgment." 
Saanders  v,        ^2.  If  A  and  B  purchase  lands  at  auction,  on  written  con- 
Delano  t  al.,  Jitions  to  pay  $1000  earnest  down,  and  $1000  in  two  months, 
Nov!  Term''  and  another  $1000  in  four  months,  and  give  their  negotiable 
1810,  note  to  the  pit.,  the  auctioneer,  for  the  said  earnest,  payable 

1  Saond  ^0^  ^"  demand,  to  have  a  deed  when  they  sh^U  have  completed 
Fordage  v.  *  their  payments,  and  they  fail  to  pay  the  second  and  third  sums. 
Cole.—  they  will  be  held  to  pay  the  whole  of  said  note  ;  for  the  pur- 
LMgford^s  chase  fails  by  tlieir  fault,  and  the  note  is  the  earnest  money, 
case.— 1  Esp.  and  payment  of  it  bound  the  bargain,  and  was  part  of  the 
H8"*f  Oa  P"c®  5  hence,  when  earnest  is  given,  the  vendor  cannot  sell  to 
194"^  another,  unless  there  be  default  in  the  vendee.     4  Vesey  jun. 

720. 
1  Esp.  16.—  ^  3.  <<  But  where  a  deposit  has  been  made,  it  should  seem 
Saline  J^'  that  if  the  vendee  does  not  perform  the  bargain,  he  shall  for- 
Saville.—  feit  such  deposit,  which  is  the  rule  in  equity." 
1  Selw.  169.  $1000  earnest  forfeited  ;  and  it  is  a  general  rule  that  an 
2aa9.-.2  w.  action  lies  to  recover  back  earnest  money,  paid  at  auction  or 
Bl.  1078.—  otherwise,  only  when  there  is  some  fault  in  the  seller  of  the 
809^sfdo!^'  goods  or  estate,  or  m  bis  tide  ;  upon  any  other  principle,  the 
472.— See  purchaser  would  be  allowed  to  take  advantage  ot  bis  own 
Earnest,  Ch.  negligence  and  wrong,  and  to  rescind  a  contract  where  the 
n,a.2«i6.   f^uit  is  all  on  his  side. 

Harris  v.  ^  4.  If  the  purchaser  at  auction  of  an  equity  of  redenq>- 

Court'  Euei  ^^"'  ^'  ^^  ^^^^  estate,  make  aconditional  bid,  as  if  be  had  on 
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condition  the  deft's.  wife  has  released  her  dower  in  the  estate,  Ch«  16* 
^1000,  and  it  turns  out  that  she  had  not  released  it,  he  is  not  Art.  2. 
held,  though  the  highest  bidder,  and  the  equity  be  knocked 
off  to  him,  and  though  he  might  have  known  whether  she  had 
released  it  or  not,  by  examining  the  registry  of  deeds.  And  so 
the  highest  bidder  is  not  held,  if  the  vendue-master  or  auction- 
eer make  to  him  any  material  mistatements.  What  is  a  sale 
of  goods  to  change  property,  see  Ch.  139,  a.  8,  s.  9. 

^  5*  A  and  B  proposed  to  buy  goods  together  at  a  public  6  Johns.  R. 
auction,  but  not  to  bid  against  each  other ;  it  was  agreed  be-  IH  i>oo]io 
tween  them  that  A  should  bid  off  the  goods,  and  B  have  one  edSugd/veov 
half.     A  accordingly  bid  them  off,  and  refused  to  allow  B  one  17, 
half.    In  action  by  B  against  A.,  held,  the  action  did  not  lie, 
for  the  agreement  was  without  consideration  and  void,  and  also 
against  public  policy.     Like  case  3  Johns.  R.  29,  Jones  v. 
Caswell,  Jackson  v.  Catlin  ;  2  Johns.  248  ;  8  do.  50,  in  court 
of  error.     Sales  at  auction  are  within  the  statute. 

^  6.  A  contract  for  making  a  road  was  at  auction,  and  the  s  Johns.  R. 
pit.  and  deft,  agreed  that  one  only  should  bid,  and  if  struck  off  wilber  ^  ^ 
to  him  the  other  should  have  an  equal  share  in  it.     Being    ^^^^' 
struck  off  to  the  deft.,  the  pit.  sued  him  for  breach  of  contract. 
Judgment  for  the  deft.,  for  there  was  no  consideration,  and  so 
the  <?ontraiCt  was  void,  and  a  fraud  on  the  vendor. 

^  7.  Error  to  the  Circuit  Court,  Columbia.      Case  for  not  7  Cranoh 
paying  the  purchase  money  he,  the  deft.,  bid  at  auction  for  a  ^>  WeMar 
house  the  pit.  sold  to  him.    The  terms  were,  the  purchaser  ban^2  Tam. 
within  thirty  days  was  to  give  his  notes,  with  two  approved  in-  266,  Roberu 
dorsers,  and  if  he  failed  to  do  so  in  that  time,  then  the  estate  ^.Wyatt 
to  be  re-sold  on  his  account.     Held,  the  vendor  could  not  sue 
the  vendee  for  breach  of  contract,  until  a  re-sale   had  ascer- 
tained the  deficit,  for  so  were  terms  at  the  public  auction  ;  and 
second,  it  made  no  difference  if  the  vendee,  the  deft.,  after- 
wards instrifcted  an  attorney  to  draw  a  deed,  in  pursuance  of 
the  bid.  Other  sales  at  auction, see  Ch.  ll,a.  4,s.  ll,a.  6,s.l3. 

^  8.   Declaration  against  an   auctioneer  for  not  account-  2  ch.  on  Pi. 
ing  for  goods  delivered  to  him  to  sell.      Bui.  N.  P.  147,  128.— 1  Sann. 
Wilkyns  V.  Wilkyns;    6  Atk.   89;    Salk.   9,   Tattersall  v.  J^;7^^-^« 
Groote ;   2  Bos.  &  P.  136,  Barker  b  al.  v.  Thorold.     So  Kirby  14, 
t^ainst  a  vendor  of  an  estate  at  auction  for  not  making  a  good  Hohbs  v. 
title.     Cites  2  Esp.  R.  640;  ib.  641,  Berry  v.  Young.  *'*'^  ^  ^ 

^  9.  Lands  are  advertised  to  be  sold  at  auction,  and  the  ad- 
vertisement states  the  conditions  of  sale ;  this  is  a  writing  sign- 
ed by  the  vendor. 
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Ch.  17; 
Art.  2. 

CHAPTER  XVI!. 


ACTION  OF  ASSUMPSIT.    BAILBIENTS. 

0ee  Trover.  ^^'^'  ^'  General  principles.  ^  1.  Tbe  bailment  of  prop- 
Pow.on  Con.  erty  is  the  foundatioD  of  many  actions,  and  among  others^  those 
dfeciwatioiT  °^  anumpsit  principall) .  The  general  principle  is,  that  when- 
raited  to  ever  a  man  has  by  any  means  the  keeping  of  another's  goods, 
«ach  kind  of  the  law  implies  a  contract,  and  the  bailee  is  bound  to  take 
2*0°  oii'pi.  ^^'®  °^  them,  according  to  the  nature  of  the  bailment.  As 
104, 116.        if  cloth  be  delivered  or  bailed  to  a  tailor,  to  make  up,  he  has 

it  on  trust,  an  implied  contract,  to  render  it  again  when  made, 

and  that  in  a  workmanlike  manner. 
3  5alk.  11.—  ^  ^-  Since  the  leading  case  on  this  head,  of  Coggs  v.  Ber- 
Ld.  Rikym.  nafd.  Stating  six  sorts  of  bailment,  this  same  division  has  been 
pi^.onCoo  *^P^ed  and  pursued  by  many  law  writers,  as  Powell,  Bacon, 
247»i265.-i-  Btackstone,  Buller,  and  most  other  elementary  law  writers  on 
^^'^\^'  ^^  subject.  This  division  has,  on  the  whole,  been  found  to  be 
Abr."^  ^^  ^^  ^^^^  ^^^  1^^^  ^^^^  adopted,  and  under  one  or  the  other 
246^one8  head  every  case  nearly  may  be  arranged.  The  several  divis- 
^  16, 81,  Jqqs  formed  in  that  important  case  appear  to  be  these,  taken 
Saik.  2^  mainly  from  the  civil  law. 
same  case.         ^2.  Of  deposit.     As  if  I  deposit  my  goods  with  J.  S.  to 

BuTw! R*72  '^^^P  ^^^  ™y  "^»  *°^  ^®  ^^  ^^  reward,  he  impliedly  engages 
78.— Dr.  k  '  to  keep  them  with  care,  and  to  answer  for  his  gross  neglect. 
it"^'  1^^*'  "^^^  °°  action  lies  against  him  if  he  keeps  them  as  he  keeps 
Mutton  V. '  ^^^  ^^^'^9  though  he  keeps  his  own  negligently,  for  I  know  whom 
Cock.— Pow.  I  trust ;  and  if  he  gives  a  writing  to  re-deliver  them,  it  makes 

Kettle  «.  ^      In  this  case  the  court  took  a  difference  between  goods  de- 
BromselL       fivered  to  be  kept  safely,  and  goods  delivered  to  the  bailee  to 
be  kept  as  his  own  goodc  are  kept.      This  distinction  will  be 
further  considered  in  future  articles.     See  Civil  Code  of  Lou- 
isiana, page  410,  412,  414. 
Co.  L.85.—        ^  4.  Formerly  it  was  held  tbe  bailee  in  this  case  of  a  de*- 
2  B\.  Com.     posit,  was  answerable  in  all  events,  even  if  stolen,  or  taken 
463.-4  Co.    g^^^y  |jy  f^y^g  jyj J  violence,  in  the  English  law. 

Pow.  on  Con.  Art.  2.  ^  1.  In  one  find  my  goods^  and  has  no  reward  for 
2.W.— 2  sira.  keeping  them,  he  is  answerable  only  as  above,  for  his  due  care. 
This  due  care  is  to  be  viewed  as  a  moral  duty,  he  ought  to  per- 
form without  reward,  whenever  be  consents  to  be  the  keeper 
of  another's  goods ;  but  beyond  this  care  he  ought  not  to  be  li- 
able without  some  reward  for  his  further  care  and  attention. 
Centffiod^  ^  ^-  If  I  lend  my  horse  to  a  bailee  gratis^  to  be  used  by 

liOfK 
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him,  he  has  a  benefit  by  the  use,  and  the  law  implies  he  en-    Ch.  17. 
gages  his  utmost  diligence  to  keep  and  return  him,  the  least    Art.  4. 
negligence  will  make  him  answerable  ;   but  if  I  lend  a  thing   v,^v^^ 
solely  for  my  pleasure  or  profit,  on  the  same  principle  be  is  li- 
able to  an  action  only  for  his  gross  negligence,  for  where  the 
benefit  of  the  loan  is  his,  there  is  a  reward,  a  consideration  for 
an  implied  undertaking  to  keep  the  thing  safely,  otherwise  if 
he  have  no  benefit.     Mutuum^  a  loan  to  be  returned  in  kind, 
as  money,  grain,  Stc.,  is  governed  by  the  same  principle. 

Art.  3.  Cf  letting  an^  hiring.—^  1.  If  one  hire  goods  of  I^MiHoticm^ 
me  to  use  himself,  the  law  implies  that  he  engages  to  take  the  ^]^y„. 
utmost  care  of  them,  and  to  restore  them ;  but  if  they  be  stolen  916^— 
fipom  him,  he  is  not  liable,  per  Hoh  C.  J. ;  but  if  the  bargam,  '«»•»  *2' 
us  hiring  implies,  is  mutually  beneficial  to  both  parties^  the 
bailee,  according  to  the  latest  and  best  authorities,  and  the  rea- 
son of  the  case,  is  only  required  to  take  ordinary  care ;  for  in 
this  care  there  does  not  appear  to  he  any  particular  reason 
for  the  bailee's  being  viewed  as  an  insurer,  or  for  his  engaging, 
beyond  his  due  care,  and  the  hire  he  pays  is  a  quid  pro  quo 
for  the  benefit  he  receives ;.  and  so  it  is  to  the  bailor,  for  the 
inconvenience  of  being  out  of  the  possession  of  the  thing,  and 
the  use  of  it;  and  if  the  bailee  take  due  care  of  hat  of  hit 
otm,  there  is  no  greater  risk  to  the  bailor  than  there  would  be 
if  he  had  it  in  his  awn  possession.   Locatio  or  letting  is  on  the 
same  principle  as  conductio. 

Art.  4.  Of  pledges.    %l.  If  I  pledge  or  pawn  my  goods  P^w, 
to  A  for  money  lent  me,  he  must  use  due  diligence  to  preserve  f^^^ens^ 
them,  and  if  he  retain  them  after  the  money  i^paid  or  tender^  Pow.onCon. 
ed,  he  is  a  wrong  doer,  and  is  answerable  in  all  events-     As  ^-jT"    ,. 
pledgee  has  a  special  property  in  the  goods,  and  cannot  use  io5._2  Srik. 
them,  if  they  be  the  worse  for  using ;   if  not  the  worse  for  using,  622,— Bal.  N. 
still  he  uses  them  at  his  peril.   As  if  jewels  be  pawned  to  a  \'^^  ^^^ 
lady,  and  she  keep  them  in  a  bag  with  ordinary  care,  and  tliey  -^co.  83^ 
are  stolen  without  her  fault,  she  shaU  not  be  charged  ;  but  she  Jones  106, 
shall  be,  if  she  go  with  them  to  a  play,  and  they  are  stolen ;  268!l^ivil 
she  makes  advantage  of  them  beyond  the  intent  of  the  pawn.  Code  of  Lon- 
at  her  risk;    so  she  too  exposes  them,  and  on  this  account  iana446,460. 
also,  she  ought  to  run  the  risk. 

§  2.  If  the  pawnee  be  at  a  charge  in  keeping  the  pawn,  he  Bui.  N.  P.  72. 
may  use  it  for  his  reasonable  charge  ;  if  he  keep  the  pledge 
diligently  and  lose  it,  still  he  shall  recover  his  debt. 

%  3.  And  if  one  recover  judgment  against  me,  he  cannot 
take  my  goods  in  execution,  pawned  to  J.  S.  until  he  is  paid. 

^4.  If  I  pawn  goods  to  J.  S.  redeemable  at  a  certain,  day,  3  Selk.S67. 
on  failure  of  payment  his  property  is  at  law  absolute,  and  he  Z^^^^r 
may  sell  them  ;  and  if  I  pay  him  in  time,  and  he  refuse  to  de-  288.— 2  Esp. 
liver  them,  he  may  be  inidicted^  for  the  goods  being  secretly  84J,  347. 
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Ca.  17.  pawned,  it  may  be  impossible  to  prove  a  delivery,  for  want  of 
Art,  4.  witnesses  in  the  case  of  an  action.  A  factor  cant  pawn,  see 
V^^VXJ    Factor,  ch.  30. 

Contra.-^  §  5.  If  I  fix  fio  day  of  redemption,  and  die,  the  pawn  is  ab^ 

2Cain. Er.     solute,  for  I  have  during  life  to  redeem,  and  then  am  limited 

My  heirs  may  ^  ^Y  ^^^^  ^™® '  ^^^  ^^  ^^'  ^^^^'  ^^  ^^7  ^^  redeemed,  as  the 
redeem.—  time  of  redemption  is  not  governed  by  the  continuance  of  his 
Katdiffp^^'  Bfe.  "The  pledger's  property  is  conditignalj  and  depends  on 
Daviesw-^  performing"  the  condition  ;  so  the  pledgee's  property  is  con- 
2  Bl.  Com.      ditional^  and  depends  on  a  non-performance  ;  so  of  goods  dis- 

sey  ja^.278.    ^^^D®*'*  being  b  the  nature  of  a  pledge. 

2  Esp.  348,         §  6.  Pawning  in  itself  creates  a  lien;  as  where  a  testator  bor* 

Demaintry  r.  rowed  money  on  jewels,  and  afterwards  borrowed  three  other 

Frec.^n~~     sums,  for  each  of  which  he  gave  a  note,  without  taking  any 

Chancery      notice  of  the  jewels.    The  court  held,  that  the  lender  had  a 

691  "Is  ik^"  /ten  on  the  jewels  for  the  three  sums,  and  that  the  borrower's 

<286!  executors  could  not  have  the  jewels  without  paying  all  the 

sums.     For  it  must  be  presumed,  that  the  pawnee  trusted  to 

the  pledge  he  had  in  his  hands,  by  the  money  being  lent  «tii* 

iequently  to  the  pawning,  which  excluded  the  presumption  of 

any  trust  to  the  person  ;   but  if  the  loan  had  been  pri&r  to  the 

pawning,  there  had  been  no  lien. 

T.  R.a76,  ^  7.  But  though  the  pawning  creates  a  lien  in  favour  of  the 

p^tr  ^        pawnee,  he  cannot  have  more  interest  in  the  thing  pledged 

than  the  pawner  had.     As  if  tenant  of  plate  for  life  pawn  it  to 

a  broker  and  die,  and  he  have  no  notice  of  the  pawner's  pro- 

^  perty,  the  pawnee  has  no  lien  on  the  plate  as  against  him  in 

remainder. 
&T.  R.  176,        ^  8.  Yet  it  has  been  decided,  that  if  A  gets  my  goods  by 
Patrick^       fi^^^y  ^°^  pawns  them  to  B,  an  innocent  person,  and  for  a 
valwible  consideration^  I  cannot  recover  them  of  B,  till  his 
debt  is  paid ;  but  no  doubt,  B  must  be  perfectly  innocent,  and 
receive  them  without  any  kind  of  suspicion  that  A  came  un- 
fairly by  them ;  the  reason  must  be  that  I  or  this  innocent  per> 
son  must  sustam  a  loss,  and  it  is  more  reasonable  I  should 
than  he,  for  the  case  goes  on  the  ground  he  is  entirely  inno- 
cent, but  I  am  not,  for  there  must  be  some  negligence  in  me 
in  suffering  one  to  get  possession  of  my  goods,  and  making 
this  fraudtdent  use  of  them. 
Bui.  N.P.168.      ^9.  If  tlie  pawner  (after  tender  and  refusal)  recover  the 
—Co.  L.  209.  goods  in  an  action  of  trover,  yet  the  pawnee  may  have  an  ac- 
^'      '    tion  for  his  money,  for  the  duty  or  debt  will  remain ;  so  if  the 
pawn  be  stolen  or  perish  without  his  fault. 
Dyer  49,  $  10.  IVhen  the  bailor  may  countervumd.    A  bailed  money 

vln^  ^  "*'  ^'  ^^  ^'  ^^  ^®  "^®  °^  ^»  ^  ^^  delivered  at  his  marriage ;  A  may 

^"^'  countermand  this  money  at  any  time  before  it  is  delivered  over 

to  C,  for  A's  delivery  was  without  c<»isider«tion ;  otherwise^ 
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had  the  delivery  been  to  pay  a  debt  due  to  C,  or  founded  in    Ch.  17* 
mutuality :  this  was  a  gift,  and  a  gift  though  commenced  is  of  no    Art,  4^ 
force  until  it  be  completed  and  agreed  to.  And  A's  delivery  to  V.,^v^^ 
B  was  also  canditumalj  and  a  conditional  gift  is  revocable  until  sCo.se^Bul- 
the  condition  be  performed.  But  if  A  give  goods  hjdeed  to  B,  !«'».  Baker 
and  deliver  the  deed  to  C  to  B's  use,  the  goods  are  his  imme- 
diately, before  notice  or  agreement ;   for  by  the  gift  by  deed^ 
a  consideration  is  implied  or  intended. 

So  if  I  owe  A  $100,  and  deliver  goods  to  B  to  pay  that  Dyer  48,  in 
debt,  the  property  is  immediately  altered,  and  B  may  sell  the  ^^^^ 
goods.    In  this  case  also  there  is  a  consideration. 

§  11.  fVhat  a  pledge^  and  not  a  mortgage.  Walker  brought  iS/^i*?'*' 
trover  in  the  Common  Pleas,  against  M'Leian  b  Prince,  for  MXean'&al. 
a  promissory  note,  dated  Sept.  2,  1808,  made  by  A.  &  T.  r.  Walker,  in 
Wilber,  by  which  they  promised  to  pay  Walker  200  bushels  *"**'*• 
of  merchantable  wheat  at  Utica,  Feb.  20,  1811,  value  $200. 
Plea,  not  guilty,  with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial.  February  4,  1809,  the  pit.  and  defts. 
made  an  agreement,  by  which  he  delivered  to  them  said  note, 
and  he  agreed  if  the  wheat  did  not  sell  for  $200  he  would 
make  up  the  deficiency  to  them,  and  they,  by  said  agreement, 
gave  him  power  to  redeem  the  note  on  paying  $186  with  three 
and  a  half  per  cent,  interest,  within  six  months  of  the  time  the 
note  became  due.  Held,  the  note  was  deposited  as  BpledgCj  and 
not  as  a  mortgage,  2.  A  tender  by  Walker  of  $200,  on  or  before 
the  day  the  note  fell  due,  was  sufficient  to  entitle  him  to  a  return 
of  it.  3.  On  such  tender  and  refusal  by  M'Lean  Sz;  Prince,  Wal- 
ker might  have  trover  for  the  note.  The  pits,  in  error,  to  prove  it 
a  mortgage^  cited  2  Caines'  Cases  in  Error  202  ;  6  Johns.  R. 
258 ;  8  Johns.  R.  96  ;  2  Ves.jr.  378;  1  Pow.  on  Mort.  3;  1  D. 
b  E.  1 53.  And  as  to  parol  evidence  offered  to  prove  a  mort- 
gage and  not  a  pledge  was  intended,  it  was  rejected,  cited,  3 
Johns.  R.  319)  4  Johns.  R.  285  ;  8  Johns.  R.  116,  375  ; 
Peake's  Evidence  116  ;  1  Johns.  Cases  22,  145  ;  Bui.  N.  P. 
297,  398.  To  prove  it  k  pledge  and  not  a  mortgage  were  cited, 
Cortilyon  v.  Lansing,  2  Caines'  Cases  in  Error  202.  Curia ^ 
here  was  no  sale  of  the  note.  The  property  in  it  was  not  intend- 
ed to  pass  until  after  the  default,  '*  it  was  merely  deposited  with 
party,  and  the  legal  property  did  not  pass,  as  it  does  in  case 
of  a  mortgage.** 

^  12.  JVhen  goods  are  sold  and  not  baUed.  If  A  deliver 
100  bushels  of  wheat  to  B  at  his  mill,  and  B  agrees  there  to 
deliver  to  A  twenty  barrels  of  flour  therefor,  to  be  made  of  any 
wheat  B  has,  and  B  mixes  the  said  100  bushels  with  the 
wheat  of  other  persons  or  his  own,  so  that  said  100  bushels 
can  never  after  be  distinguished;  this  is  a  sale  of  the  100 
bushels  to  be  paid  in  flour,  and  not  a  baUment^  for  B  may  im- 
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Ch.  17.    mediately  dispose  of  this  wheat,  or  use  it,  and  he  is  account' 
Art.  7       able  but  for  the  flour.    Also  when  a  thing  is  bailed  it  must  be 
\^Y^J   kept  separate,  or  so  as  that  the  very  thing  bailed  may  b^ 
returned  as  it  was  when  received  ;  of  if  to  be  wrought  into  a 
new  form,  so  as  that  the  very  materials  may  be  returned.  The 
principle  is  clear  ;  hence,  in  the  case  in  19  Johns.  R.,  Sea- 
mour  V,  Brown  b  al.  there  was  a  sale  and  not  a  bailment. 
Maffdaiwn.         Abt.  5.  Of  goods  delivered  to  be  carried  S^c.for  a  reward. 
Gom?is8K>n.   ^  ^*   '^  '  deliver  my  goods  to  J.  S.  to  be  carried j  or  to 
See  Jas.  Inst  do  something  vrith  them  for  a  reward^  he  h  answerable  ac- 
I..8T.27.      cording  to  his  employment.     If  a  common  carrier,  common 
hoyman,  a  master  of  a  ship,  or  one  who  uses  a  public  employ- 
ment for  a  reward,  he  is  answerable  at  all  events,  except  as  to 
the  act  of  God  or  public  enemies. 

^  2.  If  goods  be  delivered  to  bailees,  factors,  or  other  per- 
sons, exercising  a  private  employment,  for  a  reward,  they 
engage  to  do  the  be^  they  can  with  them  to  preserve  the  pro- 
perty. And  there  is  a  reward  wherever  the  bailee  has  a  profit, 
either  in  a  sum  of  money  agreed,  or  in  the  way  of  his  business, 
as  the  taylor,  factor,  &c.  in  his  work,  by  way  of  exchange,  or 
any  other  consideration,  as  also  the  use  of  one's  horse  or 
plough  without  paying  any  hire,  or  the  use  gratis. 

Art.  6.  Or  to  be  carried  ^c.  toithout  a  reward.    ^  1.  If  I 
deliver  my  goods  to  J.  S.  to  be  carried,  or  something  to  be 
done  about  them,  without  any  reward,  and  he  behaves  negli-- 
WiliM  118,     gently,  he  is  liable.  If  he  undertake  generally,  he  is  liable  only 
Brnmse^l.       ^^^  ^^^  gross  neglect,  but  if  expressly  to  do  such  ati  act  safely 
and  securely,  he  is  liable  for  any  damage  happening  by  his 
miscarriage,  for  he  undertakes  and  is  trusted  on  these  terms. 
If  A  deliver  goods  to  B,  to  keep  safely,  B  is  answerable  for 
them  to  A  in  detinue,  though  he  be  robbed  of  them,  but  other- 
wise, if  delivered  to  B,  to  be  kept  as  his  own  goods  fyc. ;  but 
even  in  such  case  he  is  liable  for  damages,  arising  from  his 
neglect,  cited  2  Stra.  1099,  Mytton  v.  Cock. 
2  Bl.  Com.         §  2.  In  all  these  cases  there  is  the  implied  promise  of  the 
6  Bac^br.     ^^^^^^  before  stated,  and  if  he  break  this,  assumpsit  lies,  and 
159.— F.  N.     in  many  cases  also  some  other  action,  as  detinue  &c.  And  in 
BL89,D2.       all  these  cases  the  bailee  has  a  special  qualified  property  with 
and  TresMias.  ^^  possession ;  and  tiie  bailor  has  left  in  him  only  a  r^ht  to 
a  chose  in  action.     Each  may  support  an  action  against  him 
who  injures  the  goods,  or  takes  them  away ;  the  bailee  as  being 
Co  L  89—  responsible  to  the  bailor  himself  for  them.  But  then  it  roust  be 
2  Bac.  Abr.     Considered  what  is  possession,  for  if  I  leave  a  chest  of  goods 
20JJ,  ^J""     toith  J.  S.  but  keep  the  key  mysdf,  the  chest  only,  not  the 
Caae  of '       goods,  is  in  his  possession,  and  if  stoien,  he  is  not  liable.  There 
Southcote.      are,  however,  some  opinions  to  the  contrary. 

Art.  7.  Certain  principles  in  these  cases..    Bailment  is  an 
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inl^portant  article  in  the  doctrine  of  actions.  It  is  not  well  stated  Ch.  17. 
in  the  books,  and  to  understand  it,  its  principles  must  be  seen  Art.  10. 
together  ;  the  posseasian,  as  well  as  the  property  of  the  bailor  ^^^y^^ 
and  bailee^  must  be  examined.  The  principle  of  the  bailee's 
responsibility  is  a  plain  one  \  whenever  be  keeps  my  goods 
and  make  no  special  promise  to  make  him  responsible  for 
them,  and  has  no  reward  for  his  keeping  them,  then  he  is  an- 
swerable only  for  his  negligence ;  but  whenever  he  makes  a 
special  promise  to  keep  them  safebfy  or  has  a  reward  or  benefit 
in  keeping  them,  in  that  case  be  is  answerable  for  them  in  all 
events,  except  as  to  the  oc^  of  Ood  and  public  enemies.  And 
in  many  respects  all  the  cases  of  bailment  may  be  divided  into 
two  classes,  one  in  which  the  bailee  is  not  responsible,  but  for  his 
negtigencef  and  the  other  in  which  be  is  responsible  as  above. 
Such  benefit  or  reward,  more  than  a  gfUd  pro  quo^  is  viewed 
as  a  premium  of  insurance  to  all  purposes  but  the  two  stated. 

Art.  8.  Possession.    My  servant  who  has  the  care  of  my  2  Bl  Con. 
goods,  as  a  shepherd  of  my  sheep,  a  butler  of  my  plate  &c.,  s^^^d*, 
has  neither  possession  nor  property,  absolute  or  qualiJUdf  but  Con.  27.— 
only  a  mere  oversight,  and  he  cannot  sell  them,  he  is  not  \^^'  ^^' 
bailee.     The  same  principle  holds  as  to  my  money  in  my  ser- 
vant's hands. 

%  2.  But  if  a  bailee,  as  an  agistor  of  cattle  be.  who  has  a  ^  Bae.  Abr. 
possession  and  a  qualijUd  property,  give  or  sell  the  bailor's  s^^'T' 
goods  and  deliver  them,  his  property  is  devested,  but  not  if  there  Con.  27.-^ 
be  no  delivery  ;  the  general  property  is  changed  by  the  ife-  |r?-  pT^' 
Uvery  of  one  having  special  property,  and  the  bailor  cannot      ' 
have  trover  or  trespass ;  when  he  delivers  he  has  actual  pos- 
session. 

Abt.  9.  Property.  Neither  the  bailor,  nor  the  bailee  has  ^-  ^^^■■• 
the  absolute  property.  The  bailor  has  only  the  right  and  not 
the  immediate  possession,  and  the  bailee  has  the  possession  m& 
only  a  temporary  right.  It  is  a  qualified  property  in  each, 
but  sufficient  to  enable  either  to  support  trespass  or  trover  i 
die  bailee  because  he  has  the  possession,  and  is  accountable 
for  the  property  or  goods  to  the  bailor ;  and  the  bailor,  because 
having  the  right  of  property  that  draws  to  it  a  possession  ia 
law ;  the  baUee  has  sufficient  property  in  the  goods  to  pass 
them  away  by  actual  delivery,  and  the  bailor  to  recover  them 
in  trespass. 

A&T.  10.  Bailee's  reward.    If  the  bailee  have  a  reward  i>oetli8fu4. 
for  keeping  the  goodsy  and  promise  to  keep  them  ai  his  peril,  ^^' 
be  is  liable  in  all  events ;  for  he  is  as  an  insurer.    But  again, 
if  he  make  such  a  promise  and  have  no  reward,  the  promise  is 
nude.   He  is  not  liable  for  accidents ;  but  only  fdr  his  d^indi. 
He  is  liable  only  for  his  default^  not  for  casualties,  for  here  '        ^ 
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Cm.  17.    hu  reward  is  only  for  the  trouble  to  keeping)  and  net  far  ^pfe^ 
Jirt.  !!•    nUum  ofimurance. 

\,^y^^j  Abt.  U.  BaiUeU  negleei  or  dtfauU.  §  I.  If  the  bailee 
Doct&Stod.  put  the  goods  into  a  place  or  building  where  likely  to  be  dam* 
^^  agedi  it  is  a  neglect* 

^  2..  If  money,  com,  wine,  and  such  things  as  cannot  them- 
selves if  occupied)  be  returned,  but  other  like  things  be  lent  to 
him,  he  may  use  these  things  lent  as  his  own,  and  if  they  per- 
JoB6s90.  ish,-it  is  at  his  hazard,  for  the  loan  here  is  a  $ale  of  the  com, 
wine,  tic.  to  be  repaid  in  like  ariides ;  but  if  an  ox,  or  horse,  or 
such  things  as  may  be  usjsd  and  returned)  be  lent  to  the  bailee, 
and  he  may  use  them  in  such  reasonable  manner,  as  was 
intended  or  agreed  at  tbe  time  of  the  loan,  and  he  use  the 
thing  accordingly,  and  if  it  perish  in  the  use  he  is  liable  only 
for  hi$  default^  but  if  otherwise  than  agreed,  then  in  all  events 
the  same  principle  holds  as  to  hiring.  As  if  one  harrow  or 
Afire  a  horse  for  a  certain  journey  and  time,  and  use  him  care* 
fuUy,  and  as  meant  or  agreed^  aiid  an  accident  happen  to  tbe 
horse,  the  bailee  is  not  liable  ;  but  if  he  use  him  carelessly,  he 
is  liable  for  an  injury  coming  of  such  carelessness,  and  if  he 
turn  aside  from  the  journey  or.  keep  him  beyond  the  time,  he 
is  a  trron^  doer^  and  liable  even  for  an  accident. 

^  3.  Where  the  loan  is  gratia  the  law  holds  the  bailee 
liable  for  the  least  neglect  or  drfault ;  for  he  hcLi  a  benefit  by 
the  loan,  and  the  lender  has  no  nire  ;  for  in  this  case  since  the 
loss  must  fall  on  the  bailor  or  bailee,  it  is  more  reasonable  it 
foil  on  the  bailee,  who  has  a  benefit  in  the  use  of  the  horse  in 
^/&»i^'^  the  business  in  which  he  is  injured,  than  upon  the  bailor  who 
'  has  no  benefit  in  the  case :  but  tbe  bailee  in  such  cases  answers 
not  for  a  mere  accident. 

So  if  I  deliver  goods  to  one  and  he  accept  them  to  keep 
Ijbem  safely^  he  is  liable  if  tbey  be  stolen,  though  without  re-' 
ward  ;  not,  if  in  no  kind  of  fiMilt.    See  Promise  without  con- 
sideration above. 
Ma«.  S.  Jud.      %  4.  This  was  an  action  of  assumpsit^  for  money  had  and 
?"^*1W8    J^c^^v^dj  $260,  on  these  facts,  to  wit :  in  Nov.  1796,  Hen- 
BrwAiih  in  '    derson  was  master  of  a  vessel  from  Salem  to  New  York,  and 
review,  v.      Bradisb,  a  hand  on  board,  when  in  New  York  had  the  above 
Henderson,    g^m  j^  c^^  and  Henderson  proposed  to  take  it  and  put  it 
under  his  cabin  for  safe  keeping,  to  which  Bradisb  agreed* 
and  from  which  place  the  money  was  taken  or  stolen ;  and  as 
was  supposed  by  a  man  named  Dutch  John.     Bradish  sued 
Heoderson  on  tl^s  ground,  that  the  mon^  was  lost  by  his  neg"- 
ligencOf  and  recovered  that  sum  ;  and  on  the  evidence  it  ap- 
peared, firstt  that  tbe  place  was  not  a  safe  on^ ;  but  it  was  beld» 
thai  Bradish  could  not  uko  advanta^  of  this,  as  be  agreed  to 
it  as  the  place  of  deposit. 
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^  4.  Seccmd,  tbat  as  Handenon  had  no  rewatd  for  keepiog  Ch.  1*^. 
Bradish's  monejr,  ha  was  answerable  only  for  hiS|  Henderson's  Jirt.  12» 
negligenee* 

But)  third,  it  appeared  diac  Henderson  one  day,  when 
Duteh  John,  a  iwpieions  marked-man,  was  on  board,  went  and 
took  this  bag  of  money  from  the  said  place,  took  out  a  dollar 
or  two,  and  returned  it  to  its  place,  in  die  presence  and  view 
of  this  Dutchman,  and  thut  one  night  Henderson  was  out  of 
Us  cabin  Ice.,  and  left  it  exposed  till  near  midnight.  The 
eourt  deemed  both  of  these  acts  gross  negligeneCf  and  such  as 
made  Henderson  liable,  and  especially  his  so  exposing  the 
money.  For  the  court  said,  the  safety  of  the  place  of  deposit, 
as  lar  as  tbei«  was  any  in  it,  consisting  in  its  being  a  place  in 
which  probably  no  person  would  look  for  money,  and  when 
Henderson  dms  exposed  it  to  view,  and  shewed  where  the 
dKuney  was,  he  rendered  it  as  unsafe  as  any  other  open  or 
unlocked  place ;  that  he  abo  rendered  the  place  unsafe  by 
leaying  it  exposed,  and  being  abroad  all  the  forepart  of  ibe 
night.  No  default  in  refiising  to  deliver  goods  to  A,  the  pro- 
perty of  B,  thou^  A  had  the  possession,  and  delivered  them 
to  the  bailee.   5  Taun.  R.  759,  765. 

Akt.  12.  Ths  baii^^s  care  and  diligence.  The  law  requires  Jones*  Law 
an  ordinary  care,  ''  that  is,  such  as  every  person  of  common  o^^^'^ff  ^ 
finuknt^lni  c4>«ble  of  gLveming  a  famUyftakes  of  his  own  ''^'*'''  ^' 
concerns,"  with  some  variation  in  particular  cases^  as  the  cases 
before  mentioned  shew.     As  if  I  leave  a  book  with  a  careless 
man,  I  can  require  no  more  care  of  him  than  eveiy  absent^ 
inattenlive  man  of  common  sense  applies  to  his  own  afiairs  $  for 
I  must  know  whom  I  trust ;  but  if  I  lend  my  horse  gratis^  to 
one  to  use,  I  nny  require  of  him  the  care  of  a  man  very  exad 
and  atienHve  in  preserving  Us  own  horse^  and  that  he  be  not 
guilty  of  any  slight  neglect.  The  law  here  views  my  loss  and  his 
gain  by  the  loan,  and  implies  so  much.  When  the  bailment  is 
Mnutwttty  beneficial  the  medium  is  the  rule  ;  and  ordinary  care 
is  implied,  and  the  bailee  is  Jiabjle  for  ordinary  n^Ugenu. 
Where  beneficuU  to  the  bailor  alone^  the  bailee  is  liable  only  for  Pothier  and 
his  gross  neglect  and  may  be  less  careful  as  above,  which  neg-  ^.^f  ?°?^ 
lect  is  dolo  proximo  a  want  of  good  faith,  and  of  the  care  jjg  p  ^"^ 
even  cardess  inattej^ve  men  take  of  their  property.     This  17,23,  lo'  ^ 
was  the  Roman  law.    This  ordinary  care  and  diligence  ap-  |>  i'"^!.^^' 
plies  to  equal  contracts,  as  pledges,  sales,  partoerships,  hirings,  j^^i^  67. 
joint  owners,  to  deposits,  the  baUee  of  his  own  head  and  offi* 
ciously  proposes,  to  such  deposits  as  he  is  paid  for  keeping,  or 
has  in  ooi^equence  of  some  lucrative  bargain,  pr  when  the 
bailee  has  a  benefit  in  the  deposits. 

The  dight  caire  and  dffigence  applies  to  common  deposits, 
to  findmgs  &c.  The  great  care  and  diligence  to  borrowiDgs,. 
and  things  H^p  bailee  has  gratis  to  bis  benefit. 
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Ch..  17.        Art.  13.  As  Uy  gross  negligenee.    ^  1.  It  is  not  to  be  un* 
Art.  15.    derstood,  that  when  the  law  punishes  only  gross  neglecty  it 

\^y^^  admits  ordinary  or  slight  neglect ;  this  would  he  absurd.  But 
the  truth  is,  the  law  requires  only  so  muck  care,  and  when  the 
bailee  has  this  there  is  no  neglect  in  the  eye  of  the  law.  When 
one  is  at  the  trouble  of  keepbg  my  goods /or  no^Attti^/ neither 
law  nor  reason  requires  of  him  even  the  ordinary  care  and  diU- 
gjence,  as  above  defined. 

$  2.  But  in  a  contract,  mutmally  beneficial^  the  above  rule 
is  questionable.  I  let  my  horse  to  B  for  a  reasonable  hire  ;  I 
have  my  just  dues  in  the  bargain,  so  has  he,  but  an  injury  is 
done  to  the  horse;  the  loss  happens,  I  or  the  bailee  must 
bear  it ;  if  by  pure  accident  and  toithout  the  least  fault  or  neg- 
lect in  B,  I  must  bear  it.  But  when  a  loss  thus  hap^ns,  is 
to  be  borne  by  one  of  two  persons  necessarily ;  law  and  rea- 
son will  inquire,  if  both  be  equally  innocent  and  without  fault, 
and  if  one.  be  found  to  be  wholly  without  any  fault  or  neglect^ 
ai)d  the  oitierguiby  ofafaultand  neglect^  though  a  very  slight 
oncj  yet  the  law  must,  and  does  in  such  a  case,  fix  the  loss 
where  the  fault  or  neglect  is,  however  small ;  for  if  it  do  not, 
it  must  throw  the  loss  on  him  who  is  wholly  without  fault  or 
negligence  in  the  case,  since  he  must  sustain  it,  if  the  other 

Dougl.640.     party  do  not,  where  there  is  no  dividing  it. 

Lord  Mansfield  said,  that  <'  when  there  is  equal  equity  the 
law  must  prevail,"  '*  and  the  equity  is  equal  between  persons 
who  have  been  equally  innocent  and  equmy  diligent" 

Art.  4  above,       Art.  14.  The  bauee*s  keq^ng  the  thing,  after  legally  dc" 

B"f»m^"Sco  ^'^^^^  *y  ^  bailor,  tender,  fyc.  If  the  bailee  keep  the 
^  '  thing  after  it  is  legally  demanded  of  him  by  the  bailor,  the 
bailee  must  answer  for  casualties  that  happen  after  the  de- 
mand, or  after  he  should  have  restored  it  without  a  demand ; 
for  in  such  case,  the  detention  is  a  wrong,  and  the  bailee  is  a 
wrof^  doer,  at  least,  guilty  of  negHgence,  and  of  course  he 
never  can  excuse  or  justify  himself,  where  his  own  wrong  or 
negUgence  must  be  a  part  of  his  defence ;  and  neither  law  or 
equity  allows  one  to  make  a  defence,  a  part  of  which  is  his 
own  fraud,  fault,  or  negligence. 

Art.  15«  Ordinary  care,  what,  ^  1.  One  does  not  take 
ordinary  care^  when  things  are  stolen  from  him  by  stealth; 
otherwise^  if  robbed  hj  force  and  violence.  This  also  was  the 
Roman  law,  the  hirer  uses  a  horse  with  ordinary  care,  when 
he  uses  him,  as  a  man  of  common  discretion  would  use  his 

10  H^.  e.e.    own.    So  as  to  keeping,  this  ordinary  care  is  what  "  every  pru- 

VyT^m^m.  ^^^  •*^*  ^^^  ^  ^  ^•'^  property"    One  does  not  take  it, 
— 2'saik^622!  when  he  leaves  his  stable-doors  open,  or  his  bars  down.   Ac- 
cording to  the  laws  of  France,  one  takes  common  or  ordinary 
cate,  when  he  takes  that  care  a  good  father  of  a  family  usually 
takes. 
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^  d.  Thiis  appears  to  be  as  good  a  defimtioii  of  ordinary  Ch.  17. 
as  can  be  given.  After  all,  in  applying  the  rule,  much  Art.  17. 
sound  discretion  and  judgment  are  required ;  and  what  is  the 
degree  of  care  a  good  father  of  a  family  usually  takes,  is  often 
a  question. 

Art.  16.  When  i$  ene*i  property  bailed  or  sold.  ^  1.  If 
t  deliver  silver  to  a  goldsmith  to  make  me  a  cup,  and  it  is  in- 
tended that  he  make  it  of  that  identieal  silver  j  I  bail  the  silver 
to  him,  the  property  in  it  remains  mine  ;  and  if  stolen  toithout 
his  fault  J  the  loss  is  mine,  for  I  delivered  it  to  have  him  mere^ 
hf  work  it  upj  and  to  return  it  to  me.  But  if  I  deliver  the  siK 
ver  to  him,  and  he  is  to  make  me  a  cup  of  this  or  any  other 
silver,  then  I  sell  my  silver,  and  it  goes  in  part  payment  of 
the  cup,  for  it  is  no  part  of  the  bargain,  he  works  it  up  for 
me,  and  he  may  do  it  for  another;  and  no  part  of  the  bargain 
that  he  return  to  me  the  same  silver  I  deliver  to  him ;  there- 
fore, if  stolen^  or  consumed  by  fire,  the  loss  is  his.  In  the  first, 
case,  if  he  be  eardess  in  the  keepings  I  have  my  action,  not  in 
the  last* 

§  2.  The  French  law  seems  to  be  the  same,  and  also  by  Books,  title 
that  law,  if  the  thing  sent  be  made  worse  (deterior,)  by  the  the  Civil ' 
sole  efiect  of  the  use  for  which  it  was  borrowed,  and  without  Code  of  1396. 
any  fault  of  the  borrower,  he  does  not  bear  the  deterioration. 

Another  article  of  this  law  provides,  that  if,  during  the  loan, 
the  borrower  is  obliged,  for  the  preservation  of  the  thing  lent 
to  he  used^  to  be  at  any  extraordinary,  necessary  and  such  ex- 
pense as  the  lender  could  not  have  avoided,  he  must  reim- 
burse it ;  these  are  common  law  principle3,  and  must  be  law 
when  not  enacted  into  statute  law. 

$  3.  In  these  cases  of  bailment  as  in  almost  all  others,  rest-  See  Halhed's 
ing  on  the   moral  faculties  of  the  mind,  the  law  has   ever  J^fcf^^Jlj*^' 
been  substantially  the  same  in  all  civilized  nations,  because  the  Roman 
^se,  like  the  instinctive  principles  in  the  same  race  of  be-  j*'^"  J  ^* 
ings,  are  the  same.     In  many  of  these  cases,  the  decision  is  pn^ce. 
made  by  our  natural  and  innate  notions  of  right  and  wrong  ; 
hence  in  these,  common  jur]rmen  will  generally  decide  as  exactly 
as  lawyers  do.   Hence  we  find  tlie  Hindoo  law  as  to  bailment, 
four  thousand  years  ago,  very  exactly  according  with  our  pre- 
sent law  on  this  subject ;   and,  because  arising  mainly  from 
men's  intuitive  perceptions  of  right  and  wrong,  which  are  in 
the  main  every  where  as  much  the  same  as  instmct,  or  the 
principles  of  animal  life  or  of  vegetation.   * 

Art.  17.  Roman  and  French  laws  on  this  subject.  $  1.  On 
examining  the  civil  code  of  France,  lately  formed,  it  will  be 
found,  that  it  is  only  a  revision  of  the  old  laws  of  France,  and 
diat  these  were,  on  the  present  subject,  nearly  a  collection  of  the 
Roman  or  Civil  law.  The  followmg  articles  from  the  French 
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Ca.  17.  lawS)  in  substanee  from  the  Roman,  appear  to  be  a  plain  te- 
Art.  17.  planation  of  the  general  doctrine  of  bailmentSi  as  &r  as  it  ras^ 
,^^pv^^  pects  deposits. 

Book  8,  title       The  deposit,  properly  so  called,  is  a  contract  essentially 

10,  art  I  to  gratuitous,  and  only  respects  revocable  things.  It  is  voluntary 
and  necessary;  the  voluntary  deposit  is  by  the  mutwd  consent 
of  the  depositor  and  depositary,  and  regularly  can  be  made 
hot  by  the  owner  of  the  thing  deposited,  or  by  his  consent^ 
Oxpressed  or  implied,  and  it  can  be  only  between  two  persons 

Ait8.3to7.  capable  of  contracting ;  yet  if  one,  so  capable,  receive 'a  des^ 
posit  of  one  not  so,  he  is  held  by  all  the  ties  of  a  depositary  t» 

Art.  18, 14.     fcrtore  the  thing. 

^  2.  The  depositary  is  bound  to  keep  the  tfabg  deposited 
with  the  same  care  diat  he  keeps  his  own.  This  rule  is  ap- 
plied rigorously,  1  *  when  he  has  ofiered  himself  to  receive  the 
deposit ;  2.  if  he  has  stipulated  for  a  reward  to  keep  it ;  3.  if 
made  solely  for  his  interest ;  4.  if  expressly  agreed  that  he  shalt ' 
answer  for  every  kind  of  fault,  ^*  de  toote  esp^ce  de  fitute.'' 

Art.  16,  IS.  ^  ^-  1*he  depositary  is  not  ansWerable  in  any  case  for  ac- 
cidents, by  superior  fierce,  at  least,  if  he  has  not  been  dilatory 
in  restoring  the  thing  deposited ;  nor  can  he  use  it  without 
permission  of  the  depositer,  expressed  or  presumed. 

Art.  18.  $  ^^  ^^^  deposhary  ought  to  restore  the  thing  deposited,  to 

the  very  person  of  whom  he  received  it.  So  deposits  of  sums 
of  money  ought  to  foe  restored  in  the  same  species  in  which  it 
was  received,  either  in  case  of  increase  or  decrease  in  value . 

Art.  10.  $  5.  The  depositary  is  held  to  restore  the  thing  deposited^ 

only  m  the  state  it  is  in  at  the  time  of  restoring  it,  the  deterio- 
rations  not  come  by  his  act,  cure  at  the  depositor's  charge. 

Art. 20, 21.  $  6.  A  depositary,  from  whom  a  thing  deposited  is  talcen  by 
a  superior  force,  and  who  has  received  a  price  or  something 
in  its  place,  ought  to  restore  the  diing  received  in  exchange; 
the  heir  of  the  depositary,  who,  bond  fide,  has  sold  the  diing 
deposited,  not  knowing  it  was  a  deposit,  is  only  held  to  render 
the  price  he  received,  or  to  cede  bis  right  of  action  against 
the  purchaser,  if  the  price  has  not  been  paid.  If  the  property 
of  the  thing  deposited  pass  to  another,  it  must  be  delivered  to 
him,  as  if  a  woman  deposit,  and  then  many,  the  thing  must 
be  delivered  to  her  husband. 

Art.  33, 84.  ^  7.  The  depositer  is  bound  to  reimburse  to  die  depositary 
the  expenses  he  has  been  at  to  preserve  the  deposit,  Imd  to  in- 
demniiy  him  from  all  the  losses  this  may  have  occasioned,  and 
be  may  retam  it  till  paid  all  that  is  due  to  hhn  by  reason 
of  it. 

Art.  36, 36.  ^  8.  The  necessary  deposit  is  diat,  one  is  forced  by  acci- 
dent, such  as  fire,  shipwreck,  &c.  to  take ;  this  may  be  proved 
by  witnesses,  and  generally  is  governed  by  the  ab<^6  role. 
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^  9.  Innkeepers  be.  are  responsible  as  depositaries,  for  the    Ch.  17. 
effects  brought  and  lodged  widi  them  by  the  traveller,  and    Art.  18. 
ought  lo  be  kapt  as  necessary  deposits ;  they  are  answerable  V^v^sJ 
for  them  if  taken  away  or  damaged,  whether  the  taking  or  Art88,ao» 
damage  has  been  done  by  the  innkeeper's  servants  or  domes^  ^- 
tics,  or  by  etrangeis  coming  or  going  in  die  imi ;  but  they  are 
not  answerable  for  a  theft,  or  tiddng  by  an  armed  or  superior 
force. 

^  10.  Du  uquestre  ia  of  several  kinds.  Is  by  agreement  or  Art  41,48, 
judicial.  Is  by  agreement  or  conventional,  when  the  deposit  is  ^t^^t^- 
made  by  one  or  more  persons  of  a  thing  in  dispute,  in  the 
Jumds  of  a  third  person,  who,  after  the  dispute  is  ended,  is 
obliged  to  render  it  to  the  person  adjudged  to  have  it.  It  may 
not  be  gratuitous ;  when  it  is  gratuitous,  it  is  subject  to  the 
rules  ot  a  deposit,  properly  so  called,  saving  these  differences 
jfbllowing :— >die  **  sequestre^^  may  have  for  its  object  not  only 
Aings  moveable,  but  mimoveable ;  the  depositary  charged  ^^  du 
$eque9tre^*  cannot  be  discharged  before  the  contest  is  ended, 
Init  by  the  consent  of  all  parties  interested,  or  for  causes  judg- 
ed lawful.  '^  Du  seyueitre  ou  depot  judiciaire,''  the  law  may 
order  it,  1.  of  the  moveables  of  a  debtor  seized ;  2.  of  an  im* 
moveable  or  moveable  thing,  the  right  or  possession  of  which 
is  disputed  by  two  or  more  ;  3.  of  things  the  debtor  offers  for 
his  liberation.  This  code  also  establishes  a  very  useful  rule, 
perhaps  positive,  rather  than  common  law  ;  it  is  this  :  If  A 
deposit  goods  in  my  hands,  and  there  be  reason  to  think  B  is 
the  owner  of  them,  I  may  give  notice  to  B,  and  appoint  a  rea- 
sonable time  for  him  to  claim  them ;  and  if  he  do  not,  I  may 
deliver  them  to  A,  and  with  him  only  shall  B  contest  the  right, 
and  not  with  me.  This  rule  seems  to  be  entirely  reasonable,  for 
If  the  owner  having  due  notice,  will  not  in  a  reasonable  time 
claim  the  deposit  of  the  depositary,  it  is  right  and  fit  he  shall 
be  compelled  to  contest  it  only  with  the  depositer,  to  whom 
the  thing  deposited  may  have  been  redelivered,  and  who  best 
knows  his  tide  to  it.  Roman  or  Civil  law  consisted  of  the  Insti- 
tutes or  rudimehts ;  2.  Digest,  or  Pandects ;  3.  the  Code ;  4.  the 
Novels  or  imperial  decrees. 

Abt.  18.  ^1.  Reasons  for  bringing  into  one  view  the  es- 
sential principles  of  bailments  be*,  in  assumpsit.  1 .  It  is  al- 
most universally  best  to  treat  of  the  essential  principles  of  law, 
on  any  one  subject,  in  one  view  and  together.  2.  Though 
other  actions,  as  detinue,  trover,  &c.,  depepd  often  on  these 
principles  of  bailment,  yet  they  are  of  more  essential  use  and  im- 
portance in  aammpsit  than  in  any  other  form  of  action.  3.  In 
a$tump9itf  in  personal  actions,  there  is  a  wider  field,  and  more 
occasion  for  considering  principles  of  law,  than  in  any  other 
fbnm  of  personal  actions^    As  the  action  of  assumpsit^  like 
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Ch.  18.    other  actionsi  not  only  involves  the  principles  of  law  on  any 
AtU  1.      subject  to  which  it  is  applied,  but*  it  also  embraces  mere  of  the 
V^»y^^  principles  of  equity  than  any  other  form  of  action,  and  is  leas 
entangled  with  nice  and  special  pleadings.      4.  In  the  usual 
alphabetical  arrangement  of  actions,  it  precedes  all  others  ex- 
cept the  action  of  account,  which  is  very  limited  in  its  use  and 
application.     Hence  it  is  that  in  considering  the  action  of  of^ 
n^mpfiV  on  any  subject,  the  essential  principles  of  law,  and 
sometimes  of  equity,  on  that  subject  are  noticed,  and  without 
doing  this,  it  is  generally  impracticable,  if  not  impossible,  to 
understand  the  principles  and  use  of  the  action, 
a  lost.  66,  Art.  19.  PUiu.     It  is  a  plea  for  not  returning  a  horse  bail- 

424.  ed,  he  was  sick  be.     As  whete  the  deft,  pleaded  that  at  the 

time  the  horse  was  delivered  to  him,  he  was  sick  of  various  in-^ 
firmities,  to  wit.,  of  the  glands  &c.,  whereby  he  was  unfit  for 
labour,  and  he  died  by  occasion  of  these  infirmities,  without 
this  that  the  deft,  so  violently  and  enormously  rode  him,  that 
be  died  by  occasion  of  that  riding,  hoc  paratus  &c.  The  pit. 
replied  that  the  deft,  so  violently  and  enormously  rode  him 
that  he  died  as  the  pit.  had  complained,  and  issue.  The 
question  in  these  cases  of  bailment  are,  if  the  horse  died  by 
reason  of  the  defts.  misuse  of  him,  and  this  ought  to  be  stated 
in  the  declaration  ;  and  the  sickness  &tc.,  is  but  inducement  to 
the  traverse,  as  in  the  above  case ;  for  the  party  to  whom  the 
horse  be.,  is  bailed  by  lending,  hiring,  be.,  is  answerable  only 
for  his  proper  use  of  him,  and  only  for  his  faults  in  regard  to 
the  horse  generally,  there  being  nothing  in  the  contract  in  the 
nature  of  insurance  of  the  property. 


CHAPTER  XYIU. 

ACTION  OF  ASSUMPSIT.    BANKRUPTCr. 

Art.  1.  Assumpsit.  §  1.  Somfe  bankrupt  cases,  especially 
About  1804.  where  a  sale  of  goods  is  valid  or  not,  the  seller  being  in  bad 
circumstances.  As  proper  bankrupt  laws  are  but  little  in  use, 
as  yet,  in  the  United  States,  and  the  country  is  yet  too  young, 
properly  to  execute  them,  (though  perhaps  the  least  of  two 
evils,)  it  is  not  necessary  to  consider  the  principles  of  bank- 
ruptlaw  at  large.  There  are  however  many  decisions  to  be  found 
in  the  bankrupt  cases,  material  to  shew  where  the  right  of  prop- 
erty is,  even  where  a  system  of  legal  bankrupt  laws  does  not  exist. 
In  these  cases  may  be  found  decided  some  of  the  nicest  and  most 
useful  questions  in  regard  to  property,  and  to  frauds,  more 
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ei&pecially  fraudulent  sales  of  property  by  men  on  the  point  of   Ch.  18. 

failing,  or  in  embarrassed  circumstances.     But  many  of  these    ^rt.  1. 

questions  will  be  found  to  have  arisen  in  actions  of  trover^ 

some  in  actions  of  tresfossj  and  some  in  other  actions,  and 

these  cases  will  be  noticed  in  their  proper  places.      As  it  will 

be  observed,  bankrupt  laws  are  but  briefly  considered  io  this 

chapter,  and  insolvent  laws  in  chapter  39 — laws  that  so  easily 

run  into  each  other,  and  which  have  been  so  often  confounded-— 

it  may  be  proper,  in  a  few  words,  to  notice  theur  origin,  and 

usual  material  differences. 

Insohent  laws  existed  in  Rome,  under  the  description  of 
Cesiio  banorumf  whereby  the  debtor's  body  was  exempted  if 
he  did  yield  up  his  goods,  that  is,  estate,  to  his  creditors,  but 
his  future  acquisitions  of  property  remained  liable  for  bis  debts. 
Such  laws  were  not  necessary  in  England  at  all,  till  the  year 
1267,  nor  in  any  considerable  degree  till  19  H.  7  ;  for  before 
1267  there  was  no  impri;sonment  for  debt  in  England,  this 
was  gradually  introduced  by  acts  oi  parliament,  passed  A.  D. 
1267,  1283,  1285,  and  mainly  by  19  H.  7.,  Ch.  9,  which 
last  act  gave  the  like  process  in  actions  on  the  case  and  for 
debt,  as  in  trespass,  that  is,  imprisonment  be.  After  this  time 
the  kings  of  England  occasionally  granted  relief  in  the  nature 
of  insolvent  acts ;  but  no  proper  insolvent  act  was  enacted  by 
Parliament  till  A.  D.  1660,  and  in  1671  this  act  was  re-enact- 
ed, and  made  the  first  regular  insolvent  law  in  England  ;  and 
this  became  the  model  of  all  after  insolvent  acts,  occasionally 
passed  in  England  and  her  colonies,  about  40  of  which  have 
been  enaoted  in  England ;  these  acts  have  included  all  classes ; 
most  of  the  colonies  enacted  them ;  the  great  end  of  which 
was,  usually,  to  exempt  the  debtor  from  imprisonment  on  giv- 
ing up  all  his  property  to  hb  creditors,  leaving  his  future  ac- 
quisitions of  property  liable  ibr  his  debts. 

Bankrupt  laws  grew  out  of  commerce,  and  it  has  been  stat- 
ed that  the  first  bankrupt  act,  34  H.  8,  extended  to  all  persons^ 
and  mentioned  no  discharge,  and  made  bankruptcy  criminal. 
The  first  proper  bankrupt  act  was  1 3  Elizabetb,Ch.7,  followed  by 
21  James  1,  Ch.  19,  and  eleven  or  twelve  others,  all  confined  to 
merchants,  and  traders,  living  by  buying  and  selling.  But  few 
of  the  colonies  passed  bankrupt  acts;  but  many, insolvent  acts,  as 
Massachusetts  in  1698,  New  York  in  1755,  Rhode  Island 
1756,  &c.  be.  Insolvent  ac^ts  sometimes,  though  not  often, 
discharged  the  debtor's  property  as  well  as  his  body ;  these  in 
principle  were  bankrupt  acts  so  far ;  biit  one  distinction  has 
ever  existed,  that  is,  an  insolvent  act  has  ever  operated  at  the 
instance  of  the  debtor  imprisoned^  but  bankrupt  laws  at  the  in- 
stance of  creditors ;  further,  bankrupt  acts  have  generally 
discharged  the  debts  of  the  debtor  wholly,  mad.left  ^ith^r  bu 
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Ch.  16.  body  nor  future  acquisitions  of  property  liable  to  pay  them, 
Ah.  1.  though  ail  this  seems  to  have  been  rather  by  implication  than 
V^ryXi/  express  law,  till  the  4th  and  5th  of  Anne. 

Itvfolvent  and  Bankrupt  laws  are  thus  materially  differentia 
bnd  the  difference  is  most  material  in  our  system ;    for  by  the 
Federal  Constitution,  Congress  has  power  to  enact  "  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States,"  and  it  has  been  decided,  the  several  States  have  pow- 
er to  enact  bankrupt  laws,  when  the  power  is  not  exercised  by 
Congress  ;  also  that  the  power  to  enact  insolvent  laws  has  ever 
been  left  in  the  State  Legislatures,  but  in  both  of  itlsolvent  and 
bankrupt  laws,  this  State  power  must  be  so  exercised  as  not 
to  violate  the  1st  art.  10  sect,  of  the  Constitution  of  the  Uni- 
ted States,  which  provides,  that  "  no  State  shall  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts  ;^^    also  decided,  that  imprisonment  of  the  debtor^s 
body  is  no  part  of  his  contract. 
Act  of  Con-       ^  2.  At  that  time  Congress  passed  a  bankrupt  law,  nearly 
gpcss,  April     ju  the  words  of  the  principal  British  statutes  on  the  subject, 
der  this'act"  ^"^  '^  1804  repealed  it.      But  the  repeal  did  not  re-vest  any 
the  validity     power  in  the  several  States  to  enact  bankrupt  laws,  if  they  had 

could  not  ^  3.  It  was  found,  as  men  of  reflection  must  have  foreseen,  that 

be  Imneach-  the  United  States  then  were  not  in  a  situation  properly  to  exe- 
a^credi*or  at  *^"*®  ^  bankrupt  law,  which  must  ever  be  a  mere  instrument  of 
the  time  of  fraud,  if  not  executed  with  severity  enough  to  restrain  the 
issuing  it,  &  passions,  which  ever  have,  and  ever  will,  actuate  embarrassed 
ha^  opposed  ^^d  fraudulent  men ;  this  can  be  done  only  in  old  nations, 
•  the  proceed-  >whose  habits  and  feelings  are  fullv  reconciled  to  severe  laws, 
commence-'^  whose  execution  is  very  steadily  enforced  by  sound  commer- 
ment,  &  in  cial  policy  ;  this  is  not  the  case  in  the  United  States  ;  indul- 
any  after  gence  is  here  substituted  :  and  even  creditors  have  often  indi- 
4  Day's  Ca.  ^^ctly  tolerated  fraudulent  practices  in  bankrupts,  rather  than 
79,  Bissell  L  enforce  the  mild  laws  Congress  meMe. 

al.  V.  Post.  ^  4^  jt  ;3  ^  fundamental  principle  in  a  system  of  bankruptcy, 

that  the  instant  one  commits  an  act  of  bankruptcy,  that,  and 
«very  after  act  of  his,  is  void,  so  far  that  he  can  make  no  dis- 
position of  his  property,  but  in  some  special  cases.     From  this 
principle  &c.,  result  several  actions  deserving  notice  ;  some  to 
the  assignees  ;  some  to  the  bankrupt ;  and  some  to  his  credit- 
ors ;   several  instances  of  which  have  been  already  stated. 
But  a  bankrupt's  case  may  be  taken  out  of  the  bankrupt  laws, 
by  the  consent  of  all  concerned.      Every  trader  able  to  con- 
tract nfay  be  a  bankrupt.     Cowp.  745. 
6T.  R.  134,       ^^'  As  where  Bolton's  estate  was  under  a  commission  cf 
137,  Kaye  v.  bankruptcy,  and  an  agreement  of  five  parts  was  entered  into 
BoKoD.         ^p^y  ^^  1793^  bttwieeH  the  banlorupt  of  die  we  part,  the  ph. 
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of  the  second  part,  the  commissioners  of  the  third  part,  the    Ch.  16. 
deft,  of  the  fourth  part,  and  the  several  creditors  named  of  the    Art.  2. 
fifth  part,  in  which  agreement  the  commission  was  mentioned 
&c.,that  the  pit.  had  been  elected  assignee  of  the  estate  of  Isaac 
Bokcm,  but  that  the  deft,  to  avoid  further  proceedings  under 
the  commission  had,  with  the  consent  of  the  bankrupt,  the  pit., 
"  and  the  several  creditors  whose  hands  and  sea]s  were  there- 
unto subscribed  and  affixed,"  and  of  the  commissioners,  agreed  i4o'£ch- 
to  pay  all  the  creditors  of  the  bankrupt  their  full  debts,  in  consid-  hardt  v.  Wll- 
eradoa  there  should  be  no  further  proceedings  under  the  com-  °^°* 
mission,  and  this  agreement  was  adjudged  by  the  court  to  be 
good.     To  iufumpsit  by  several  partners,  the  deft*  may  plead 
in  bar  the  bankruptcy  of  one  of  them. 

Art.  2.  Banhvpt  actions  in  England  inc.     ^1.  Actions  3  wus.  307. 
of  assun^sit  by  the  assignees,  who  stand  in  the  place  of  the  Zi'^n'^^^ 
bankrupt,  invested  with  all  his  rights  of  property,  may  sue  to  117,  Loans  v. 
recover  what  was  due  to  him,  and  they  may  d^lare  as  as-  Mann, 
signees,  for  all  demands  due  on  his  contracts  before  the  act  of 
bankruptcy  ;  but  for  all  demands  on  contracts  entered  into  by 
him,  after  an  act  of  bankruptcy  committed,  they  may  sue  in 
their  own  names,  for  after  this  he  is  to  be  viewed  as  their  agent, 
and  his  property  in  the  hands  of  others,  or  which  comes  to 
him  before  his  certificate  is  allowed,  belongs  to  bis  as^gnees, 
and  may  be  recovered  in  their  action  of  assumpsitj  or  other 
action,  as  the  case  may  be. 

^2.  A  legacy  was  bequeathed  to  a  bankrupt,  when  his  cer^  2  Bair  716, 
tificate  was  complete,  except  the  judge's  allowance  of  it,  and  it  Tudway  v. 
was  decided  that  this  legacy  belonged  to  the  assignees.  '^^"* 

^  3.  So  an  action  of  assumpsit  lies  to  recover  back  money  3Wiis.304, 
levied  by  the  sheriff  on  execution  against  the  bankrupt's  goods,  q^^^^^"  ^  __ 
issued  after  he  commits  an  act  of  bankruptcy,  against  the  pit.,  y  esd.  1  is. 
at  whose  suit  the  execution  issued  ;    for  by  the  act  of  bankr  —2  d.  u  e. 
ruptcy  the  property  of  the  goods  vested  in  the  assignees.    A  50'^  £, 
ship  carpenter  may  be  one.    A  seisure  of  goods  on  execution  197.^  Id. 
not  afieoted  by  an  after  act  of  bankruptcy  of  the  owner,  secus  j^J""-  '^^^  ^ 
as  to  a  seisure  after  such  act  committed. 

^4.  May  2,  1785,  die  act  of  bankruptcy  was  committed,  Vernon  «• 
but  not  known  to  the  deft.,  or  any  of  the  creditors.     Some  ^^^- 
months  before,  the  deft,  had  sold  an  estate  to  one  A,  who  paid 
him  for  it  by  a  bill  of  exchange  on  the  bankrupt,  payable  Feb. 
7,  1786.    The  deft,  applied  for  payment  when  due,  but  the 
bankrupt  told  him  it  was  not  convenient  to  pay,  but  he  would  , 
pay  interest.    May  22,  1786,  the  deft,  received  payment. 
This  money  so  received,  the  assignee  recovered  back  in  this 
.action,  as  it  was  not  a  payment  made  in  the  course  of  bust* 
isess. 

§&f  The  former  assignee  removed,  the  aew'one  may  de-  10  East  61. 
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Ch.  18.    clare  generftUj  on  a  judgment  recovered  by  the  former  one. 
Art.  2.      as  assignee  duly  constituted. 

K^^Y^J       ^  6.  In  an  action  brought  by  a  creditor,  it  was  held  that  the 
Dough  392,    pit.  might  maintain  aaumpsit  against  the  assignees,  under  an 
^^B^n  ^''    ^^^^^  ^^^  ^  dividend ;  and  that  tibe  proceedings  before  the  com- 
u  en.       missionerg  were  conclusive  evidence  of  the  debt,  and  as  they 
bad  power  to  set  off  mutual  debts,  the  debt  proved  and  allowed 
should  be  deemed  tlie  balance.     So  if  the  bankrupt  promise 
bis  creditor  to  pay  the  whole  debt,  he  may  sue  for  it,  the  debt 
being  du<3  in  equity  &;c.,  there  is  a  good  consideration  whereon 
to  ground  an  actual  promise. 
Bol  N  F  40       i  ''^«  ^  ^^^  assignee  gets  into  his  possession  property  of  the 
—1  Burr.  31 !  bankrupt,  not  subject  to  the  bankruptcy,  the  bankrupt  him* 
self  may  maintain  an  action  to  recover  it,  for  he  is  disabled  to 
sue  only  as  to  such  property  of  his  as  comes  under  the  com- 
mission, and  wherever  the  bankrupt  could  have  assumpiitf  the 
assignee  majr,  and  the  assumpsit  relates  to  the  act  of  bank- 
ruptcy. 
1 T.  R.  156,        ^  ^*  I(  ^s  ^  general  principle  that  if  a  bankrupt  give  a  pre- 
Thomp6on  v.  ference  to  a  creditor,  under  an  apprehension,  though  ground- 
Freeman,       jggg^  ^f  igggj  process,  such  preference  is  valid  ;   as  when  the 
bankrupt  acts  to  save  himself  from  legal  compulsion,  and  not 
^*  merely  to  favour  this  creditor,  and  to  give  him  an  unjust  pre- 
ference."    This,  and  many  other  cases,  establish  this  point, 
that  if  a  bankrupt  prefers  and  pays  a  creditor  from  fear  of 
being  sued,  though  his  fear  be  without  foundation,  here  is  no 
voluntary  preference,  and  the  payment  is  good,  though  made 
on  the  eve  of  a  bankruptcy.     For  the  same  reason  he  may 
thus  pay  a  creditor,  he  may  secure  him.    So  a  debtor  may 
prefer  one  creditor  to  another,  and  convey  goods  to  him  to  dis- 
cbarge his  debt.     1  Cranch  244,  Wood  v.  Owings,  and  239, 
a  deed   takes  effect  from  its  execution,  even   on  the  statute 
of  Maryland,  and  is  a  deed  before  acknowledgment. 
Stm.  106,  §  ^'   Where  property  u  in  the  bankrupt  or  not.     The  case 

Atkins  V.  was  thus  ;  the  de0s.  in  London,  usually  dealt  with  Cripps  & 
S^^ulN  Quarme,  living  at  Penryn  in  Cornwall.  April  7,  1715,  the 
p.ae.— Cases  defts.  sent  the  goods,  and  charged  them  by  their  order,  Cripps 
S'**V*M*d*  &  Quarme  then  owing  the  defts.  for  other  goods.  May  18, 
76  /  for  the  1*71^9  Cripps  b  Quarme,  without  the  deft's.  knowledge,  sent 
deft.,  Dyer  the  goods  to  Penhallow,  at  Penryn,  for  the  deft's.  use.  June 
Re"^^'  4,  1715,  Cripps  &  Quarme  became  bankrupts.  June  the  6th, 
2  Leon.  304  they  wrote  to  the  defts.,  saying  that  they,  Cripps  &  Quarme, 
—Sty.  296.—  had  not  entered  these  goods  in  their  books,  but  had  so  left 
Cro^Ja^*"  tiiem  i^ilh  Penhallow,  with  an  order  to  him  to  deliver  them  to 
«67.— iMod  the  defts.  June  13th  the  defts.  received  the  letter  of  the  6th, 
^^  their  first  notice  of  the  delivery  to  Penhallow,  and  immediate^ 
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ly  signified  their  assent  to  take  the  goods  again.    Judgment    Ch.  18. 
for  the  defts.,  (trover.)  Art,  2. 

$  10.  And  the  court  said  the  property  vested  in  Cripps  b  \^^^>r^J 
Quarme,  hut  their  delivery  to  PenhaUow  to  the  deft's.  use,  ^Juer  J^iST* 
and  to  pay  <hem  a  debt,  left  to  Cripps  b  Quarcne  no  power  ^er,  3  Co. 
to  countermand  the  delivery.     7%e  absolute  property  passed.  Dyer  49.— 
as  in  BuUer  v.  Baker,  3d  Co.,  subject  to  the  disagreement  ^If2^cro'687 
the  parties  ;  "  their  contract  does  not  stand  open  till  agreement,  — Rast.  w. 
but  is  complete   unless  there  be   an   actual  disagreement.^^  ««'— "*^' 
Hence,  '*  the  delivery  to  Penhallow  to  the  defies,  use,  before  2  Caioes'  R. 
the  act  of  bankruptcy,  and  founded  on  a  good  consideration,  300. 
transferred  the  (Astnute  property  to  the  defts.  as  they  never 
disagreed.^^  ^'  The  precedent  debt  is  a  sufficient  consideratum^ 
and  it  vested  before  notice,  for  it  being  to  their  benefit,  a  dis^ 
agreement  shaU  not  be  presumed.^^    *'  Property,  by  our  laW| 
may  be  devested  without  an  actual  delivery,  as  a  horse  sold  in 
a  stable ;  but  it  is  otherwise  by  the  Civil  Law."     "  This  is  a  pt^j'  ^1 
payment  in  satisfaction,^^  but  the  case  had  been  different  if  pie's 'cbm.* 
there  had  been  Bny  fraudulent  preference. 

^11.  The  bankruptcy  of  the  husband  discharges  a  debt  10  Mod.  243, ' 
due  from  the  wife,  and  if  the  husband  and  wife  plead  this,  SJSj.**''*!/'* 
they  ought  to  conclude  their  plea  to  the  country.   The  statute  ml  ^""^ 
of  the  4th  of  Anne  discharges  from  all  debts  by  him  due  and 
owing  at  the  time  he  became  bankrupt^  and  the  court  held, 
this  was  a  debt  the  husband  awed  when  he  became  a  bankrupt. 
And  debts  due  to  the  bankrupt's  wife  may  be  assigned  by 
the  commissioners,  who  by  the  statutes  are  put  in  the  place  of 
the  bankrupt,  but  as  to  debts  he  has  as  executor  or  admin^ 
istrator  it  is  otherwise,  and  though  a  debt  to  the  wife  if  not 
collected  will  survive  to  her,  yet  her  husband  may  release  it. 
So  he  may  assign  her  debt  or  endorse  a  note  made  to  her 
dum  sola;  he  has  the  disposal  of  a  debt  due  to  her  without 
account* 

In  this  case  a  creditor,  knowing  his  debtor  was  in  bad  cir-  6  T.  R 152 
cumstances,  unable  to  pay  his  debts,  first  applied  to  him  about  Smith  v. 
two  months  before  his  bankruptcy  •  for  security,  and  took  as  p{*"*]J?'** 
such  part  of  his  stock  m  trade.    The  court  decided,  that  in  signees. 
this  case  there  was  no  undue  preference,  though  the  creditor 
did  not  threaten  to  sue  the  bankrupt  in  case  of  refusal.     This 
was  a  case  of  trover  for  books  of  the  bankrupt.   It  was  enough 
the  creditor  asked  for  security,  and  that  the  bankrupt  did  not 
wduntarUy  offer  to  prefer  him. 

^  12.  After  a  secret  act  of  bankruptcy  committed  by  one  of  CfaUtjr  1, 
two  partners,  the  other  cannot  by  endorsement  in  the  name  of  ^f*'^^*" 
the  firm,  transfer  negotiable  securities  which  existed  before 
the  bankruptcy. 
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« 

Cr.  18.        ^  13.  If  A,  a  trader,  for  a  valuable  consideration,  deliver 
Art.  d.      a  bill  to  B,  previously  to  an  act  of  bankruptcy,  and  forget  to 
>^^»y«^^   endorse  it,  he  may  afiervHirds  endorse.     So  he  may  a  bill  he 
holds  merely  in  trust.  3  T.  R.  Ill ;  Chitty  100,  101. 

1  Jobm.  R.  ^  14.  If  bills  be  sent  to  a  factor  or  banker,  and  remain  un* 
J^^k^***'*  paid,  and  he  become  a  bankrupt^  his  assignees  must  return 

them  subject  to  his  lien,  they  are  like  goods  unsold,  the  pro- 

perty  is  not  altered. 
10  East  418.       ^  16,  A,  B,  and  C  partners,  A  solvent  may  join  in  an  ao- 
al.  «!"^Dch.  ^"  ^'^  ^^  assignees  of  B  and  C,  become  bankrupts  for  a 

debt  due  to  the  three. 

See  Frauds         '*'*'^'  ^'  American  cases. 

t  Mass.  R  Assumpsit  on  a  note  of  hand  for  $  1 600;  dated  June  20, 1 800, 
2S3,  Payson  payable  on  demand,  made  by  the  deft's.  to  the  pit's,  intestate  ; 
Bon'&rai.  ^^  ^  y^^''  before  the  bankruptcy  the  defb.  sold  two  ships^  so  that 
they  were  not  assigned  to  the  assignees;  the  ph.  proved  his  debt 
under  the  commission,  but  received  no  dividend,  and  waived 
^Mesme*  all  advantages  under  the  commission  of  bankruptcy,  and  sued 
the  bank-  the  note  and  attached  these  ships.  Pendmg  this  action  the 
^mS^^HA^^^i  ^^^^'  obtained  th%ir  certificate  of^discfaarge.  Judgment  for 
the  comims-  ^^^  defts.  Held,  the  pit.  could  not  proceed  in  tlus  action, 
sion  cannot  after  this  certificate  was  obtained,  for  the  cerdfieate  discbarges 
be  quesUon-    jjjg  bankrupt  of  all  debts  proved,  or  that  might  have  been 

2  bay's  Ca.  proved  under  the  commission,  except  first,  where  it  is  unfairly 
70.  Can  be  obtained,  and  second,  except  where  the  bankrupt  has  conceal* 
plyfng  to^'the  ®*  estate  or  effects  to  the  value  of  ^100. 

judge.  ^2.  If  a  bankrupt  have  a  right  of  action  against  a  sheriff 

hw^'ii?'  for  not  levying  an  execution,  this  ridit  is  traosferped  to  the 
assignee,  v.  <i8signees  of  the  bankrupt  by  the  assignment  of  his  estate.  Tm 
Bridge.  action  in  this  case  was  originally  commenced  by  the  bankrvqpt 

against  the  sheriff  for  his  deputy's  neglect ;  and  the  assignee 
was  admitted  to  come  in  and  prosecute  the  action.  The 
What  isasuf-  ^P^iuon  seemed  to  be  in  this  case,  that  ihejudgmeni  was  assign^ 
ficieat  dcota-  ed  and  not  an  action  for  a  tort.  Though  Thatcher  J*  thought 
bankmtov  ^^  miction  for  a  tort  upon  property  might  be  assigned  under  a 
2  Day's  commission  of  bankruptcy,  but  Sedgwick  J.  was  of  opinion, 
Ca.246.         that  a  right  of  action  for  an  assault  and  battery  could  Qot  be 

so  assigned. 
2  Mass.  R.         k  ^-  The  pit.  had  a  cause  of  action  against  one  Burton  fte^ 
374,  Self-      fore  he  became  a  ba^^krupt^  who  obtained  his  certificate  in 
ridge  V.  LUh-  4ugQgt  1803^    p]^^  g„^  Burton  and  got  judgment  by  defeult, 

April  1804,  and  took  out  exeeution  and  delivered  it  to  the 
deft.,  sheriff  of  Kennebec  county,  who  neglected  to  serve  or 
return  it,  till  after  the  commencement  of  this  present  action, 
when  he  returned  it  unsatisfied,  and  furtb^r  certified  Burton's 
bankruptcy  and  certificate ;  and  the  ph.  when  be  pommenged 
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this  actioD,  knew  of  this  bankruptcy,  and  on  this  account  the    Ch.  18. 
deft,  omitted  to  serve  the  execution.  Jirt.  3. 

^  4.  Judgment  for  the  pit.  for  one  cent  damages^  and  a  V^Wi^^  ., 
puzrier  of  a  cent  costs.     It  was  argued,  that  the  officer  was  A  commis- 
bound  to  execute  his  precept,  and  that  Burton  should  have  ij^^g*",^ 
pleaded  hiis  certificate ;  and  that  his  default  was  a  new  promise,  ^oes  not  se- 
*ic.  On  the  other  hand  the  argument  was,  that  Burton  was  dis-  cure  the  ^ 
charged,  and  that  if  the  officer  had  taken  him  he  must  have  fectlThS^'; 
been  liable  to  his  action,  and  the  officer  was  not  bound  to  bat  they  are 
serve  the  execution,  unless  by  law  he  had  a  right  to  serve  it ;  •■  ^^\i 
and  of  this  opinion  no  doubt  the  court  was.     For  a  like  rea*  by  him,  and 
son  die  deft,  in  the  execution  not  being  liable,  may  excuse  the  attachable 
Oder's  not  serving  it,  except  as  to  nominal  damages.     A  ^^5"q„ 
creditor  expressed  to  his  debtor,  one  Wilkins,  his  dbsatisfac-  British  or 
tion  at  the  appearance  of  his  afiairs ;  about  a  fortnight  after,  ■^?J^'*?*r2, 
Wilkins  in  contemplation  of  his  bankruptcy,  traKsferred  to  3*14^.  f^"^ 
Winning  certain  promissory  notes,  as  collateral  security  for  a  326,  Locke, 
just  debt,  and  the  next  day  committed  an  act  of  bankruptcy ;  ^9«gne«>^ 
this  failure  the  deft..  Winning,  expected.     In  an  action  of  tro-  2Esp!li.6iK 
ver  for  these  notes  by  Wilkins*  assignee,  the  ph.,  the  court  held,  2  H.  Bi.  339. 
that  the  transfer  was  fraudulent  and  void,  as  against  creditors,  ^^  ^^* 
and  the  policy  of  the  bankrupt  laws,  and  that  the  notes  were 
the  property  of  the  assignee*   In  this  case  most  of  the  English 
cases  upon  this  point  were  cited,  but  ;see  Smith  v.  Hamilton 
&  al.,  aoove. 

^  6.  In  this  case  the  court  held,  that  a  colourable  sale  and  3  Mass.  R. 
transfer  of  personal  property,  thomgh  void  as  to  the  vendor's  ^^^  ^^/' 
creditors,  does  not  amount  to  an  act  of  bankruptcy  within,  the  signee,  9. 
law  of  the  United   States,  unless  executed  by  a  fraudulent  Ba^ey.  The 
deed  or  conveyance  :  and  that  the  concealment  of  goods  to  pre-  holds  Uie  pro- 
vent  their  being  taken  in  execution,  to  be  within  that  law,  perty  he  at- 
must  be  an  adualj  not  a  constructive  concealment  of  them  by  U^^^jJ  ^^ 
the  bankrupt  himself,  or  by  his  procurement,  while  they  con-  forejudg- 
tiBue  in  his  intentions  his  own  goods.     In  this  case  the  bank-  ">•«*  the 
rupt  gave  a  bill  of  certain  rigging  be.,  toithout  seal^  to  his  eomes  a  ' 
father,  a  large  creditor,  who  paid  no  money ^  nor  gave  any  bankrapt  and 
credit  for  the  amount.  !li*Da '?c2 

^  6.  The  question  was  if  Richardson  was  trustee  or  not.  in  e.  117, 
He  held  a  negotiable  note,  dated  October  6,  1803,  signed  by  123. 
one  FuUerton  and  endorsed  by  James  Kerr,-  the  payee,  also  ^^^r'^if. 
by  said  Gill.     November  36,  1803,  Kerr  being  declared  a  ridge  r.  cm 
bankrupt,  Richardson  proved  tWs  demand  under  the  commis-  ^  ^^^  trusted, 
sion.     In  December  1803,  Follerton  also  being  a  bankrupt, 
Richardson  got  security  of  Gill  by  promissory  notes  assigned, 
and  in  June  1804  he  collected  payment,  and  credited  Gill  for 
the  amount  of  the  note.     August  25,  1804,  a  dividend  was 
declared  on  the  estate  of  Kerr,  the  first  endorser,  and  Rich- 
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Ch.  18.  ardson  received  about  seventy-five  cents  in  the  dollar  of  tbe 
Art.  3.  debt.  Thereupon  the  court  held,  Richardson  became  debtor 
\^^-v^^^  to,  and  trustee  of  Gill,  the  second  endorser,  for  the  monies  he 
If ajadement  had  received  of  Kerr's  assignee,  now  having  obtained  a  legal 
be  obtaloed  payment  of  the  first  endorser  to  the  use  of  the  second  en- 
solvent'sdu"  <loi*ser,  and  not  to  the  use  of  the  creditors  of  the  bankrupt, 
charge,  the  Thus  the  second  endorser  having  paid  the  note,  it  became  his 
^^f  tax**d  "***  property,  as  to  the  maker  and  first  endorser,  and  whatever  the 
the  roU  sign-  holder  received  of  the  first  endorser,  he  received  to  the  use 
ed  cannot  be  of  the  second  endorser,  who  was  in  fact  entitled  to  have  the 
recovered  of  possession  of  the  note  upon  his  paying  the  contents  of  it  to  tlie 
5  Johns.  B.  holder,  and  there  was  no  occasion  for  saying,  that  a  part  of 
136.  the  monies  received  of  GUI  became  by  relation  monies  receiv- 

,         ed  to  his  use. 
4  Mass.  R.  ^  7.  This  was  scire  ftitias  against  Livermore,  who  in  the  ori*- 

101,  l^os-    gjjjjj  gyjj  Ijj^j  heevk  summoned  as  trustee  of  Lemuel  Cox.    On 

more.  '  the  scire  facias  the  deft,  stated,  that  July  28,  1803,  he  being 
assignee  o(  the  estate  of  Edmund  Bartlett  jr.  a  bankrupt,  and 
having  in  his  hands  monies  belonging  to  bis  estate,  the  com- 
missioners ordered  a  dividend  of  twenty-five  cents  on  a  dollar, 
whence  there  became  due  to  Cox  as  a  creditor  $469.69|, 
which  the  deft,  held  when  examined,  subject  to  legal  disposal. 
Held,  Livermore,  the  assignee^  was  trustee  to  Cox,  though  his 
notes  against  Bartlett,  the  ground  of  the  dividend,  appeared 
to  have  been  negotiated  to  Cox's  daughter  before  Bartlett's 
bankruptcy,  and  now  demanded  by  her,  and  though  Liver- 
more was  indebted  to  Cox  as  assignee^  and  not  in  his  own 
right.  The  court  added,  that  if  Cox  received  his  daughter's 
money,  she  might  sue  him. 
4  Mass.  R.  (^  8.  Assumpsit  for  money  had  and  received.     Lowell  was 

308,  Foster  assignee  of  Lewis  and  Williams,  on  whose  estates  two  divi- 
of  Andr^  dends  were. declared,  the  last  September  12,  1803.  Andrews 
9.  Lowell.  was  a  creditor  to  both  estates  and  his  dividends  in  Lowell's 
hands  were  $364  34.  A  verdict  for  this  sum  was  found  for  the 
pits,  assignees  of  Andrews,  against  whom  a  commission  of 
bankruptcy  issued  January  1803,  on  an  act  of  bankruptcy 
committed  after  the  first  order  of  dividend  above.  Before  An- 
drews became  a  bankrupt,  and  hrfor^  the  said  first  dividend  was 
ordered,  the  Salem  Marine  Insurance  Company  placed  in  Low- 
ell's hands  to  collect  its  demand  against  Andrews.  This  Lowell 
sued,  and  Andrews  agreed  with  him,  that  the  monies  which 
should  come  into  his  bands,  as  assignee  of  Lewis  &  Williams, 
belonging  to  Andrews,  should  be  retained  for  said  company, 
and  agreed  further  to  assign  accordingly.  Hereupon  Lowell 
waived  attaching,  and  no  attachment  was  made  in  the  suit 
against  Andrews,  though  the  action  was  entered.  No  assign- 
ment was  executed  by  Andrews  in  writing  in  pursuance  of  his 
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agreement  with  Lowell.    January  18,  1604,  said  Company    Ch.  18. 
proved  their  debt  against  Andrews,  having  deducted  $320  as    ^rt.  3. 
the  probable  amount  of  the  monies  in  Lowell's  hands.  V^VX*/ 

^  9.  Judgment  according  to  the  verdict  for  the  pits.,  as- 
signees, as  above ;  for  Andrews  and  Lowell  themselves,  at 
the  time  of  their  agreement  contemplated  an  assignment^  which 
was  never  made^  as  the  completion  of  their  contract;  no  memo- 
randum in  writing ;  neither  dividend  was  passed  by  the  deft, 
to  the  credit  of,  or  paid  to  the  Company,  though  one  was 
received  by  him  before  Andrews  became  a  bankrupt.  On  the 
whole  the  agreement  was  loose,  incomplete,  and  unexecuted. 

^  10.  In  this  action  it  was  decided,  that  a  commission  of  6  Mass.  R. 
bankruptcy,  without  a  certificate  of  discharge,  is  no  bar  to  an  ^p^^jj"™* 
action  brought  to  recover  a  demand  proved  under  the  com-  4  Daii.  76.-^ 
mission,  though  the  creditor  has  received  a  dividend.     Decid-  1  Binn.6ffi». 
cd  in  assumpsit  on  a  promissory  note.  One  insolvent  in  Penn-  i 

fiylvania  may  fairly  convey  his  estate  in  favour  of  such  creditors, 
as  would  accede  in  nine  months  after  the  deed  of  assignment 
is  executed.  The  bankrupt  is  entirely  devested  of  his  property, 
and  the  same  is  vested  in  his  assignees ;  and  there  is  in  him 
DO  residuary  interest.  They  may,  and  they  only  cat),  maintain 
ejectment;  his  real  estate  belongs  exclusively  to  them.  3 
Day's  Cases  70,  Barstow  v.  Adams. 

^  11.  In  this  case  the  messenger  of  the  commissioners  of  a  5  Mass.  R. 
bankrupt,  Lewis,  delivered  his  goods  to  a  straliger,  taking  his  oh*  d08,  Watar- 
ligation  to  keep  them  safely,  and  to  redeliver  them  on  demand ;  "»»">»•  R^Wn* 
this  stranger,  the  pit.,  cannot  maintain  replevin  under  this  de- 
livery, against  one  who  had  taken  the  goods ;  for  though  ^^  trover 
may  be  maintained  by  him  who  has  the  possessions^*  yet  "  re* 
plevin  cannot  be  maintained  but  by  him  who  has  the  property^ 
either  general  or  special,"  but  the  pit.  had  neither  under  this 
messenger ;  *'  the  general  property  was  in  the  commissioners 
until  the  assignment,  and  then  in  die  assignees.*'  *^  The  mes- 
senger, if  any  person,  had  the  special  property,  and  not  the 
pit.,  who  had  no  interest  in  the  goods,  but  merely  had  the 
care  of  them  for  safe  keeping."  So  the  pit.,  on  his  possession^ 
might  have  maintained  trespass.  It  was  also  in  this  case  in- 
cumbent on  the  pit.  to  prove  Lewis'  act  of  bankruptcy,  and 
the  regular  issuing  of  the  commission. 

^12.  This  was  assumpsit  on  a  note  in  writing,  by  which  6  Mass  It 
the  deft,  promised  the  pit.  to  deliver  him  thirty-seven  barrels  ^^^»  ^P|^- 
of  beef  on  demand,  and  before  any  demand  made,  the  deft,  g^ip' 
became  a  bankrupt ;   and  it  was  held,  that  the  proof  of  the 
debt  before  commissioners  was  equivalent  to  a  demand  on  the 
promisor,  and  he  not  having  obtained  any  certificate  of  dis- 
charge, remained  liable  in  an  action  on  the  note. 
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Ch.  18. 
Art.  3. 


Trover  by 
aitienees 
agaioft  a 
•traocerithev 
mBy^yparolt 
prove  the  day 
on  which  the 
act  of  IjBQk- 
raptcy  was 
oommitted. 
2  Day's  Ca. 
246. 
2  Mass. 
R.376,  Jonas 
V.  Gorham.  u 
Williams 
Imstea. 


Moseley's  R. 
28, 79, 80. 


9  Mass.  R. 

837,869, 
Dawes  J.  v. 
Boylston. 
7  Mass  R. 

213,  Liver- 
more,  as- 
signee &  al. 
«.  Swai^y. 


^13.  Parsons  C.  J.,  in  giving  the  opinion  of  the  court  ob 
served,  that  *^  by  the  English  statutes  of  bankruptcy,  it  aeemg 
to  be  settled,  that  no  debt  can  be  proved,  the  amount  of 
which  must  be  ascertained  by  a  jury,"  as  they  do  not  provide 
for  a  jury  "  to  decide  between  a  creditor  and  the  assignees :'' 
but  the  act  of  Congress  does  provide  for  such  a  jury,  if  either 
party  require  it ;  hence  this  debt  could  be  demanded  against 
the  bankrupt's  estate.  ^ 

$  14.  In  a  bankrupt  case,  after  the  creditor's  demand  was 
proved,  and  after  a  dividend  paid,  the  assignee  endorsed  on 
tlie  notes  that  formed  the  demand,  ^'  I  will  be  accountable  to 
bearer  of  this  note  for  the  benefit  of  the  creditors  of  S.  G." 
(creditors  of  the  bankrupt)  ^^  in  proportion  to  their  respective 
aemands  on  him^for  such  diiddend  thereof  as  may  hereafter  be 
decreed  by  the  commissioners  on  the  unthin  estate^  to  be  paid  by 
me  as  assigtiee.^^  Held,  the  assignee  was  still  trustee  of  such 
creditor.  The  debt  was  due  from  Samuel  Rogers  to  said  Gor- 
ham  on  two  promissory  notes.  Williams  was  sole  assignee  of 
Rogers;  his  first  dividend  was  ordered  December  5,  1803, 
and  Gorham's  proportion  was  plaid  by  Williams,  assignee ; 
second  dividend  was  ordered  July  9,  1805,  Gorham's  part 
was  $450 J  which  Williams  had  advanced  to  him  October  18, 

1804,  and  took  his  promissory  note  for  it,  payable  July  6, 

1805,  with  interest.  Gorham  agreed  this  dividend  was  to  pay 
his  note.  Williams,  January  23,  1805,  signed  said  memoran- 
dums of  said  notes  at  the  request  of  Gorham.  January  25, 
1805,  Williams  was  summoned  as  trustee  of  Gorham ;  Wil- 
liams had  received  monies,  and  had  claims  as  such  assignee, 
for  a  third  dividend  not  declared ;  of  this  he  was  trustee, 
though  Gorham  had,  February  27,  1805,  by  indenture,  as- 
signed over  his  estate  to  his  creditors,  and  the  case  was  held 
not  to  come  within  the  12th  section  of  the  trustee  act. 

^  15.  A  bond  payable  at  a  future  day  on  a  contingency^ 
cannot  be  proved  before  the  commissioners  till  the  contingen- 
cy happens ;  but  if  a  bond  on  a  contingency  becomes  due  be- 
fore all  the  effects  are  divided,  the  obligee  shall  come  in  as  a 
creditor  to  what  remains  to  be  divided.  AnA  joint  creditors  shall 
first  be  paid  out  of  ihe  joint  estate,  and  separate  creditors  out 
of  the  separate  estate,  but  each  shall  come  in  for  any  surplus 
of  either. 

^16.  The  assignees  of  a  bankrupt  in  England  cannot  re- 
cover, in  the  courts  in  Massachusetts,  a  debt  due  to  the  bank-' 
nipt,  in  their  own  names. 

^17.  In  a  writ  of  entry  brought  to  recover  land,  formerly 
a  bankrupfs^  by  his  assignee,  held,  the  judgment  of  the  dis- 
trict court,  ifounded  on  verdict,  that  he  had  committed  an  act 
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of  bankruptcy  pursuant  to  the  52d  section  of  the  bankrupt    Ch.  18. 
law,  was  final  on  the  question,  as  to  all  the  creditors  coming    Art,  3. 
in  under  the  commission  or  not.  V^^v^^ 

^18.  Assumpsit  was  originally  brought  by  Charles  Paine,  8Maw.R. 
the  deft^s*  intestate,  as  he  was  cusignee  of  W.  P.  Smith,  a  bank-  5?*v?**'  *'■ 
rupU    The  intestate  dying,  pending  the  action,  the  deft,  was  admr!°* 
admitted  to  defend  it.    Held,  it  did  not  survive  against  the  ad- 
ministrator of  such  assignee.    This  was  a  special  action  for 
monies  paid  by  a  surety  on  a  custom  house  bond ;  Paine  had 
paid  half,  and  averred  he  had  effects  of  Smith's  to  pay  the 
bond.   The  administrator  pleaded  the  general  issue,  also,  that 
Paine's  estate  was  insolvent,  and  shewed  how.     Pit.  demurred 
to  the  second  plea  in  bar. 

^  19.  Assumpsit;  plea  in  bar,  a  discharge  as  a  bankrupt.  lOBfan.R. 
Held,  that  nothing  arising  under  a  commission  of  bankruptcy  ^V^!^*"^ 
can  protect  the  bankrupt  but  a  certificate  of  discharge. 

^^0.  Of  Pleading  a  discharge.  This  was  debt  on  a  judg-  J^jJ^^^, 
ment  recovered  May  1803,  by  the  ph.,  and  one  W.  Jenkins,  «.  Stanley  & 
whom  the  pit.  had  survived,  against  the  deft.  The  deft.,  Ca-  ai- 
leb  Stanley,  plead  in  bar  that  April  13,  1803,  he  became  a 
bankrupt,  (within  the  act  of  Congress  Sec.,)  that  such  proceed- 
ings were  had  before  the  commissioners  &c. ;  that  May  30, 
1803,  they  gave  him  a  certificate  of  discharge  from  all  debts 
be. :  that  a  majority  of  his  creditors,  in  number  and  value,  con- 
sented the  commissioners  should  sign  and  seal  it ;  that  the  Dis- 
trict Judge  June  6,  1803,  aUowed  and  confirmed  it,  and  made 
a  profert  of  it.  Pit.  replied,  that  when  said  Caleb  was  sup- 
posed to  become  a  bankrupt,  "  he  was  not  actually  using  the 
trade  of  merchandise,  by  buying  and  selling,  in  gross  or  by  re- 
tail, or  dealing  in  exchange,  or  as  a  banker,  factor,  or  under- 
wri^r,  or  marine  insurer,"  '*  and  that  John  Eggleston,  the  pe- 
titioning creditor,  on  whose  sole  petition  the  proceedings  were 
had,  was  not  a  bond  fide  creditor  of  tlie  said  Caleb,  to  the 
amount  of  ^1000,  but  his  pretended  debt  was,  without 
consideration,  and  made  by  fraud  and  collusion,  between  him 
and  the  said  Caleb,  for  the  purposes  of  enabling  him  to  obtain 
a  certificate  of  discharge,  in  pursuance  of  the  said  statute  ;" 
and  so  the  ph.  said  it  was  obtained  unfairly,  and  by  fraud  and 
collusion  be.  Said  Caleb  rejoined,  that  when  be.,  he  was  ac- 
tually using  the  trade  of  merchandise,  as  a  grocer ;  that  J. 
E.  was  a  bond  fide  creditor  for  a  good  and  valuable  consider* 
ation,  and  that  said  discharge  was  fairly  obtained,  and  not  by 
fraud  be.  Issue  joined,  and  verdict,  **  that  the  certificate  of 
discharge  by  the  said  Caleb,  in  the  plea  aforesaid  mentioned  was 
obtained  fairly,  and  not  of  his  own  fraud,  and  by  collusion  with 
others,  as  by  the  pit's,  replication  is  alleged."  Pit.  moved  for 
judgment,  or  a  repleader,  because  said  Caleb  had  not  pleaded 
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Ch.  18.    the  general  issue,  nor  set  forth  in  his  plea  all  the  material  facts 
Art.  3.      necessary  to  discharge  him  by  the  statute  of  the  U.  S.  therein 
V^V^b^  mentioned,  and  whether  the  certificate  was  obtained  by  fraud 
or  not,  was  immateriaL      Jackson  J.  delivered  the  opinion  of 
the  court,  noticed  the  thirty-fourth  section  of  the  statute  au- 
thorized the  general  issue  ;  only  one  in  this  action,  on  a  judg* 
ment,  was  nul  tiel  record,  not  triable  by  jury*     Hence  the  deft, 
could  not  avail  himself  of  the  privilege  of  the  statute.     He 
roust  of  course  plead  specially  the  matter  relied  on  for  his  dis- 
charge, and  the  sufficiency  of  his  plea  must  be  decided  by 
the  rules  of  the  common  law.     Had  been  clearly  bad  on  de- 
murrer, but  cured  by  the  subsequent  pleadings  and  verdict. 
The  replication  was  calculated  to  impeach  the  certificate,  on 
the  ground  of  fraud,  and  stated  several  facts  to  that  purpose, 
so  confessed,  and  avoided,  &c.,  admitting  every  fact  substan- 
tially stated  in  the  bar  ;  repeated  the  facts  it  averred,  and  ob- 
served, *'  all  this  could  not  be  true,  unless  certain  other  facts 
Under  the  .     ^Iso  existed,'*  and  stated  them,  and  inferred,  on  sound  princi- 
Act  of  1800,   pl^s  iQ  pleading,  the  facts  stated  in  the  plea  in  bar,  and  those 
a  right  of  ac-  necessarily  implied  made  a  good  defence.    "  The  certificate  is 
onli  [or!"  did  P^^  f^^^  evidence  of  all  the  proceedings  precedent  to  ob- 
not  pass  by     taining  it ;"  and  provides  a  verdict  shall  pass  for  the  deft.,  un- 
a  general  u-  less  the  pU.  can  in  his  action  prove  that  the  certificate  was  ob- 
tbe"b«^k>^      tained  unfairly  and  by  fraud  &x.    Not  to  be  supposed  the  pit. 
rupfa  estate    meant  to  reply  "  several  distinct  and  independent  facts,"  so 
ew*— 3*I)ay"g  raake  his  replication  double,  and  which,  if   traversed  would 
Ca.  272,         have  been  proved  by  the  certificate.    The  rejoinder  traversed 
Birdv.Hemp-  the  Only  material  averment,  viz.,  "  the  fraud  in  obtaining  the 
**®*  •  certificate  ;"  this  is  found  for  the  deft ;  so  the  verdict  decides 

the  only  material  fact  on  these  pleadings,  so  no  repleader. 
Judgment  for  the  defts.  t)' 

iBos.  bP.  ^21.   Composition  with  creditors.      Those  of  a  bankrupt 

*96,  Stork  V.   agreed,  by  deed,  to  receive  8*.  in  the  pound,  and  release  all 
Mawson.        over.     One  creditor  had  two  distinct  debts  due  from  him, 
for  one  of  which  he  held  bills  to  the  amount,  and  received  his 
dividend  of  3^.  qn  both,  and  then  recovered  the  full  value  of 
some  of  the  bills.     Held,  this  he  recovered  to  the  bankrupt's 
use.     Though  a  parol  acceptance  of  S^.  in  the  pound  cannot 
be  pleaded,  yet  when  by  deed  it  may  ;  and  BuUer  J.  said,  this 
creditor  might  have  taken  Ss.  in  khe  pound  on  one  debt,  and 
6Tauii.R.      viewed  the  other  as  paid  by  the  bills,  but  he  did  not  take  this 
fi3».  course.     A  bankrupt's  intention  in  preferring  a  creditor  is  for 

the  jury  to  consider. 

4  D.  &  E.  ^  ^^*  One  insolvent  assigned  over  his  effects  for  the  bepefit 

166,  Jackson  of  the  creditors,  and  it  was  provided  in  the  deed,  the  shares 

c.  Loinas,        ^f  jjjg  creditors  who  should  not  execute  it  before  a  day  named, 

should  be  paid  by  the  trustee  to  the  insolvenu    An  agremnent 
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mad#  between  him  and  such  an  after  creditor,  after  the  da^,    Ch.  18. 
that  if  he  signed  die  deed  be  should  be  paid  his  whole  debt,    Art.  3. 
is  fraudulent  and  void.  .  V^v^^ 

^  23.  The  United  States  cannot  have  an  action  for  money  a  CnDch 
had  and  received  against  a  bankrupt's  assignees,  for  the  price  |^»  ®*^»  '^• 
of  a  ship  sold  by  them,  as  his  property,  who  had  got  a  register  onindy  \i 
by  a  false  oath,  the  United  States  never  having  seised  the  ship  al. 
for  the  forfeiture  before  his  sale  and  transfer ;    nor  elected  the 
forfeiture,  and  not  the  value. 

^  24.  The  bankrupt  laws  of  a  foreign  nation  cannot  work  a  6  Craack 
legal  transfer  of  property  in  the  United  States.      Harrison  v.  ^^• 
Slerry. 

^  25.  T.  b  H.  Moore,  partners  in  trade,  owed  a  debt  to  6  Cranch  84. 


Jno.  &  Jam.  Tucker.    T.  Moore  became  a  bankrupt,  and  Ox-  ^'^^  ^^^ 
ky,  his  assignee,  brought  aasumpsit  against  J.  b  J.  Tucker,  in  em>r,  v. 
J>ron  assumpsii  pleaded.      Verdict  for  Oxley  for  $143  33,  ^**«y»  ■*■ 
flubject  to  the  opinion  of  the  court.    Before  the  Moores  dissolv-  j^^ 
ed  partnership  they  became  indebted  jointly  to  J.  b  J.  Tuck-  Moore,  a 
er  in  $106  49  ;  and  after  they  dissolved,  J.  b  J.  Tucker  be-  {^TfiS^of^ 
came  indebtied  to  T.  Moore  in  $113  12,  the  debt  his  assignee  t.  &  h. 
sued  for.     Held,  J.>  b  J.  Tucker  might  set  off  their  debt,  Moore, 
£106  49,  against  T.  b  H.  Moore,  against  T.  Moore's  sq^a-  ^h-^^,a.«, 
rate  debt,   $113  1^,  against   J.   b  J.  Tucker.     2.  Such 
off-set  could  not  have  been  made  at  law,  independent  of  our 
bankrupt  law.     3.  A  debt  jointly  owed  by  the  bankrupt  and 
his  partner,  may  be  off-set  against  a  debt  owed  to  the  bank- 
rupt separately,  and  may  be  proved  under  a  separate  commis- 
sion against  him ;     4.  And  a  full  dividend  received.  5.  Equi- 
ty alone  restrains  the  joint  creditor  from  receiving  his  full  di- 
vidend, until  the  joint  effects  are  exhausted. 

^  26.  The  deft,  pleaded  the  endorser's  bankruptcy,  in  bar  of  3  cranch, 
the  action.     Held,  the  pit.  might  reply  the  note  was  given  to  Wilson  9. 
the  endorser  in  trust  for  the  pit.     Joint  debt  set  off  against  a  f^  210'  on 
separate  claim,  5  Cranch  34.      The  averment  a  promissory  the  law  of 
note  is  endorsed  for  value  received,  is  immaterial,  and  need  ^>>^nia. 
not  be  proved,  Wilson  v.  Codman.     Many  cases  in  which  one 
may  be  a  bankrupt,  as  a  shoemaker  be.,  or  not,  see  Bac.  Abr. ; 
Am.  ed<,  title  Bankrupt. 

^27.  Bankrupts,  how  sued  iac^  Two,  of  three  partners,  Uohns.  R. 
became  bankrupts  in  England  ;  the  othfer  resided  in  New  York,  i.*R^iJ!jn(. 
and  declared  a  bankrupt  under  the  law  of  the  United  States. 
Assumpsit  was  brought  in  the  name  of  all  the  partners  to  re- 
cover a  debt  due  before  the  bankruptcy.  Quiere,  ought  not 
the  assignees  of  the  bankrupt  partner  here  to  have  been  join- 
ed. Qucre,  if  the  assignees  of  the  bankrupt  partners  in  Eng- 
land can  sue  here.  3.  The  bankruptcy  of  the  ph.  may  be 
given  in  evidence  under  the  general  issue. 


330  ASSUMPSIT. 

Ch.  18.        §28.  Put  since  held,  a  writ  may  be  brought  in  New  York, 
Art.  3.      in  the  name  of  a  foreign  bankrupt,  and  he  may  be  joined  with 
V^-v-V-'   ^he  assignees  of  a  co-partner,  who  is  here  a  bankrupt  accord- 
2  Johns.  R.     ing  to  the  forms  in  this  country  settled. 
C^itot^  '•        ^  29.  Practice  among  nations  as  to  assignees  &c.      It  is  a 
a  Johns.  R.     general  jprinciple  among  them,  to  admit  and  give  effect  to  the 
^7>  Saods  ».  title  of  foreign  assignees,  in  bankrupt  cases.     But  the  mode  of 
al!!-4"o.       proceeding  to  recover  debts  due  to  the  banknipt,  whether  in 
536  to  606,     his  own  name  or  that  of  his  assignees,  depends  on  the  form  of 
same  case  in  proceeding  in  the  country,  and  in  the  court,  in  which  the  suit 
is  instituted.     3.  Where  a  decree  in  chancery  has  been  made 
in  a  suit  by  a  bankrupt's  creditors  against  him,  his  assignee,  and 
others,  and  then  the  assignee  is  removed,  and  a  new  one  ap- 
pointed by  a  majority  of  the  creditors,  and  the  cause  is  brought 
by  appeal  to  the  court  of  errors,  that  court  will  not  stay  the 
proceedings  until  the  new  assignee  be  made  a  party  by  the 
respondents.     Conveyances  made  to  defeat  creditors,  are  void 
by  common  law  as  well  as  by  statute,  deeds  void  ah  initio. 

1  Caines*  R.  §  30.  A  certificate  is  produced  under  the  bankrupt  act  of 
^7,  Jones  r.  the  United  States,  granted  in  a  sister  state,  thereon  the  deft. 

mersoo.       ^jj|  j^^  discharged. 

2  Gaines  R  ^  ^I*  If  ^  person  liire  a  house  for  a  year  before  his  act  of 
26,  Hen-  bankruptcy,  and  he  continue  in  possession  after  such  act,  he  is 
dah^  "  ^"     ^^^  discharged  from  the  subsequent  rent  by  his  certificate. 

1  Johns.  R.         ^  ^^*  A  received  monies  prior  to  his  act  of  bankruptcy,  on 

87,  Hatten  ».  a  promise  to  put  it  out  on  bond  and  mortgage  security,  but  ne- 

P^ycr.         glected  to  do  it.  Held,  he  was  not  liable  in  a  special  action  on 

the  case,  but  that  the  action  was  barred  by  his  certificate,  as 

the  creditor  might  clearly  have  proved  bis  demand   under  the 

commission.     Whenever  the  certificate  would  be  a  bar  to  the 

4  Dallas  371.  debt,  it  may  be  so  proved, 

1  Caines'  R.  ^  ^^'  1*he  commissioners  have  no  power  to  declare  the 
63S.  time  when  one  becomes  a  bankrupt. 

4  Day's  Ca.  ^  34.  A  debtor's  attempt  to  conceal  himself  to  his  creditors, 
I'lVn^ton*  "  ^      being  denied  to  them,  is  not  an  act  of  bankruptcy,  unless 

thereby  he  actually  prevents  the  service  of  process. 

6  Johns.  R.        ^35.  One  insolvent  may  bond  fide  give  a  preference  to  one 

412,  Phoenix  creditor,  and  this,  though  voluntary,  is  valid,  unless  done  in 

••  ^^^       '    contemplation  of  bankruptcy;   and  if  that  be  contemplated  by 

the  debtor,  yet  if  on  the  application  of  a  creditor  he  pays  him, 

his  payment  is  good  ;  so  is  an  assignment  of  property. 

1  Johns.  R,  ^  36.  If  C,  on  the  eve  of  a  bankruptcy,  prefer  W,  a  credit- 
370,  Ogden  &  or,  and  without  suit  be.,  aud  if  he  sue,  then  another  ;  this  is 
son^  cKed  by  voluntary  and  void,  as  decided  in  trover  by  Ogden  &  al.,  assign- 
the  court,       ees  of  W.  &  D.  A.Cummings,  bankrupts,  against  Jackson,  made 

2  EistnV  —  ^^^^^^  ^^  *®  Manhattan  Company  &c.     Nov.  14,  1803,  the 

4    D.  &.  £.    212.*-Cowp.  122,  632.-3  Wils.  47—4  Burr.  S240. 
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CuiDmingses  being  insolvent,  assigned  over  a  bill  of  lading  of   Ch«  19. 
goods  at  sea,  to  Jackson  in  trust  for  said  Company,  to  which    Art,  1. 
they  owed  bond  fide  $720 ;  but  if  it  sued  them,  then  the  prop-    V^ry^^^ 
erty  was  to  go  to  Thomas  Cummings.     December  14,  1803, 
W.  b  D.  A.  Cummings  became  bankrupts.      Held,  this  as- 
signment was  void,  as  above,  being  on  the  eve  and  in  contem- 
pUtion  of  bankruptcy.     Thomas  Cummings  was  also  a  bona 
jide  creditor,  for  whose  use  the  property  was  held  by  the  deft., 
and  no  evidence  Thomas  Cummings  had  urged  the  bankrupts 
for  security,  or  that  he  even  knew  of  the  assignment.     See  3 
Johns.  R.  71 ;  4  do,  536. 

A  debtor  insolvent  may  bond  fide  give  a  preference  to  one  6  Johns.  R. 
creditor,  to  the  exclusion  of  others,  and  it  is  valid,  though  p],^^'^ 
voluntary,  if  not  done  in  contemplation  of  bankruptcy,     2.  If  Day  &al.  as- 
an  pct  of  bankruptcy  be  contemplated  by  the  debtor,  yet  if  he  aignees. 
pays  a  creditor  or  assigns  to  him  property,  such  payment  or 
assignment  is  valid,  as  against  the  assignees  of  such  debtor  if 
made  at  the  instance  and  on  the  application  of  the  particular 
creditor.     3.  Held,  the  answer  of  one  deft,  is  no  evidence 
against  his  co-deft.     4.  Subsequent  declarations  by  a  party  to 
a  sale,  or  transfer  of  property,  which  go  to  devest  a  vested 
right,  are  not  admissible  evidence.      5.  A  deemed  a  witness, 
having  been  discharged  as  a  bankrupt,  and  whose  estate  prob- 
ably would  not  pay  twenty-five  per  cent.,  in  a  suit  brought  by 
the  assignees  of  B,  a  bankrupt,   against  whom  A  had  prov- 
ed a  debt  under  the  commission.     Decree  of  the  court  of 
chancery  reversed ;  Phoenix,  the  appellant,  was  father-in-law 
to  Ingraham,  the  bankrupt ;  many  authorities  were  cited. 


CHAPTER  XIX. 


ASSUMPSIT.    BARON  AND  FEME. 


Art.  1.  General  principles.  %  1,  There  is  no  part  of  the 
law  in  Massachusetts,  and  in  the  United  States  generally,  that 
deserves  more  attention  than  this  in  relation  to  husband  and 
wife.  It  is  the  ground  of  actions,  and  especially  of  assumpnt^ 
in  a  vast  many  cases.  The  connexion  between  bartm  in  feme 
involves  relative  rights,  duties,  and  obligation,  that  are  very  nu- 
merous. 

On  no  subject,  perhaps,  in  England,  has  the  law  been  more 
changed  in  three  centuries  than  on  tbis«     The  old  maxim. 
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Ch.  19.  once  so  general  and  unyielding,  that  the  wife's  existence 
Art  1.  was  incorporated  in  that  of  her  husband's,  or  suspended  dur- 
ing the  coverture ;  that  she  had  no  will  of  her  own,  no 
volidon,  no  self  control,  and  no  power  to  act  but  as  his  servant 
or  agent,  seems  now  almost  done  away ;  as  now  she  has  nu- 
merous rights  of  property,  and  is  under  numerous  obligations 
in  relation  to  it ;  son^e  of  which  are  now  enforced  in  courts  of 
law,  and  many  more  of  them  in  courts  of  chancery.  Some 
^  peculiar  difBculties  attend  this  part  of  the  law  in  Massachu- 
setts. Here  our  statues  make  many  material  provisions  which 
are  new,  and  not  found  in  the  English  law.  On  these  provis- 
ions there  have  been,  as  yet,  but  few  decisions.  Though  we 
have  adopted  some  of  the  rights  and  obligations,  especially 
where  there  is  a  separatiatif  which  are  enforced  only  in  chan- 
cery, where  there  is  a  chancery  court,  yet  we  have  no  chan- 
cery court  to  enforce  such  as  we  have  adopted.  Hence 
it  is  a  subject  of  much  uncertainty  how  in  this  state  they  are 
to  be  carried  into  effect ;  and  for  this  reason  too,  it  is  very  often 
a  question  which  of  these  rights  and  obligations,  found  in  En- 
glish books,  we  have,  or  have  not,  adopted. 

This  case  of  baron  b  feme  is  the  only  case  in  the  law,  in 
which  the  law  wholly,  without  the  creditor's  consent,  dischar- 
ges his  debtor,  the  /eme,  and  substitutes  another  debtor,  the 
husband.      As  where,  when  io/e,  she  has  contracted  to  pay 
rent  for  an  estate  she  has  hired,  he  alone  by  law  becomes  lia- 
ble to  pay  it,  and  has  in  return  the  usufruct  of  it  as  absolutely 
bis  own,  and  she  by  her  marriage,  is  totally  dischai^ed  of  her 
contract  to  pay.    What  marriages  are  legal,  see  Ch.  46,  Mar- 
riages. 
2  Bl.  Com.         ^  ^*  The  maxim,  they  are  one  person  in  law,  according  to 
433, 439.--     Blackstone,  and  other  eminent  law  writers  in  England ;  the 
4^^^  444^     English  law  considers  marriage  as  a  civil  contract  binding, 
Co/l.  112.     when  the  parties  are  able  and  do  contract  in  legal  form.  This 
?*^'  ?' ««  principle  we  have  adopted,  the  effect  of  which  according  to 
^New  on      ^^^  common  law  to  make  them  one  person,  so  incapable  of 
Coo.  21, 30.   contracting  with  each  other  in  any  case.    This  is  the  old  max- 
^7^217  ^'     ^^  ^^^  courts  of  law  adopted  as  a  general  one,  but  which  has 
'  been  almost  doae  away  in  time  and  practice ;    for  numerous 

are  the  cases  in  which  baron  b  feme  are  viewed  in  courts  of 
law,  as  well  as  of  equity,  as  two  distinct  persons.  As 
where  the  law  holds  a  deed,  or  devise  of  land  to  her,  vests  it 
in  her,  and  not  in  him,  the  freehold  or  inheritance  is  absolute- 
ly hers,  and  the  usufruct^  and  that  only,  is  absolutely  his. 
And  hence  as  to  real  estate  they  are  clearly  two  distinct  per- 
sons in  law. 

So  in  equity  J  and  m  the  cml  and  French  laws,  they  are 
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jgeneraUjr  disiJBct  persons,  and  may  coDtract  with  each  other    Ch.  19. 
ID  macy  cases,  and  especially  with  the  formality  of  a  trustee.      Art.  1. 

If  they  agree  to  live  separate,  Uiis  contract  between  them    ^^y^J 
is  reeognised  ta  law  as  well  as  in  equity,  and  he  never  can  re- 
sume  the  marital  rights,  he  thereby  has  renounced.      Each 
covenant  is  valid  in  law  and  equity,  they  make  on  the  occasion,  Vera.  88«, 
ud  "  binds  them  both,  till  they  both  agree  to  co-habit  again.''  ^^J^*  S**' 
And  Mead's  case,  1  Burr.  542,  to  the  same  effect.  ^ 

In  equity  she  may  sue  him  by  her  procAetn  omt,  and  in  our  Su«.  478. 
court  in  an  action  of  necessity,  in  certain  cases,  as  for  her  alimo- 
ny allowed  her  to  be  paid  by  him,  when  divorced  from  bed 
and  board,  as  a.  12,  this  chapter,  when  in  fact  they  continue 
tO'be  husband  and  wife.  So  in  cases  of  crimes,  they  are  two 
distinct  persons. 

Sht  is  at  capable  of  property  a$  a  feme  $ole  ;    and  if  he  re-  7  East  539.— 
flounces  his  marital  rights  to  the  usufruct  of  her  real  proper-  1  h.bi.834 
ty,  she  alone  can  convey  it  by  copyhdd-surrender,  in  the  na-  e^^p|o„ ,., 
ture  of  a  deed  or  devise,  and  after  so  renouncing  he  need  not  CoIUdsoh. 
be  joined  in  the  conveyance,  and  it  is  good  in  law. 

So  if  the  husband  covenant  to  pay  trustees  a  certain  sum  2  East  283, 
annually,  as  separate  maintenance  for  his  wife,  with  the  consent  ^^^^^^^' 
of  them,  or  of  their  executors  fiic.,  the  contract  will  be  enforo-  but  isves.'jr; 
ed  in  a  court  of  law,  though  providing  for  a  future  separation.  626.— 2VeDt. 
in  this  case  many  were  cited  to  the  same  purpose.  1  Burr,  j  j^'""'^'  ^' 
642. 

She  is  a  distinct  person  when  she  executes  a  mere  power,  Reeve'sDom. 
and  by  it  conveys  lands  ;  and  by  such  power  Ae  may  convey  R«l- 1^»  <2i. 
even  to  her  husband.      So  she  may  act  in  outer  droU^  without  "i^^L^^i^ 
him,  and  convey  to  him  as  executrix  of  her  deceased  and  ibr-  E.  6I8,  Jar- 
mer  husband,  his  lands,  as  in  these  the  second  husband  has  no  ^^  ^      . 
interest.    Jf  as  trustee  she  has  lands,  she  can  convey  them  HaseiiotoD  v. 
without  him.     So  lands  vested  in  her,  to  convey  on  condition,  GUI. 
she  can  alone  convey,  as  her  husband  can  receive  no  injury 
fipom  her  act.     6  East  257.     So  she  may  have  stock  in  trade 
•xempt  from  his  debts. 

But  some  cases  are  now  decided  <ni  this  maxim,  as  \riiere  a  10  Mod.  206. 
grant  is  made  to  A,  and  to  B  and  his  wife,  B  and  his  wife  zS^itn^ 
take  a  moiety  only,  as  one  person,  and  that  an  enltre  estate.  So 
be  cannot  grant  any  thing  to  her,  or  contract  with  her  directly; 
and  generally  all  contracts  made  between  them  before  mar- 
riage are  avoided  by  it. 

And  if  a  feme  oWgee  marry  one  of  the  obl^ors,  it  is  a  did-  Cro.  El.  66l« 
charge  to  them  aU ;  Isut  a  wife  may  take  by  her  husband's  p^^^  *' 
will  or  be  his  attorney.     There  are  in  the  English  and  omr 
law  books  scores  of  such  cases  relating  to  this  maxim,  shew- 
ing it  is  trne  in  some  eases,  and  that  it  has  no  foundation  in 
many.    A  number  of  these  cases  will  be  found  in  other  parts  of  7  Esit  619,.. 
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Ch«  14*    this  work*   Per  Lord  Kenyon  she  can  io  no  acl  16  estop  her* 
Art.  I.      self. 

^^ry^^       §  3.  His  contract  to  leave  her  property  at  his  decease  is 

8  Saik.  66,     9alid,  Whatever  was  the  opmion  once,  there  is  now  no  doabc 

Wo  "ds^"  »•  on  this  point  in  England,  or  the  United  States.    As  where  tlw 

2  P.  W.  243.  ''usbaod  gave  a  bond  conditioned  to  leave  his  wife  £80  at  hit 

-^9a]k..927.    death,  if  she  survived  him,  and  to  her  use  ;  on  hia  death  an 

action  was  brought  on  this  bond  against  his  administrator,  and 

judgment  for  the  pit.     Nor  can  he  release  any  right,  that  can 

by  no  possibility  accrue  to  her  during  the  coverture. 

6D.&E.38),      ^^^  where  January  1782,  John  MUbumf  the  pit's,  husband, 

Milbarn  v.      gave  a  bond  to  her  whom  he  intended  to  marry,  conditioned 

Ewairt  &  al.    gjj,  jjjg  payment  of  £3000  to  her  by  his  heirs  or  executora, 

1  Vern.  406.  her  cxecutors  be.,  at  the  end  of  one  year  after  his  death,  if 
--2  Vent.d43.  she  survived  him.    Held,  this  bond  was  valid  and  not  released 

by  the  marriage.     And  when  it  was  pleaded  in  bar  of  the  ac- 
tion, the  pit.  might  reply  the  special  purposes  for  which  the 
bond  was  made»  for  they  are  consistent  with  the  bond  and 
condition,  and  the  case  is  the  same  if  the  man  make  a  promise 
instead  of  giving  a  bond. 
12  Mod.  288  .     In  this  case,  Cage  v.  Acton,  the  same  point  as  in  Milbum 
to  »6,  Cage  jj  qI,  ^^s  decided  by  a  majority  of  the  judges  ;  and  all  the 
Same  caw,     cases  on  the  subject  were  considered,  and  held  the  contract 
iaik.  827.  .    was  valid,  and  only  suspended  during  the  coverture.     It  was 
urged,  if  a  husband  owes  a  thing  to  his  wife,  he  owes  it  to  him- 
aeU*,  and  it  was  asked,  how  that  could  be  f    To  which  it  was 
•   answered,  that  '^  the  law  very  often  made  a  fiction  for  the 
preservation  of  right,  and  a  suspension  of  a  personal  duty  is 
not  always  an  extinguishment  of  it." 

2  Mass.  R.  ^  4.  Separate  maintenance.  This  principle  also  has  been  es^ 
159,  Page  v,  tablished  in  Massachusetts  ;  as  where,  February  8,  1794,  C<rf- 
Tnifant.         ^^  Trufant  as  principal,  and  Joseph  Trufant  as  surety,  gave 

a  bond  to  Page,  lather  of  the  principal's  wife,  conditioned  for 
her  maintenance  after  a  voluntary  separation ;  and  held  good 
on  argument.  And  that  a  husband  and  wife  may  well  separate 
to  avoid  the  effects  of  jealousies  and  animosities  between  them, 
and  that  a  contract  for  her  separate  maintenance  was  valid. 
It  was  objected,  as  the  wife  was  not  bound  by  her  covenants  in 
the  articles  of  separation,  and  the  trustee  had  made  none, 
there  was  no  consideration  for  the  bond  ;  but  Parsons  C.  J. 
said,  a  bond  imports  a  consideration,  *^  the  want  of  which  the 
obligor  is  estopped  to  plead,"  though'  he  may  avoid  it  by 
shewing  it  was  obtained  by  fraud  or  duress,  or  that  the  con- 
sideration is  illegal,  or  against  the  policy  of  the  law.  *'  The 
consideration  was  legal  and  meritorious,  as  it  was  mad^  to 
secure  a  separate  maintenance  for  the  wife,  who  separated 
.  from  the  husband  for  their  mutual  comfort.    This  has  long 
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been  the  pnuMice  in  England  and  the  Uoited«States  geniBraltyy    Ch.  19. 
and  in  numerous  cases.     See  cases  of  Lister ;  Crompton  v.    Art.. I. 
CoUinson ;  Rodney  v.  Chambers,  abore. 

^  5.  The  general  principle  on  which  the  wife  is  tued  alone* 
That  she  may  be  sued  alone  in  certain  cases,  is  perfectly  clear» 
but  eminent  judges  and  lawyers  differ  as  to  the  principle.  For 
centuries  past  it  has  been  settled,  that  she  might  be  sued  alone 
on  her  contracts,  or  for  her  torts,  where  her  husband  was  ban« 
isbed  ;  so  where  he  was  an  tdien  enemy.  So  where  he  was 
transported^  t^igh  only  for  seven  years ;  so  in  modem  cases 
where  there  isl^gular  separation  by  contract,  or  a  judicial 
divorce  from  bed  and  board.  On  what  principle  do  these 
cases  rest }  Those  most  opposed,  as  Lord  Kenyon  inc.  to 
ihe  wife's  liability  to  civil  actions,  contend  she  is  liable  only 
on  the  principle  her  husband  is  dvHiter  mortuuty  or  civtUy 
dead,  as  where  banished,  transported  be. ;  but  this  principle 
clearly  fails,  for  most  clearly  the  alien  enemy  husband  is  not 
eiviliter  mortuus,  nor  can  one  be,  transported  but  for  seven 
years,  nor  in  these  or  even  in  the  case  of  one  banished  for  life, 
odr  exiled  is  he  in  fact  civilly  dead  ;  for  his  wife  cannot  marry 
again,  no  administration  can  be  granted  on  his  estate,  there  is 
no  descent  of  bis  estate,  no  dower  assigned  in  it.  So  are 
clearly  the  best  authorities.  Lord  Mansfield  and  others  have 
rested  this  liability  on  cases  of  separation,  and  the  agreement 
to  live  separate,  and  on  her  separate  maintenance  ;  but  the  true 
principle  seems  to  have  been  not  much  noticed  in  the  English 
eases.  The  true  principle  is  this,  barely  mentioned  by  Law- 
fence  J.,  when  he  holds  she  is  not  liable  to  be  sued  alone,  be* 
cause  her  husband  had  not  renounced  his  marital  rights  to  her 
person,  society,  and  services  be. ;  and  by  Lord  Kenyon  when 
he  said,  if.  we  allow  the  wife  to  be  sued  alone'  (in  cases  of 
separation)  she  may  be  taken  in  execution  and  imprisoned 
alone/ and  this  will  be  as  a  divorce. 

The  true  principle  b  here  suggested  ;  for  on  examming  the 
cases  carefully  it  will  be  found,  she  cannot  be  sued,  though 
livioig  separate,  where  her  husband  has  not  renounced  his  right 
to  her  person*  And  that  she  may  bd  sued  abne  where  he 
has  renounced  this  right,  and  she  may  bind  herself  so  as  to  be 
sued  al<»e  on  her  contracts,  whenever  his  marital  rights  are  not 
affected  by  them  and  there  is  no  coercion.  This  is  the  case 
of  the  wife  of  the  aUen  enemy ;  and  because  no  ri^ts  of  her 
husband  can  thereby  be  affected,  he  being  an  alien  enemy 
and  out  of  the  country,  has  no  right  that  can  be  lost  or  effect- 
ed by  her  being  sued  alone,  and  imprisoned.  And  it  has  been 
well  observed,  that  in  the  case  of  Marshall  v.  Utitton,  on 
which  so  much  stress  is  laid  by  some,  this  right  was  not  re- 
wmneed.    It  has  been  said  by  Judge  Reeve,  that  she  is  net 
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Ch.  19,  crimi&al  law  abflolutely  adjudges  she  i^itungly  and  wilitiikf^f  • 
Art.  1.  receives  him  to  b^r  bed,  and  is  as  guilty  as  be  is ;  aod  hence, 
this  criminal  law  iovariably  and  justly  punishes  her  for  wick* 
edly  and  wilfiiUy  committing  the  crhne  of  adultery.  The 
English  lawyers  in  some  cases^  in  order  to  preserve  one  ab- 
surd fiction,  seem  to  have  laboured  hard  to  invent  another. 
Holding  to  the  one,  a  wife  could  not  oonvey  her  real  property 
for  want  of  ezisteoce  and  will,  and  finding  she  had  always 
done  it  by  fine  or  recovery  in  court,  they  invented  another  no- 
tion, not  having  the  least  foundation  in  fact,  that  is,  that  she  in  so 
doing  was  considered  by  the  court,  as  a  feme  sole,  when  the 
very  record  itself  of  the  case  shewed  she  was  examined  by  the 
court  as  a  wife,  and  in  every  breath  inquired  of,  if  she  was 
influenced  by  her  husband.  In  fact,  such  is  the  inveterate  hold 
this  fiction  or  notion  has  ever  had  on  some  minds,  that  they- 
never  can  view  a  wife  as  having  any  will,  any  power  to  con~ 
tract  for  herself,  so  as  to  be  suable  akme,  Perhi4>8  this  notioa 
was  once  correct,  when  the  law  viewed  wives  almost  as  their 
husbands'  slaves,  and  almost  incapable  of  separate  property^ 
however  this  may  be,  it  has  in  the  present  stale  of  soeiety  in 
England  and  the  United  States,  no  foundation  in  fact.  HalC 
of  the  rights  of  wives  now  may  be  claimed  in  chancery,  andf 
near  all  their  rights,  when  living  separate,  as  by  law  th^y  may 
do,  may  there  be  claimed  and  enforced,  where  they  are  view- 
ed to  most  purposes  as  single  women,  and  may  even  by  jpro- 
cAem  anii  sue  their  husbands ;  and  if  they  have  no  other  trus- 
tees of  their  separate  property,  have  their  husbands  deemed 
and  held  trustees.  And  even  at  law,  they  can«  a3  all  agree, 
take  securities  for  property  to  any  reasonable  amount  before 
marriage,  keep  them  during  it,  and  enforce  them  whenever  it 
is  terminated ;  they  can  in  courts  of  law,  directly  and  by  them* 
selves  alone,  sue  their  husbands  for  alimony,  as  will  appear 
in  many  cases  stated  in  this  and  other  chapters ;  and  many 
other  rights  wives  now  have  in  England  and  America,,  which 
render  them  almost  as  independent,  as  to  property  and  suits, 
as  wives  are  in  France  and  other  countries,  that  have  adopt- 
ed the  Civil  Law,  as  the  broad  foundation  of  all  their  laws. 

i^  7.  Maralkyj  religion^  and  public  policy.  It  will  be  recpl- 
lected,  that  as  riches  of  all  kbds,  and  especially  personal  pro- 
perty, rapidly  increased  in  England  in  the  eighteenth  century  ^ 
so  separation  of  man  and  wife,  with  separate  maintenances  and 
renunciations  of  marriage  rights,  rapidly  increased  also ;  but 
they  did  cot  excite  any  material  alarm  for  a  long  time ;  in 
iisiGt,  not  till  after  many  judicial  decisions,  to  be  cited  in  the 
sequel,  had  been  made  establishing  their  legaliQr.  However, 
in  proceas  of  time,  as  new  notions  widely  spread  in  Europe, 
by  some  thought  liberal,  and  by  some  Ipose  and  pernioiouSf  tjfi^ 
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4iinJ  e£S3ct9  of  which  were  seen  io  the  approach  and  progresB  Cfi.  19. 
of  the  French  revolution,  some  judges  and  lawyers  more  rigid  Art.  I. 
in  their  morals  and  religion,  and  of  course  more  so  as  to  family 
order  and  public  policy,  became  more  opposed  to  these  sepa- 
rations, and  their  natural  consequences,  the  breaking  up  of 
many  families,  and  so  family  order.  They  found,  however, 
Iheir  legality  was  established  by  numerous  precedents  that 
could  not  be  overturned  ;  but  these  judges  and  lawyers  were  not 
80  bound  but  that  they  might  express  opinions,  that  it  had  been 
better  if  originally  the  decisions  had  been  the  other  way,  and 
against  their  legdity.  These  opinions  they  occasionally  did 
express.  It  became  natural  for  them  to  seize  every  allowable 
pretence  to  discountenance  them,  and  as  often,  in  making  them, 
the  marital  rights  were  not  clearly,  fully,  and  permanently 
xenounced,  and  the  rights  of  separate  property  were  not  fully 
and  permanently  restored  the  wife,  so  as  to  restore  her  condi- 
tion of  tifeme  iole  in  all  things  but  marrying  again,  whence  the 
reasons  of  her  liability  to  be  sued  alone,  insome  points  failed ; 
it  was  natural  for  judges  be.,  on  principle  opposed  to  such 
separations  vastly  multiplied,  to  seize  on  these  defects  in  the 
articles  of  separation,  to  discountenance  these  modem  inroads 
on  the  marriage  state ;  and  one  way  was  as  in  ManhaU  v.  Rut' 
ioUf  to  hold  the  wife  separated  not  capable  to  contract,  so  as 
to  be  alone  suable,  as  this  at  once  placed  her  in  a  humble 
subjected  state  in  which  no  one  would  trust  her ;  a  state  in 
which  her  friends  would  not  be  much  inclined  to  place  her. 
It  must  be  admitted,  that  this  wife  ought  not  to  be  suable  as  a 
feme  soUf  until  she  is  restored  to  the  condition  of  one  in  rela- 
tion to  her  husband,  that  is,  until  she  has  the  rights  of  a  feme 
toU  as  to  her  separate  property,  and  rendered  no  longer  liable 
to  have  her  person,  society,  or  personal  services  ever  after 
claimed  by  her  husband.  Now,  upon  a  close  examination  it 
will  be  found,  that  in  Button's  case,  and  in  every  case  in  which 
the  decision  has  been  against  this  separate  liability  of  the  wife, 
there  have  existed  one  or  both  of  tliese  defects  in  the  articles 
of  separation.  Either  her  separate  maintenance  has  been 
clearly  inadequate,  and  a  mere  fraud  upon  her,  or  not  effect* 
ually,  or  not  permanently  secured  to  her,  or  her  husband  has 
retained  some  right  at  some  time  to  seize  her  person,  or  to 
claim  it  with  her  society,  and  of  course  her  services.  In  either 
case  the  reason  of  this  her  liability  fails.  It  is  true,  though  such 
defects  have  been  so  discoverable  in  these  cases,  they  have 
not  always  been  expressly  mentioned  by  the  judges  m  giving 
their  opinions.  On  the  whole,  it  is  very  clear  the  cases  of 
J^dnMU  V.  Brooks,  Ringstead  v.  Lady  Lanesborough,  Cor-^ 
.  iitt  v.  PUnortSj  &c.  remain  unshaken,  if  we  examine  the  cases 
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Ch.  19.    ifaemselvM,  and  do  not  hastily  raty  on  the  reasonfaig  m  theia. 
^rU  1.      Her  power  as  to  a  will,  Cb.  195,  a.  3,  s.  20. 

^^i-vXi^  ^  ^'  ^^^  ^^  *^^  ^'^  ^^*^'  Her  cUpacitjto  hold  and  to 
V  Johns.  R.  eonrej  property  has  been  already  stated  ;  her  deed  with  her 
^h  ^'^*J^'  husband  releasing  her  dower  is  valid  in  this  state,  so  her  lease 
m  9.  lioiio-  ^^  1^*^  ^f  j^^^  j^^  j^  ^^^  York  is  valid  be.    As  where  die 

wife  was  seised  of  lands,  and  her  husband  in  her  right,*  in 
1796  leased  them  by  deed  to  B  for  life.  This  was  assigned 
to  C.  In  1806,  they  made  a  lease  to  D  of  the  same  lands,  for 
the  same  lives  with  the  same  covenants ;  the  husband  died 
1808,  and  the  wife  in  1809  received  rent  of  C.  Held,  she 
was  bound  by  her  deed  of  1806,  duly  acknowledged  and 
recorded,  according  to  the  statute ;  so  had  no  power  to  affirm 
his  lease  of  1796,  but  if  she  had  not  been  a  party  to  the  deed 
of  her  land,  her  husband's  lease  as  to  her  was  void  ;  then  her 
acceptance  of  rent  after  his  death  will  not  confirm  his  lease. 
She  by  the  deed  of  1806  conveyed  her  interest,  and  bad  no 
power  to  confirm  the  deed  of  1796. 

i^  9.  The  husband  is  accountable  for  the  rents  and  profits 
of  his  wife's  real  estate,  received  by  him,  secured  to  her  sepa- 
rate use  ;  and  if  he  buy  land  with  her  money,  and  take  the 
deed  in  his  name,  he  holds  them  in  trust  for  her ;  and  if  A 
purchase  them  of  him,  with  notice  of  the  trust,  A  is  trustee  to 
her,  but  he  is  to  be  allowed  for  his  beneficial  and  permanent 
improvements  on  the  estate.  Johns.  Ch.  R.  450,  Methodist 
Episcopal  Church  v,  Jaques  b  al.  But  the  husbuid  is  bound 
to  maintain  his  wife  during  tlie  coverture,  though  ^e  has 
Separate  estate,  and  during  the  marriage  agree  it  shall  be  ap- 
plied to  her  maintenance,  as  such  agreement  is  void  ;  but  he 
is  to  be  allowed  for  necessary  repairs  on  her  estate,  and  for 
his  monies  applied  to  her  use,  at  her  request,  not  for  the  ordi- 
nary maintenance  of  her  or  her  family.  Id.-r-was  in  chancery. 
1  P.  W.  608,  Bennett  tf.  Mayhew  ;  1  Bro.  C.  C.  232;  2  do. 
287. 

Nothing  but  the  death  of  husband  or  wife,  or  a  deeree  of  a 
competent  court,  can  dissolve  their  marriage.  1  Johns.  Ch.. 
R.  389. 

Husband  and  wife  agreed  by  parol,  that  he  should  buy  a 
lot  in  her  name  and  build  a  house  on  it,  and  be  re-paid  out  of 
her  other  lot  and  house,  to  be  sold  for  this  and  other  purposes; 
he  bought  and  built  accordingly  ;  she  died,  and  both  descend- 
ed to  her  minor  heirs.  Chancery  ordered  her  old  lot  and 
house  sold,  and  him  to  be  reimbursed  be.  1  Johns.  Ch.  R. 
537,  Livingston  v.  Livingston.  And  she  may  answer  alone  m 
chancery,  as  to  her  separate  estate,  and  then  she  must  have 
persoual  notice.  2  Jolms.  Ch.  R.  139.  And  she  may  be  join- 
ed with  him  in  an  action  on  a  note  made  to  her  durbg  cover- 
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ture,  2  Maule  &;  Sel.  R.  393,  397.  The  note  imports  a  con-  Ch.  19. 
sideration*  And  Lord  EUenborough  said,  if  a  bond  be  given  to  •drt.  2. 
the  \fife  and  she  dies,  the  husband  shall  not  have  it  without 
taking  administration,  as  it  is  merely  in  action,  cited  Cro.  El. 
61 ;  2  W.  Bl.  12,  136 ;  1  H.  Bl.  114  ;  Cro.  J.  644  ;  2  Wils. 
414,  424;  Cro.  J.  77,  106  ;  3  Lev.  303;  Co.  L.  120 ;  Sel. 
N.  P.  263;  2  Mod.  217 ;  Salk.  114  ;  4  Mod.  166. 

And  they  may  join  in  an  action  of  account  for  rents  and 
profits  of  her  land,  arising  during  the  marriage,  1  Day's  Ca.  in  J**^"  ^'}!!^' 

V-t    ^^^    r%^m        *•••  !_•      1  •        i«i    un,  in  error. 

£•  263,  265.     And  the  action  may  be  m  the  county  m  which 
the  pits,  live,  thou^  the  land  be  in  another  county,  though  ob- 

{'ected  the  title  was  in  question,  and  that  the  action  should  have 
>een  brought  by  him  alone ;  as  to  the  locality,  answered  the 
statute  only  applied  to  suits  in  which  the  title  is  definitively 
settled,  and  as  to  the  joining,  cited  Oleberry  v.  Walby  b  al., 
cited  Ch.  120,  a.  2.  s.  28. 

An  agreement  made  by  baron  and  feme  during  marriage  is  D*iU>iev. 
void,  and  cannot  be  enforced  in  chancery  against  the  baron's  ^u^^^i** 
executor.  1  Day's  Ca.  in  E.  221,  238,  was  a  suit  in  chancery 
for  monies  the  husband  sold  her  lands  for,  and  promised  to  pay 
her.  The  decisions  of  the  county  and  Superior  Courts  were 
the  other  way.  Court  of  Errors  denied,  that  the  English 
chancery  system,  as  to  husband  and  wife,  and  her  separate 
estate  had  been  adopted  in  Connecticut,  and  said  it  had  been 
adopted  in  England  since  our  ancestors  emigrated. 

Art.  2.  His  rights  io  her  property^  anjt  power  over  her  ^  B^-  Com. 
person;  torts  as  to  her  fyc.  The  personal  property  of  the  wife 
in  possession,  which  accrued  to  her  before  marriage,  is  un- 
questionably by  it  absolutely  transferred  to  and  vested  in  the 
husband,  as  well  her  chattels  as  her  goods,  and  as  fully  as  she 
had  them ;  but  if  he  survive  her,  he  is  not  entitled  to  things  ^^  ^' 
she  has  in  auter  droit. 

In  her  estate  of  freehold  or  of  inheritance,  he  by  the  mar- 
riage gains  only  the  usufruct^  or  a  title  to  the  rents  and  profits, 
so  that,  however,  they  become  absolutely  his  during  the  cover- 
lure,  and  after  that  terminates,  this  real  estate  goes  to  her  or 
her  heirs,  or  rather  the  estate  itself  always  remains  in  her,  as 
she  remains  ^ized,  though  he  by  reason  of  his  usufruety  by  pos- 
sibility  for  life,  becomes  seized  with  her,  except,  however,  in  ^3'^iv    * 
some  cases  he  may  be  tenant  by  the  courtesy,  as  fully  stated  4io0.-lco.  L. 
chapter  130,  art.  3.     "  But  in  her  chattels,  the  sole  and  ab-  ^*^***- 
solute  property  vests  in  the  husband  to  be  disposed  of  as  he  Doag].46a;» 
pleases,  if  he  chooses  to  take  possession  of  them ;  for  unless 
be  reduces  them  into  possession  by  fixing  some  act  of  owner- 
ship over  diem,  no  property  vests  in  him,  but  they  shall  remain 
to  the  wife  or  her  representative  after  the  coverture  is  deter- 
mined." A  lea9e  aaaigoed  to  her  is  well,  if  he  do  not  4iMgree. 

VOL.  I.  44 


342  ASSUMPSIT. 

Ch.  19.        ^2.  He  may  release  a  debt  due  to  her  dum  solaj  and  if  he 

Art.  2.      and  his  wife  obtain  judgment  during  the  coverture  it  is  his,  and 

K^^y^U  they  may  join,  which  proves  a  debt  still  due  to  her,  and  that 

iA(L*M*i  *^'  diosei  in  action  may  remain  in  jointure  after  marriage,  though 

Wiiiiamt,  see  chattels  personal  cannot ;  the  nature  of  the  contract  to  her  is 

848;  248.        not  altered  by  the  marriage,  but  only  the  power  of  the  wife 

suspended  ;  so  neither  is  the  nature  of  the  contract  altered  by 

bringing  the  action.     But,  indeed,  after  judgment  transit  in 

remjudicatanij  some  hold,  this  gives  it  to  him,  and  if  he  dies 

before  it  is  collected  it  goes  to  his  executors,  others  to  the 

wife.    That  the  husband  may  collect  such  judgment  to  his  own 

use,  there  is  no  question,  but  if  he  do  not,  and  die,  and  his 

wife  survive,  is  it  not  hers  as  a  chose  not  reduced  into  his 

possession,  and  must  not  she  as  surviving  pit.  enforce  it  ?  And 

if  the  judgment  changes  the  contract,  is  it  not  m  favour  of  the 

joint  pits,  f 

10  Mod.  03,        ^  S.  A  distributive  share  in  an  estate  intestate  is  a  chase  in  €U> 

Bani '^  ^      ^^**»  ^^^  ^^  ^''^  ^^^  *^  ^y  survivorship ;  but  her  husband  can  re- 

6  Johns.  R.     lease  it,  or  recover  it  to  his  use.     So  a  legacy  given  to  her 

112 — 5  Ves.   during  coverture  survives  to  her,  not  reduced  to  his  possession. 

"J^'      *  §  4.  Her  leases  for  years.     These  vest  in  her  husband  sub 

3W),  861.1-    ^do  ;  he  is  entitled  to  the  rents  and  profits,  and  has  power 

1  Roll.  348.     during  the  coverture  to  dispose  of  the  term,  as  he  pleases,  but 

if  he  do  not  dispose  of  it  during  the  marriage,  the  survivor  has 

it.    If  he  make  a  lease  of  part  of  the  term,  his  executor  shall 

have  the  rent  reserved  on  this  part,  and  the  wife  shall  have 

~c*"*L^6    the  residue  of  the  term.     If  he  grants  the  whole  term  on  con- 

35i.J.Hob. '   dition,  and  dies,  and  his  executors  enter  for  condition  broken, 

3.—^  Salk.     they  shall  have  the  term;  because  the  baron  having  disposed  of 

Corn^^—  ^^  tvhohj  his  wife  had  no  right  left  in  her  ;  the  condition  re- 

Bac.  378.       Served  went  to  his  representatives. 

Co.  L.  46,  The  wife's  term  for  years  may  also  be  taken  in  execution 

nR'n^kia      ^^^  ^®'  husband's  debts,  as  may  also  the  income  or  usufruct 

815,   '      '     of  her  estate  of  freehold  or  inheritance ;  but  he  cannot  by  his 

will  dispose  of  her  term,  she  surviving ;  nor  does  he  have  a 

term  held  to  her  use^  or  a  mere  possibUity^  when  he  sm'vives 

her,  as  if  Bifeme  sole  have  a  term  for  years,  and  is  dispossessed 

of  it,  marries  and  dies  before  he  gets  possession  of  it,  he  is  not 

C^.L-.m—    entitled  to  it,  but  it  goes  to  her  administrator  as  her  choses  do. 

345    '     ''^'     So  if  A  marries  B,  and  she  has  a  term  for  years,  but  had 

disposed  of  it  to  C  for  a  term,  if  he  lives  so  long,  she  has  a 

possibility  that  C  may  die  before  the  term  ends,  and  if  he  do, 

A  and  B  being  both  dead,  this  term  will  not  go  to  the  baron's 

executor,  but  to  the  wife's  admmistrator. 

Cro  £].  466.       He  has  only  the  usufruct  of  her  term  in  trust.    As  where  a 

term  was  granted  to  a  trustee  for  th<e  use  of  9ifeme  sole^  and 

she  married  and  died.     Held,  her  husband  was  not  entitled 
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to  the  usSf  but  it  was  her  administrator's ;  also,  that  her  bus-    Cr.  1§« 
bandy  during  the  coverture,  could  not  grant  the  use,  or  incum-    Art.  2. 
ber  the  term;  his  only  benefit  was  the  income  during  the  mar^   V^^v^^ 
riage.    But  there  are  cases  decided  on  a  different  ground,  as 
where  tifeme  sole  leased  her  lands  to  trustees  for  herself,  mar-  Vera.  7,  is. 
ried,  and  received  the  rents ;  held,  her  husband  did  not  hold  Hob.  3. 
this  estate  as  her  adnUnutr€Uor  (the  avails  of  the  rents  she  re- 
ceived,) as  he  did  her  other  ekase$  in  action,  but  that  he  held 
such  term,  and  the  said  avaik,  cu  husband^  and  need  not  in- 
ventory them ;  but  quere  if  there  was  any  estate  coming  to 
him  but  said  avails,  and  they  were  his,  as  being  personal  effects 
actually  received  by  his  wife.   There  is  a  difference  in  regard  2  ch.  Ca.  86. 
to  terms  settled  to  the  separate  use,  or  as  her  jointure,  or  for  — Balst  lis. 
her  maintenance  after  his  death,  he  evidently  has  no  power 
over  these,  but  only  to  receive  the  usufruct  during  the  mar- 
riage, while  he  maintains  her. 

If  a  woman  have  a  term  for  years  and  marry  an  alien,  he  10  Mod.  104. 
has  no  right  to  dispose  of  it. 

Survivorship  in  chattels  real,  on  the  principles  of  the  earn" 
mon  law.    If  the  wife  have  them,  or  a  term  for  years,  her  hus- 
band may  clearly  dispose  of  them,  and  they  are  liable  for  his 
debts,  but  if  he  die  and  she  survives,  they  go  to  her  as  her 
choses  do  ;  if  she  die  before  him,  they  go  to  him,  not  as  a         ^ 
surviving  joint  tenant  f  for  they  cannot  be  joint  tenants  as  their 
interests  commence  at  different  timesy  and  by  the  acts  of  the 
parties  are  not  acquired;  but  on  the  old  common  law  we  have 
adopted,  they  are  his  absolutely,  and  he  is  not  to  account  for  1  Roll.  845. 
them,  nor  to  pay  her  debts  out  of  them,  but  he  roust  out  of  ^q^*^' 
her  choses  in  action,  he  collects  as  her  administrator. 

If  the  husband  mortgage  the  wife's  term,  the  equity  of  re-  Hob.  8. 
demption  belongs  to  him,  and  his  power  over  his  wife's  term 
for  years  is  so  complete,  that  he  may  dispose  of  it  by  lease,  to 
commence  after  his  death,  bona  fide j  and  for  a  valuable  con- 
sideration, though  he  cannot  devise  it.    A  term  for  years,  but  Upfaamv.Up- 
not  a  freehold,  may  be  conveyed,  to  commence  in  futuro  by  oh^^^^m 
the  English  law.   He  cannot  devise  her  reversion  in  a  slave  on  381,884. 
an  estate  for  life  if  she  survive  him,  thoueh  he  can  sell  it. 

^  5.  Her  rent ;  his  right  to  itj  ^c.  When  a  woman  leases 
her  land  for  rent,  and  marries,  her  husband  is  entitled  to  it, 
as  it  comes  in  lieu  of  the  usufruct ;  and  rent  accrued  during 
the  coverture  in  arrear  at  his  death,  goes  to  his  executor. 

^6.  So  if  the  feme  lessor  marries,  her  husband  is  entitled 
to  her  rents ;  and  rent  in  arrear  accrued  to  her  before  mar** 
riage,  like  odier  choses  in  action,  if  not  coUected  by  her  hus^ 
band  during  the  coverture,  wUl  survive  to  her,  or  if  she  dies 
first,  wijl  go  to  her  representative  by  the  coounon  law,  but 
by  a  statute  of  Hen«  VIII.  it  is  the  husband's.    If  a  ooodi-'  Co.  L.  146. 
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Ch.  19.  tion  he  annexed  to  her  estate^  as  on  (he  non-payment  of  rem^ 
Art.  2.  her  grantor  may  enter ;  she,  though  covert,  must  have  Ae 
condition  performed,  in  order  to  preserve  the  estate  of  herself 
and  her  husband.  If  she  be  lessee,  and  engaged  to  pay  rent, 
on  her  marriage  she  is  discharged  by  law,  and  her  husband  is 
liable  for  it  during  the  marriage. 

§  7.  Her  embletneniiy  hit  rtghU  to  them.  Where  her  estate 
is  for  her  life,  and  she  dies,  while  the  crop  is  growing,  the  embk- 
ments  are  his  ;  and  if  he  dies  first,  his  executors  have  tliem  as 
persona]  property,  and  they  may  enter  to  take  them.  So  if 
her  land  descend  to  her  heir,  and  her  husband  survives,  and 
is  not  tenant  by  the  courtesy,  he  may  enter  to  take  them, 
on  the  general  principle  that  he  who  sows  must  reap.  And  as 
to  emblements  on  her  land,  the  principles  govern  that  govern 
in  other  cases.  See  Emblements,  C.  76,  a.  6,  at  large. 
Co.  L.  299.  ^  8.   The  effect  of  a  lease  for  life  to  them^  where  she  has  a 

previous  life  estate.  She  was  tenant  of  the  freehold,  and  the 
lessor  leased  to  her  and  her  husband  for  their  lives.  Heidi 
they  were  not  joint  tenants,  for  her  title  accrued  ^r^,  and  ihis 
new  lease  to  both  worked  no  surrender  of  her  prior  lif^  estate, 
but  that  the  husband  had  her  prior  estate,  in  her  right,  during 
Co.  L.  351.  the  coverture,  and  if  he  survived  her,  he  had  an  estate  for  his 
Palm.  313;  '^^^y  under  the  new  lease.  If  an  injury  be  done  to  her  estate 
itself,  freehold  or  kiheritance,  as  by  destroying  buildmgs  or 
fences,  or  cutting  down  trees,  digging  up  the  soil,  &;c.,  she 
must  be  joined  in  the  action,  and  tlie  trespass  may  survive  to 
her.    If  to  the  usufiiict  kc.  he  may  sue  alone. 

^  9.  His  right  to  her  property  accruing  to  her  during 
coverture.  By  the  English  law,  it  seems  in  English  law  courts, 
it  is  held  he  has  an  absolute  right  to  it,  and  may  alone  sue  for 
it,  as  for  a  legacy  bequeathed  to  her  during  coverture.  But  it 
seems  also,  the  English  chancery  court  holds  a  very  different 
doctrine,  that  is,  if  she  survives  him,  she  has  it,  if  not  reduced 
into  possession  by  him  during  the  marriage.  And  as  in  every 
such  case  in  England,  resort  may  be  had  to  chancery,  she  has 
it  in  every  case  if  she  pleases,  and  survives  him,  when  net 
collected  by  him.  Now  which  of  these  rules  prevails  in  this 
country  f  I  think  the  chancery  rule  as  to  property  bequeathed, 
or  descending  to  her  during  the  coverture,  and  distributive 
shares ;  as  to  her  earnings  by  her  personal  services,  they  are 
unquestionably  his.  ,Her  time  and  service  are  his,  and  in  re- 
turn he  is  bound  to  maintain  her  according  to  his  rank  and 
condition  in  life.  But  property  bequeathed  or  given  to  her 
separate  use  is  her's,  and  all  real  estate  of  freehold  or  inheri- 
tance coming  to  her  during  coverture  is  hers  absolutely,  ex- 
cept the  usufruct  of  it  during  the  marriage ;  these  are  hers  in 
the  same  manner^  whether  eoramg  to  her  before  or  dihring 
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fliarrmgei  by  gift  or  descent.  And  so  I  think  are  a  legacy  and  Ch.  19. 
a  distributory  share  hers  in  the  same  manner,  whether  they  JltU  3. 
come  to  her  before  or  during  the  marriage.  Certain  it  is  they 
must  first  vest  in  her,  though  coming  to  her  during  the  mar-* 
riage  ;  the  distributory  share  is  and  itiust  be  assigned  to  her  ; 
the  statute  assigns  it  to  her,  not  to  her  husband,  and  in  finding 
to  whom  it  belongs,  her  degree  of  kindred  is  computed,  not 
his,  and  the  legacy  is  bequeathed  to  her  and  not  tb  him  ;  she 
Is  the  meritorious  cause,  and  her  husband  derives  it  when  he 
collects  it  fi*om  her,  and  not  from  the  intestate  or  testator. 
Now  as  this  legacy  or  share,  coming  to  her  during  the  mar-^^ 
Hage,  vests  in  her,  in  the  first  instance,  as  one  does  coming  to 
her  before  marriage,  and  the  last  remains  hers  till  he  collects 
it,  and  so  shews  his  intention  to  take  it  firom  her,  and  make  it 
his  own;  so  on  every  sound  principle,  the  first  remains  in 
her  till  so  collected.  This  is  according  to  the  intent  of  the  law 
and  of  the  giver.  In  giving  her  the  legacy  he  means  her  bene- 
fit clearly,  and  not  her  husband's ;  for  if  meant  for  his  benefit 
it  would  have  been  given  to  him  directly,  and  not  to  her. 
And  when  the  law  gives  my  wife  a  share  in  her  father^s  estate, 
it  surely  means  her  benefit  and  not  mine.  I  may  wish  not  to 
take  it  fVom  her,  but  if  the  law  absolutely  makes  it  mine,  even 
against  my  will,  as  some  contend,  I  never  can  let  her  have  the 
benefit  of  it,  if  she  shall  survive  me,  by  omitting  to  collect  it ; 
for  if  absolutely  mine  it  will  go  to  my  executor  or  administra- 
tor, though  I  omit  to  collect  it,  though  she  survives  and  I  in- 
tend she  shall  have  it.  It  is  agreed  even  in  England,  that  if 
the  wife  be  beaten  or  defamed,  the  damages  to  be  recovered 
for  the  wrong  belong  to  her,  and  survive  to  her  if  not  collected 
during  the  marriage.  And  it  is  a  very  reasonable  rule  of  law, 
that  the  husband  wishing  it  may  leave  to  his  wife  a  legacy  or 
distributory  share,  coming  to  her  during  the  coverture  by  gift 
or  descent,  without  lessening  in  the  least  degree  the  hus- 
band's estate  or  his  ability  to  pay  his  debts.  And  in  this  case 
he  alone  is  entitled  to  an  action  per  quod  &c.  to  recover  dam- 
ages for  the  loss  of  her  society  and  services.  And  so  damages 
for  carrying  or  enticing  her  away  from  him ;  and  so  for  crimi- 
nal connections  with  her,  except  when  they  live  apart  by  pro- 
per articles  of  separation,  or  except  where  he  permits  it. 

^10.  His  power  over  her  person.    The  better  opinion  how  aBarr.iess. 
is,  that  the  husband  has  no  power  to  correct  bis  wife  as  he  7^?^"' 
may  his  servant  or  child,  though  anciently  the  opinion  was  HawTae.— 
different,  and  the  practice  in  many  cases  is  continued.     No  2 Lev.  128.— 
law  IS  recollected  diat  recognises  this  power.    K  now  a  bus-  ®  ^^^^^g 
band  strike  his  wife  in  anger,  and  not  in  self-defence,  or  to  Rei «.  Lister 
restrain  her  when  she  is  insane,  it  is,  according  to  the  better  —i  Bun*.  542, 
opinion,  on  act  of  cruelty  and  cause  of  separation  a  piema  ti  ^^^•^*»  ^••^ 
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Ch.  W*    iharo^  or  for  binding  him,  to  his  good  behaviour.  The  husbanl 
Art,  2.      may  use  force  enough  to  restrain  his  wife  when  insane,  and  so 
^^V^^  may  the  wife  her  insane  husband.    There  is  however  one  dif- 
ference ;  if  she  elope  and  go  away  from  him  without  cause,  he 
may  legally  seize  her  person  and  bring  her  home,  using  no 
more  force  than  b  necessary  to  cause  her  to  return  to  his 
house ;  but  he  cannot  do  this  after  they  have  agreed  to  live 
Stra  1207      separate.    But  the  wife  has  no  such  power  in  regard  to  her 
Sim'i  cue.     husband.    He  may  swear  the  peace  against  her,  as  well  as  she 
against  him. 

In  Rex  V.  LUter  the  court  held,  that  where  a  wife  abuses 
her  liberty,  by  squandering-  away  her  husband's  estate,  or 
going  into  bad  company,  he,  to  preserve  his  honour  and  estate, 
may  lay  her  under  restraint ;  but  where  nothing  of  this  kind 
appears,  he  cannot  justify  depriving  her  of  her  liberty. 
4  Burr.  1091.  The  court  will  not  deliver  a  wife  to  her  husband  who  has 
used  her  ill.  Not  separated  for  his  hard  usage,  but  he  is  bound 
to  his  good  behaviour.  3  Salk,  189. 
Cro.  Car.  ^11.  Her  tarts^  and  injuriet  to  her.     He  alone  is  answer- 

122  "r^*^  »  ^^^^  ^^^  ^^^  wife's  torts,  committed  by  his  orders,  or  in  his 
P.  r!  72^79.  company,  and  they  die  with  him ;  these  are  his  torts,  and  not 
hers.  She  is  excused  on  the  ground  of  his  presumed  coercion. 
But  if  the  tort  be  committed  by  her  alone,  not  in  his  company, 
or  by  his  request  or  command,  expressed  or  implied,  boUi  are 
liable  to  be  sued  :  it  is  her  tort,  and  if  she  survive  she  may 
be  sued  alooe  for  it.  If  a  feme  covert  take  up  goods,  affirm- 
ing she  is  a  feme  sole^  and  they  come  to  her  husband's  use,  he 
is  liable  on  his  implied  promise,  but  if  they  come  not  to  his 
use,  he  is  liable  for  her  fraud,  as  for  any  other  tort  committed 
by  her,  to  which  he  was  not  privy ;  both  must  be  sued.  So  if 
she  cheat  one  out  of  his  property,  her  husband  is  liable  ;  for 
her  offence  which  is  only  finable,  both  are  liable  ;  but  when 
punished  corporally,  she  only  is  liable  to  punishment,  when  not 
committed  in  his  company,  or  by  his  command.  If  she  be  li- 
able to  a  statute  penalty,  both  must  be  sued,  or  informed 
against.  She  is  not  punishable  for  crimes  she  commits  with 
him,  or  in  his  company,  Or  by  his  coercion,  if  only  mala  pro^ 
hibitay  or  against  property,  though  even  burglary.  So  if  he 
only  approves  of  her  act  or  encourages  it.  But  his  presence  or 
command  does  not  excuse  her  in  treason^  or  in  keeping  a&roifA- 
e/,  nor  as  to  offences  purely  mala  in  ««,  as  murder  be.,  and 
generally  he  may  shew  her  act  was  done  against  his  wiU.  See 
Civil  Subjection,  Ch.  197,  a.  6. 

As  to  torts  committed  against  her,  as  assaults  and  batteries 
on  her  person,  defrauding  and  cheating  her,  they  are  injuries 
to  her,  as  before  observed,  but  he  may  make  the  damages, 
occasioned  by  them,  his  own  when  he  pleases,  by  bringing  his 
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tction  for  them  in  his  and  her  name,  recovering  damages,  and    Ch.  19^ 
these,  when  collected,  will  be  his;  as  well  as  those  he  may  re-    •Art.  2. 
cover  in  his  own  action  for  his  loss  of  her  society  and  services;  V^V^^ 
and  this  is  all  reasonable,  as  he  must  pay  damages  for  the 
torts  and  wrongs  committed  by  her,  as  well  as  for  her  cheating 
and  frauds.    But  if  he  do  not  recover  the  damages  thus  ac- 
cruing to  her,  for  the  wrongs  thus  done  to  her,  tbey  are  hers, 
and  may  survive,  and  she  may  sue  alone  for  ihem  if  she  sur- 
vive him,  and  he  has  not  collected  them,  and  if  she  die  first 
they  die  with  her. 

Where  they  ought  to  join,  or  not,  in  actions,  and  on  what 
principles,  see  American  Precedents,  and  Declarations  post, 
Ch.  175,  a.  2.  These  are  the  principal  grounds  of  his  rights 
to  her  property,  real  and  personal,  in  possession  and  in  action, 
in  debt  and  damages.  As  to  his  power  over  her  annuity  dur- 
ing marriage,  see  Annuity  Ch.  140,  a.  17.  But  it  has  been 
held  in  New  York,  be  is  entitled  to  aU  her  choses  in  action,  if 
he  survive  hier,  reduced  inta  his  possession  in  her  life  time  or 
Dot ;  because  it  seems  tbe  right  to  administer  her  estate  vests  6  Johns.  R. 
in  him  on  the  statute,  to  recover  her  personal  estate  to  his  own  **^»  ^-^• 
use ;  this  is  English  and  Massachusetts  law.  See  Nurse  t;. 
Ray,  Cb.  19,  a.  3,  s.  6. 

4  12.  His  rights  in  her  mortgages.  The  wife  joins  with 
her  husband  in  mortgaging  her  estate  of  inheritance,  (in 
the  United  States  by  deed,  in  England  by  fine,)  and  the  mon- 
ey is  not  paid  at  the  day,  and  he  takes  up  more  money  on  her 
estate  thus  mortgaged,  it  is  held,  in  England,  for  his  after  loan, 
for  tbe  legal  estate  is  in  the  mortgagee  by  the  forfeiture,  and 
equity  will  not  take  land  from  the  mortgagee  till  the  last  sum 
borrowed  is  paid,  as  well  as  the  first,  as  he  has  tbe  legal  title, 
and  equal  equity  with  the  wife.  This  may  be  law  and  equity 
in  those  States  which  have  adopted  English  principles,  in  cases 
of  mortgages ;  and  by  our  law  in  Massachusetts,  she  may  mort- 
gage her  estate  &c.,  for  her  husband's  debts,  but  it  is  bound  no 
further  than  tbe  deed  extends.  Indeed  here  if  the  husband 
borrow  $1000  of  A,  and  give  a  mortgage  to  A,  as  security, 
and  then  borrow  another  $1000  of  A,  merely  on  his  note,  the 
mortgage  holds  but  for  the  first  $1000.  See  Mortgages  Ch. 
112,  the  reasons. 

If  a  mortgage  of  lands  be  made  to  a  feme  in  fee j  dum  sola^ 
or  married,  to  secure  a  debt  due  to  her,  it  is  her  husband's 
during  the  coverture,'  as  the  debt  is  ;  if  during  it,  be  collects 
the  debt,  it  is  his,  and  the  mortgaged  land  is  discharged  ;  but  if 
he  do  not  so  collect  it,  and  dies,  it  survives  to  her;  or  if  she 
dies  first,  it  goes  with  the  debt  to  her  administrator ;  but  if  the 
mortgage  title  becomes  absolute,  it  must  foUow  the  deed  to  her, 
and  vest  absolutely  in  her,  and  her  heirs;  and  if  during  the  mar- 
riage her  husband  has  the  usufruct  of  her  estate  in  fee,  and  if  he 
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Ch.  19.  survive  be  may  be  tenaat  by  the  courtesy  be. ;  but  if  the  tit]ie 
ArL  3.  becomes  absolute,  eftcr  tbe  coverture  is  at  au  end,  be  has  no 
^^V^,/  interest  in  this  absolute  estate  in  fee. 

If  tbe  husband  takes  a  mortgage  of  land  to  himself  and 
wifei  it  is  a  joint  interest,  and  if  she  survives  she  has  it,  by 
th&jm  accreicendijVihete  joint  tenancy  exists,  and  where  not, 
she  has  it  as  a  gift  from  him,  as  he  sees  fit  to  vest  a  legal  title 
in  ber,  by  taking  the  deed  or  conveyance  to  both  ;  his  lending 
the  money  alters  not  the  case*  However  her  right  must  yield 
to  the  just  claims  of  his  creditors,  where  the  debt  is  truly  his. 
A  mortgage,  though  in  fee,  being  mere  personal  estate,  and 
a  chose  in  action,  if  the  wife's,  may  be  disposed  of  by  her  bus* 
band,  and  reduced  to  his  possession,  and  made  his,  as  other 

Eersonal  estate  of  hers  is  ;   but  his  alienation  of  it  will  not  bind 
er,  for  this  is  not  reducing  it  to  his  possession ;   nor  is  it  so 
reduced  till  paid  to  him,  his  attorney,  or  agent ;   but  if  his 
creditors  get  possession,  and  alienate  it  to  pay  his  debts,  this  is 
such  a  reducing  it  into  possession. 
New  on  ^  ^^*  Her  rights  and  powers  in  equity;  select  cases  added. 

Con.sskc.y   In  equity  a  feme  covert  having  separate  property,  can  dispose 
116&IC.—      of  it;  hence  if  she  agrees,  and  shews  her  intention  by  ber 
Z40^^jhw '    agreement,  to  affect  her  separate  estate,  a  court  of  equity 
V.  Smith.—,    will  apply  it  to  satisfy  such  agreement,  in  the  same  manner  as 
1  Ves.  J.  46,    if  siie  had  been  a  feme  sole;  nor  is  it  necessary  to  enable  her 
Gorges"-^  ^    ^  change  her  separate  estate  by  her  agreement,  that  a  power 
3  Bro,  c.  c.    of  appointment  should  have  been  reserved  to  her  ;    for  if  she 
B^9  Ves.       takes  an  absolute,  unqualified  interest  in  her  separate  property, 
the  power  of  appointing  it  as  she  pleases,  is  incidental  to  such 
properly  ;  therefore  in  this  case,  held,  her  will  giving  her  sep- 
arate property  and  its  produce,  whether  derived  from  ber  hus- 
band or  a  third  person,  was  a  good  and  valid  will.    As  to  her 
separate  property  equity  views  her  as  a  feme  sole  ;  but  when 
in  trust,  this  may  be  so  worded  as  to  restrain  her  power. 

3  Ves.  190.—      ^14*  Her  vnll  koto  valid.     In  the  above  case  Fettiplace  v. 

4  Ves.  129,     Gorges,  1  Ves.  jr.  46,  49,  the  wife  had  a  lar^e  separate  per- 
^^^\V  ^^^  property  in  trustees'   hands,  in  common  form,  and  af- 
524.-2  Atk.   t^r  her  death  a  writing  was  found,  signed  by  ber,  in  tbese 
69,379.         words,  "I  leave  all  my  personal  estate,  and  every  thing  be- 
longing to  me,  to  my  niece  Diana  Gorges."      Held,  a  good 
will*     On  tbe  husband's  bill  filed  against  the  niece  for  tbe 
property  to  be  decreed  to  him ;    because  as  argued  for  him, 
'<  there  is  nothing  authorising  his  wife  to  make  a  will,"  and 
tbat  it  had  never  yet  been  decided,  that  it  is  incidental  to  sep- 
arate property  to  dispose  of  it  by  will ;  tbe  Chancellor  observ- 
ed tbat  it  had  in  Peacock  v.  Monk;  also,  that  "  if  no  disposition, 
the  husband  succeeds  as  next  of  kin,  not  in  consequence  ojf 
the  marital  rights."     Bill  discussed.    Cases  cited  ;   for  the 
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husband,  Hearle  v.  Greenbank,  1  Ves.  299,  (517 ;)  for  the    Ch.  19. 
niece,  Wright  t;.  Lord  Cadogan,  Peacock  o.  Monk  ;  and  her    jfrt.  2. 
counsel  said,  in  Hearle  v.  Greenbank,  there  is  an  express  pow-  \„^y^^^ 
er  as  to  the  real^  but  as  to^e  pertonai  Lord  Hardwicke  says, 
*'  it  is  given  to  her  separate  use,  in  which  case  it  is  the  rule  of 
the  court  that  a  feme  covert  may  dispose  of  it."     See  Norton 
«.  Turvill,  a.  10,  s.  7  ;   Bell  v»  Hyde,  a.  10,  s.  4,  Hulme  «• 
tenant,  7. 

^15.  But  the  court  will  not  subject  to  her  contract  her  sep-  9  V«8. 486.^ 
arate  estate,  unless  it  appears  she  meant  to  charge  it-     It  is  ^^^y-  *^ 
doubtful  if  equity  will  execute  a  contract  made  by  baron  k,  ^^  s^Vmg 
feme  to  live  separate  and  for  separate  maintenance,  if  there  be  «.  Crawley. 
no  trustee,  but  will  if  there  be  one,  and  covenants  to  iodemni-  7^y^^\gY'. 
fy  the  husband  against  her  debts ;    and  if  no  such  covenants, 
^ee  Pre.  Ch.  196,  Augier  v.  Augier.     So  at  law  his  covenant 
with  trustees  to  pay  an  annuity  to  his  wife,  in  case  of  a  present 
or  future  separation,  is  valid  ;   2  East  283,  and  CIk  19,  a.  6, 
8.  2.     But  will  not  enforce  the  contract  to  the  injury  of  cred- 
itors or  purchasers  of  the  husband,  unless  he  is  to  be  indemni* 
£ed  by  the  trustee's  covenant  against  his  wife's  debt.    2  Bro. 
C.  C.  20,  Stephens  v.  Olive  ;  4  Cruise  398,  399. 

^16.  Her  contracts  voidj  not  rdating  to  her  separate  estate*  New. en  Cod. 
Newland,  supported  generally  by  the  authorises,  says,  "  the  |*i^^*|o(^R. 
contracts  of  married  women  differ  from  those  of  infants ;    for  andT^P.  w/ 
the  former,  considered  without  reference  to  their  separate  144. 
property,  are  absolutely  void,  and  therefore  incapable  of  con- 
£rmation  ;"   yet  we  find  many  cases,  several  of  which  are  ci- 
ted in  this  work,  in  which  her  c<Mitracts  have,  in  fact,  been 
tleemed  conJSrmed. 

^  17.  A  court  of  equity  Regards  more  an  assignment  of  the  llf*.  W.4(hs 
^ife^s  property,  by  idie  husband's  conuract,  than  an  assign-  j^J[^/' 
talent  by  mere  operation  of  law. 

^  18.  How  he  may  dispose  of  her  term  in  trust.     Hous6  of  1  Vera.  7, 
Lords  held,  that  where  a  term  is  assigned  in  trust  for  ^  wife,  "'^""."Cf  jg 
by  a  first  husband,  her  second  husband  could  alien  the  term ;  ^i,  Hant 
but  not  where  assigned  in  trust  for  her  by  Uie  husband's  con — 1  ^.  Ca. 
sent  5  so  if  assigned  in  trust  for  her  separate  use ;   2  Vem.  ^^saundCTB  • 
270 ;   and  if  to  raise  a  sum  of  mdney  for  her,  instead  of  the  ib.  es,  & 
term  itself  being  in  trust  for  her,  makes  no  difference  ;   here  1  ^«ni.  161. 
ithe  assignment  in  trust  for  her^  was  before  her  marriage.    Vet 
if  money  be  left  in  a  trustee's  hands  for  the  wife's  benefit,  and 
the  hudl>and  dies,  it  goes  to  her,  he  not  having  disposed  6f  it* 
Where  he  can  assign^  his  assignee  has  the  beadit  on  his  bill. 

$  19.  J9er  chose  in  action.     He  can  assign  by  contract,  for  ^^'  ^-  S^* 
tt  valuable  consideration,  her  particular  chose  in  action,  or  ar-  BrownZl 
liclei.her  equitable  property,  as  he  can  her  term,  in  trust  for  New.  on  Cod. 

^  "^     ^      "^  126,129,180, 

131.-»aAtk.417.— 1  P.    W     4fiO. 
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Ch.  19.  her,  us  a  legacy  giren  her  before  marriaee  Ice*  A  material 
Art,  4.  difference  between  his  specific,  and  general  assignment ;  if  of 
K^^y^j  a  particular  thing,  the  assignee  has  it  without  m^ing  any  pro- 
vision for  her ;  kcw  if  of  her  interest  generally* 
3  Ch.  K  41,  ^  20.  Her  voluntary  bond  before  marriage  b  void,  if  during 
Lane  ».  Nor-  the  treaty,  and  just  before  marriage  she  enter  into  it,  as  to  a 
2Veiir264.^  ^^^^^9  husband  not  privy,  it  is  fraudulent  as  against  him ) 
2  Cb.  R  iky  otherwise  if  given  on  a  valuable  consideration.  There  teems 
j^JlJ"***  lo  be  the  same  rule  in  equity  if  she  so  conveys  away  her  prop- 
SBro.c7c.  ci^i  through  a  provision  for  a  child  by  a  former  husband ;  se- 
MO;  iwt  cttf,  if  before  the  marriage  treaty  conmiences,  and  she  uses  no 
-*-Q?^w;  means  to  deceive  him  ;  and  even  though  for  her  own  separate 
907  ,674.-*  use,  and  he  has  no  notice  of  it ;  and  valid,  if  for  such  child, 
a  Vera.  17^  if  proved  she  meant  no  fraud,  as  against  him,  but  a  fair  pro- 
^2  P.  w.  vision  for  such  child,  and  especially  if  done  before  such  treaty 
076.— 2Bro.   begins. 

f^^C^C        ^21.  Her  surviving  right  to  her  chose  in  action,     ft  sur- 
fiO.-^Kew.oii  vives  to  her,  if  her  husband  does  not  reduce  it  into  possession 
?a7  *  *^*       ^°  ^^^  '^^  time,  and  if  he  by  contract  assign  her  property  in 
ses.'  "**  ***    action  for  a  valuable  consideration,  if  his  assignment  be  of  a 
general  nature,  it  will  not  bar  her  survivorship,  though  on  a  val- 
uable! consideration ;    secus^  if  of  a  particular  chose  in  aciiony 
or  of  an  equitable  specific  part  of  her  property  of  that  nature. 
Co  L  d6l  Art.  3.   The  effect  of  nis  recovering  a  chose  in  cKtion^  that 

362.-^2  Bl!     ioas  hers  &c.      ^  1 .  If  he  recover  such  chose  in  action  during 
Com.  486.—   the  marriage,  it  is  absolutely  bis  ;  but  if  be  die,  her  choses  in 
Dom.^Rel.  3.  action  survive  to  her,  for  he  neglected  to  exercise  his  power 
Co.  L.  351,    over  them  when  he  might  have' done  it ;  and  if  she  die,  those 
%!^-acem.  rights,  that,  at  her  death  remain  choses  in  action,  shall  not  sur- 
vive to  him,  because  he  never  was  in  possession  during  the 
marriage ;  otherwise  of  a  chattel  real,  because  of  that  he  is 
in  possession  by  a  kind  of  joint  tenancy.      But  if  she  be  dis- 
possessed of  a  chattel  real  before  marriage,  or  have  only  a 
right  thereto,  he  shall  not  have  it  as  survivor,  unless  he  shall 
recover  it  during  the  marriage  :    and  ^  share  on  the  statute  of 
distribution  is  a  chose  in  action,  till  recovered  ;  and  cannot  be 
sued  for  by  the  heir  till  distributed  to  him.     1   Day's  Ca.  in 
E.  160,  166. 

11  Mod  246.  ^  ^*  -^^  ^^  ^  ^^^  ^^  made  to  her,  dum  sola,  and  he,  aft^'r 
^-Cbiity  67>  ^eir  marriage,  endorses  it,  the  endorsement  is  a  disposition 
^^]iZ,  of  it.  And  a  note  or  bill,  made  to  a  married  woman,  is  made  to 
411^.'  the  husband  ;  and  a  debt  due  to  the  wife  of  the  bankrupt, 

may  be  assigned  i)y  his  commissioners.   So  he  may  absolutely 
dispose  of  her  choses  as  he  pleases,  1  Rol.  Abr.  343  tz«., 
M  u  o  «7     during  the  marriage. 

'  Art.  4.  Her  rents.     §  1.  By  the  statvte  of  Hen.  Vffl,  if  a 

man  haiv«,  in  the  right  of  his  wife,  any  estate  m  fee,  m  tail,  or 
for  life,  or  in  any  rents  &c.,  and  the  same  be  unpaid  n  her 


BABON  AND  FEME.  361 

life  time,  the  husband  after  her  death,  ^r  his  executor,  or  ad-    Ch.  19. 
ministrator,  shall  recover  them.  Art.  5. 

^  2.  If  rent  be  due  to  a  woman,  and  she  marries,  and  her  V^^v"^^ 
husband  discharges  rent  due  at  a  later  day,  this  bars  all  ar-  Dy«r371, 
rears ;  but  this  rule  here  must  be  understood  as  it  is  in  gener-  ^^^  ^^^ 
al,  that  is,  such  an  after  discharge  bars  prior  rent,  where  there  |  g^  j^^ 
is  no  evidence  to  rebut  the  presumption  thence  arising  ;  but  72  Baron  It 
not  where  there  is  direct  evidence,  the  prior  rent  has  never  J*^*»  ^  ^' 
been  paid  or  discharged.     The  husband  can  lease  or  bind  her   ' 
freehold  or  inheritance,  only  for  his  life,  nor  can  her  term  in 
his  possession  be  taken  in  execution  for  his  debt  after  his 
death. 

Art.  5.   Hia  rights  a$  her  administrator.     ^1.    By  this  29Ch.  2.— 
statute  of  Charles  U,  he  has  administration  on  her  estate,  and  ^h.  8,  s.  25. 
shall  recover  and  have  to  his  own  use,  her  personal  estate  the  435    ' 
same  as  before  the  22d  Ch.  II,  was  passed. 

^  2.  In  this  case  it  was  made  a  question,  if  the  buron  who  2  Mod.  20, 
administered  on  his  wife's  estate,  and  recovered  her  debts,  S|l?^'|^''  ** 
was  not  bound  to  make  distribution  to  her  kindred,  the  statute  2w.  Bl.  801. 
of  distribution  being  general.     If  A  marry  an  executrix  be.,  *^  Wii.  277. 
he  has  all  her  power  to  administer. 

^  3.  But  since,  it  has  been  determined,  that  he  not  only  has  2  Bl.  Com. 
administration  on  her  estate,  to  recover  choses  in  action,  but  S^"*^!!?'* 
that  he  "  shall  retain  them  to  his  own  use  ;  and  if  he  die  before  1  p.^,  373  . 
administration  is  granted  to  him,  or  he  has  recovered  his  wife's  bat  Co.  L. 
property,  the  right  to  it  passes  to  his  personal  representative,  ^^q^' 
and  not  to  his  wife's  next  of  kin  ;"    but  he  is  held  to  pay  her  116. ' 
debts  out  of  her  estate.     6  Johns.  R.  1 12. 

^  4.  By  this  statute,  administration  shall  be  granted  to  the  Ma».  Act 
widow  or  next  of  kin,  so  by  construction  to  the  husband  of  g^.^Sj^ 
kin,  and  if  he,  as  administrator,,  recovers  a  debt  due  to  her,  he  2' Wood's 
b  not  held  to  make  a  distribution ;  this  is  law  in  such  States  Con.  16S. 
as  have  adopted  this  or  like  acts. 

^  5.  In  this  case  the  court  decided,  that  if  the  husband  sur-  MtM,  S.  J. 
vive,  he  shall  have  administration  on  her  estate,  to  his  use ;  {^^il{^ 
and  if  he  die,  his  right  to  admbister  on  her  estate  goes  to  his  «.  Ray.— 
representative ;   that  there  is  no  provision  in  the  act  to  com-  »^^?J' 
pel  him  to  make  distribution,  and  that  he  stands  on  the  ground  13,  ^**    ' 
of  the  old  law.     In  this  case  the  husband  recovered  a  legacy 
that  had  been  bequeathed  to  his  wife,  and  her  father  claimed 
a  distribution  as  her  heir.    It  is  clear  the  husband  is  not  next 
of  kin  to  his  wife.     3  Ves.  247. 

^  6.  Ib  this  action  the  court  decided,  that  the  husband's  right  l  Wile,  ide, 
of  administration  to  his  wife,  is  transmissible  to  his  representa-  ^^^  ^'c?!. 
live,  and  shall  not  go  to  her's }  but  if  the  husband  dies  before  Uer  &ax.; 
be  reduces  the  wife's  right  into  possession,  and  she  survives  ^^"^^^. 
and  then  diesi  her  representative  sl^all  have  administration.  Man.'ibs. 

hyoa  J. 
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Ch.  19. 

Art.  6. 


Salk.  116~ 
1  Mod.  179^ 
Woodycr  t. 
Gresham.^ — 
8  Mod.  186. 


8  Mod.  186, 
189,  Obriaa 
V.  Rain. 


8  Splk.  63, 
part  of  the 
case  above. 
—10  Mpd. 
168. 


Gilb.  cas^s 

318.^ 

1  Mod.  179. 

-^Mod. 

189. 

1  Sid.  637. 
Office  of 
F.z'ri293,294. 


The  right  here  was  an  orphanage  share  that  came  to  the 
wife  during  the  marriage.  Her  power  as  executrix  Sec.,  see 
Ch.  29,  Executors  and  Administrators. 

Art.  6.  J3m  r^ht  by  judgment  Su^.     ^  1 .  If  the  wife,  while 

^le,  recover  judgment,  then  she  with  her  husband  bring  scire 

facias^  and  have  execution  awarded,  and  she  dies ;  by  the 

award  of  tlie  execution,  the  debt  is  altered  and  survives  to 

him. 

^  2.  And  by  the  same  rule,  where  judgment  was  recovered 
against  a  feme  sohj  who  afterwards  married,  and  a  scire  facias 
was  sued  against  both,  and  judgment  that  the  pit.  have  execu- 
tion against  both ;  after  thb  award,  and  before  the  execution 
was  executed,  the  wife  died,  and  after  her  death  it  was  held 
proper  to  issue  a  new  sdre  facias  against  the  husband  ;  which, 
said  the  court,  proved  the  award  of  execution  made  a  plain  al- 
teration.    So  was  the  case  of  Obrian  o.  Ram. 

^3.  So  if  husband  and  wife  recover  judgment  for  her  debts 
or  damages ;  so  if  judgment  be  against  them  for  her  debt,  or 
against  her  while  sole^  and  on  a  scire  faciasj  execution  13 
awarded  against  them.  On  her  death  be  alone  is  liable;  and  he 
and  not  his  wife  must  be  taken  in  execution  for  her  debts  con- 
tracted before  marriage.  Bdt  according  to  the  authorities  gen- 
erally, though  in  no  case  can  she,  in  a  civil  action,  be  impris- 
oned without  him,  except  for  a  reasonable  time  to  take  him, 
yet  she  may  be  imprisoned  vrith  him,  where  judgment  and  ex- 
ecution are  against  both. 

If  both  recover  judgment  for  her  debt,  the  survivor  has  it, 
if  uncoUected.  She,  if  she  survives,  has  it  not  only  as  the 
surviving  pit.,  but  because  the  debt  is  hers,  not  collected  by 
her  husband  ;  for  the  judgment  is  not  a  collection  of  it. 

But  if  he  survives,  he  has  it  without  account,  but  to  his  owii 
use,  on  the  principle  o(  jus  accrescendi  of  joint  tenancy ;  on  it 
this  Judgment  belongs  to  him  absolutely ;  husband  and  wife 
are  joint  tenants  of  the  judgment.  Every  joint  jndgment 
must  be  collected  by  the  surviving  pit.  or  pits.  This  is  law 
among  all ;  but  the  material  question  is,  when  the  surviving 
pit.  enforcing  the  judgment  is  to  account  for  the  amount  of  it ;  a 
surviving  merchant,  a  partner,  pit.  alone  enforces  it,  but  accounts 
for  the  amount ;  the  husband  does  not  in  those  States,  in  which 
the  jus  accrescendi  of  joint  tenancy  exists  ;  but  quaere  if  he  must 
not  as  respects  his  deceased  wife's  creditors.  But  where  there  is 
no  jus  accrescendi  in  a  State,  the  suvviving  husband  not  only 
collects  this  judgment  to  the  use  of  his  wife's  creditors,  but  if 
none,  then  to  the  use  of  her  next  of  kin,  where  there  is  no 
such  statute  as  the  29th  Ch.  II ;  but  in  the  States  where 
there  is,  then  to  his  own  use,  by  reason  of  aucb  statute,  though 
there  be  no  such  jus  accrescendi. 
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So  if  jadgment  be  obtained  against  husband  and  wife,  for    Ch.  19. 
her  own  debt,  not  one  she  owes  as  executrix  or  administratrix,    Jlrt.  8. 
mnd  one  dies,  it  survives  against  the  other.     If  he  dies  first,  or   \^y^j 
there  is  a  divorce,  it  survives  against  her,  not  only  as  surviving 
deft,  be.,  but  because  it  is  her  debt.      If  there  be  a  divorce, 
it  must  be  enforced  against  her,  and  on  her  death,  her  repre- 
sentatives ;  as  in  case  of  a  divorce  she  and  they  would  have 
the  benefit  of  a  judgment  recovered  by  her  and  her  husband 
for  her  debt ;  but  if  after  judgment  against  baron  &  feme  for 
her  debt,  and  before  any  scire  fadas^  she  dies  first,  the  better 
opinion  is  it  must  be  enforced  against  him. 

Aht.  7.  The  husbatUPs  rights  when  a  bankrupt.  If  he  be-  j^  w  j  j^ 
«ome  a  bankrupt,  debts  due  to  his  wife,  while  sole^  though  not  104,244,247! 
collected^  may  be  assigned  as  his  property ;  so  he  is  discharg- 
ed of  such  a  debt  as  she  owed,  on  the  11  lb  of  Anne,  Ch.  7. 
See  Ch.  18,  a.  2,  above.  The  Act  of  Congress  of  April  4, 
1800,  is  the  same.  So  the  assignees  of  the  husband  have  all 
«uch  powers  over  her  debts  as  he  had.     Reeve's  Dpm.  R.  5. 

Abt.  8.  Haw  he  is  liable  for  her  debts  or  not  be.  ^  1.  If  1  bi.  Com.  . 
she  owes  debts  before  marriage,  he  must  pay  them  ;  for  he  443.-3  Mod. 
adopts  her  with  her  circumstances ;  and  because  he  has  her  {^^od.  163. 
personal  estate  forever,  and  the  profits  of  her  real  estate  dur-  —1  Bac.  Abr! 
ing  the  marriage,  he  becomes  liable,  and  is  so  during  the  mar-  ^>  ^;^ 
fiage,  but  she  is  the  debtor  still,  and  so  joined.  r^2^^      '"' 

^  2.  But  he  is  not  liable  for  them  after  her  death,  unless  GUb.  Caae^ 
judgment  be  had  against  them  before.  But  they  survive  against  ^^^i^' 
ner. 

^  3.  Nor  is  he  bound  to  maintain  her  child  by  a  former  4T.  R.  ii's, 
husband,  or  her  mother,  or  his  son's  wife,  for  the  poor  laws  in  I"***  ^J?*"^' 
England  and  Massachusetts,  confine  this  obligation  or  duty,  to  A^"of  Fe^ 
relationship  by  consanguinity  only  ;    and  so  do  the  poor  laws  26, 1794,  s.  8. 
generally  in  the  United  States ;  but  is  liable  to  maintain  such 
children,  if  he  adopt  them  into  his  family  be.     3  Esp.  R.  1 ; 
4  East  82. 

^  4.  And  if  a  feme  administratrix  commits  waste,  and  then  Cro.  Car. 
marries,  her  husband  is  liable  therefor,  during  the  marriage.  ^>  ^^ngs  t. 
The  law  is  the  same  of  any  other  tort  or  fraud,  civiliter.  ^^*^"  ^  "*• 

^  5.  The  husband  is  bound  to  find  his  wife  necessaries,  ac-  1  Bac.  208— 
cording  to  his  estate  and  degree,  but  only  these,  and  to  dis-  J  ?"£  V|^ 
charge  her  contracts  for  them  ;  and  this  is  on  his  presumed  as-  EUieringt^ 
sent,  and  this  is  presumed  only  while  they  cohabit.    In  this  v*  Parrot— 
xase.  Holt  C.  J.  held,  that  if  a  husband  turn  away  bis  wife,  ^"^^/j^ 
lie  gives  her  credit  wherever  she  goes,  and  must  pay  for  ne- 
cessaries for  her. 

^  6.  But  if  she  runs  away  fi*om  him,  he  shall  not  be  bound  8tra.  876, 
hy  any  contract  she  makes  5  so  if  she  merely  elopes.  Hwdynian 
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Ch.  Id.        ^  7.  While  they  live  together,  he  shall  answer  all  her  con- 
Jlrt.  8.      tracts  for  necessaries,  and  his  assent  is  presumed. 
K^^v^j       ^  8.  But  if  the  contrary  appears,  as  by  warning  him  who 
1  Esp.  124.—  trusts  her,  or  his  servant,  then  there  is  no  room  for  such  a  pre- 

6 M^'  ill'  ^""^P^>^°*  H^^^  ^«  ^'  ^^1^9  ^A*  though  she  be  ever  so  lewd, 
^lSaik.119,  be  is  bound  to  find  her  necessaries,  and  pay  for  them,  while 
Robinson  r.    ibey  cohabit,  for  he  takes  her  for  better  for  worse.      So  if  he 

1  Esp.  m  ^^^  ^^^y  "^"^  ^^f  ^^  ^"^"^  ^^^  away.  But  if  she  goes 
12a.  '  away  from  him,  when  such  separation  becomes  notorious,  who- 
ever gives  her  credit  does  it  at  his  peril ;  for  the  husband  is 
not  liable  unless  he  takes  her  again  ;  for  then  it  is  as  if  a  wo- 
man had  eloped  at  common  law,  when  $he  thereby  lost  her 
dower ;  but  if  she  came  again,  and  he  received  her,  the  right 
of  dower  was  revived. 

Sira.  647,  ^  d.  And  the  husband,  in  case  of  elopement,  is  not  liable. 

Moms  r.       though  the  pit.  who  trusts  her  does  not  know  she  eloped. 
i*£ilp?i24.         ^  ^^'  ^^  ^^^^  action  of  assumpiii  for  goods  sold  to  the  wife, 

2  stra.  1214,  it  was  held,  that  if  the  husband,  without  any  cause,  leave  bis 
Bolton  r.  ^jf^  destitute,  and  refuses  to  receive  her,  he  gives  her  a  gen« 
tedBai.  N.P.  ^^^^  credit.  He  is  a  wrong-doer,  and  **  has  no  right  to  prohi- 
136,  U 1  Esp.  bit  any  body"  to  trust  her ;  for  if  he  might  prohibit  one,  he 
^^*  might  another,  and  so  deprive  her  of  all  credit. 

1  Sid.  109,  §  H*  But  this  prohibition  to  a  particular  person  may  be 

Scott  V.  given.     As  where  the  wife  left  her  husband  without  his  coa- 

Mod^i»!—  sent,  and  during  her  absence  he  prohibited  several  persons. 

Imp.  M.  p.  and  among  the  rest  J.  S..,  to  trust  her,  who  sold  silks  and  yd- 

Im^^T"     ^^^^  ^^  ^^^^  ^^^^^  ^^^  husband  refosed  to  receive  her,  suitabfe 

1004.'      ^™'  to  his  degree  ;  and  it  vras  held,  that  he  was  not  liable.     Here 

also  she  eloped  ;  but  in  this  case  Lord  Hale  held,  a  tradesman 

cannot  supply  the  wife  where  there  is  an  e^gprtn  prohibition^ 

Warniug  a  tradesman's  servant  not  to  trust  her  is  sufficient. 

Bal  N  P  ^12.  The  husband  is  bound  on  his  express  or  impKed  coa- 

]34!>-iinp.     sent  for  l|er  necessaries  for  herself,  her  children,  or  family ; 

M.  P.  248,      but  when  she  departs,  all  evidence  of  any  obligatioa  of  the 

v!  Hackmore.  busband  to  miuntain  her,  ceases. 

BSaik.  ^13.  Though  the  husband  and  wife  cohabit,  yet  he  may 

i^E  ^mT    f^'hid  any  particular  tradesman  to  trust  her,  and  such  prohibi- 

121ZI1  Sidk.  tion  to  bis  servant  is  enou^  ;    and  if  she  elope  from  her  hus;- 

ii8.-.inip.     band,  he  is  not  liable,  though  the  tradesman  who  trusts  her  has 

Vt  ^eo8     °^  notide  of  her  elopement.     It  is  sufficient  for  the  husband  to 

Govier «.  '    give  general  notice,  that  tradesmen  be.  diould  not  trust  her. 

A*D*^i70fi"    "  *^®  ^^^  "P  goods,  and  pawn  them,  he  is  not  liable ;  nor 

Dyde&  ai.'v.  ^^^  ^^0  borrow  money  even  to  pay  for  necessaries.     Nor  is 

/«wicke.       he  liable  if  she  take  up  goods  beyond,  and  not  '*  according  to 

her  situation,  and  according  to  his  situation  in  life  ;"   nor  tfter 

she  commits  adultery,  though  be  himself  bad  conunitted  adid^ 

tery,  and  had  turned  her  away  without  cause. 
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^  14.  Beit  tf  the  husband  so  ill  treftt  his  wife  as  to  make  it    Ch.  19. 
proper  for  her  lo  leave  him,  be  is  bound.    As  where  auumpiit    Art.  8. 
was  brought  against  the  executor  of  the  husband,  for  about  n^v^^ 
three  years  board  of  his  wife,  by  her  mother,  the  ph.,  in  his  m«m.  S.  J. 
life  time.    It  was  proved,  that  Arroer  and  his  wife  lived  happi-  J^®"*?'  ^^' 
]y  together  seven  or  eight  years  in  Boston,  and  both  employed  1796,  &. 
themselves  in  making  shirts ;   that  about  1791  he  began  to  be  dUh  v.  Hum. 
intemperate,  and  she  lost  her  health,  became  nervous,  and  at  ^L     ^ 
times  a  little  disordered  in  mind  ;   that  they  began  to  differ, 
and  he  several  times  used  her  ill,  beat  her,  be.,  when  she  left 
his  house,  and  went  to  her  brother's-in-law,  and  sometimes  to 
her  mother's  ;  that  she  returned  to  his  house  several  times,  on 
his  solicitations,  but  the  last  time  she  refused  to  return,  and 
lived  with  her  mother  about  three  years,  and  until  her  death. 
He  asked  her  to  return,  and  said  he  would  use  her  well ;    but 
she  declmed,  and  her  mother  discouraged  her  returning,  and 
he  told  the  mother  that  he  would  not  pay  any  board  for  his 
wife ;  the  wife  however  continued  with  her  mother,  who  sup- 
ported her,  and  charged  her  board,  part  ^,  and  part  $S  a 
week. 

Judgment  for  the  pit.  for  ^350,  the  price  charged  ;  this  ac- 
tion being  against  the  executor  of  the  husband,  the  wife'sdep- 
osition  was  admitted.  The  court  recognized  the  general  doc- 
trine of  giving  credit,  and  added,  that  if  a  man  do  not 
actually  turn  his  wife  out  of  doors,  yet  if  he  beat  her,  and 
treat  her  in  such  a  manner  as  to  make  it  necessary  for  her  to 
leave  him,  and  seek  her  support  in  another  place,  he  shall  be 
held  to  pay  be.  But  if  a  tradesman  furnish  goods  to  the  wife, 
it  is  a  question  of  fact  if  he  give  credit  to  her  or  to  her  bus- 
band  ;  if  to  her,  he  is  not  liable,  though  she  lives  with  him, 
and  he  sees  her  in  possession  of  the  goods.  6  Taun.  R. 
356,  358,  Bently  v.  Griffin.  "^ 

^15.  In  asmmpsit  against  the  husband  for  the  lodging  of  is  Mod.  372, 
Us  wife;  Ae  evidence  only  was,  "  that  he  eobabited  with  her^  Jf**** 
and  owned  her  as  his  wife.     Held,  this  was  sufficient  to  charge  lc^  78?. 
him ;  but  that  he  might  discharge  himself  by  giving  elopement 
m  evidence ;   for  they  that  trust  a  wife  who  has  efoped  do  it 
at  their  peril. 

What  w  €tB9ent  to  her  purchases.     The  wife  bought  silks  j^^^^ 
fer  her  apparel,  and  the  husband  paid  for  making  them  up, 
this  was  sufficient  evidence  of  assent. 

§  16.  If  one  man  take  another's  wife  and  doihe  her,  know-  Pow.on  Co*. 
11^  she  is  his  wife,  no  action  lies  against  her  husband,  the  law  256.-3  Cro. 
mtends  it  a  ^ft  to  the  wife.     So  if  I  deliver  stuff  to  her  to  ^^' 
make  apparel  without  his  privi^  or  allowance,  no  action  lies  * 

for  me,  it  is  a  ^ft  in  contemplation  of  law.    This  is  a  general 
princ^,  but  it  must  have  its  mcccptions ;  as  where  a  husband, 
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Ch.  19.    without  oause  turns  away  his  wife,  and  she,  in  distcesis,' applies 
Art.  10..   to  a  friend,  and  he  furnishes  her  suitable  and  necessary  cloth-' 
K^^y^U  i^gi  be  >nust  recoveir  against  her  husband. 
Moseley'sR       §  17.  And  if  he  be  bound  to  keep  the  peace  towards  her, 
iu^346  ^  *     ^^^  '^  tnaintain  her  is  a  breach  of  his  recognizance.     Atoom* 
mon  law,  a  wife  could  not  conyey  her  lands  but  by  fine  or' re- 
covery ;  our  law  is  different. 
Salk.  1 18,  Art.  9.  Where  they  live  separate,  ^  1 .  When  it  is  comsMMily 

SUMJiet—  known  they  have  separated,  and  she  has  a  separate  mainte'^ 
Im.  61, 249.  nancef  the  husband  is  not  chargeable.  Personal  notice  is  not 
--Ld.Raym.  necessary,  it  is  enough  it  be  known  they  live  separate,  where 
12  Mod.  246.  ^^'^  home  is,  n6t  where  she  is  trusted.  When  they  separate 
.1  Esp.  124,  by  consent f  and  he  secures  her  an  oZIotiwince,  it  is,  that  he  be 
l26,Ramsden  j^^  charged  any  more  for  her,  but  he  is  liable  if  he  neelect  to 

V.  Ambrose.  ,      ^  '  .  ^  '         -  „        o    n    <  ^o    xt 

pay  her  separate  mamtenance.  5  Bos.  u  P.  148,  Nurse  t» 
Craig ;  8  Johns.  R.  72,  73,  Baker  o.  Barnes.  But  how  far  she 
can  be  sued,  see  Post. 
1  stra.127,  ^  2.  But  if  the  debt  be  contracted  in  London  so  soon  afiev 
Uns^niir  N  ^^  separation,  as  that  it  cannot  be  known  there,  he  will  be 
p.  186.—  liable,  and  Buller,  Espinasse,  and  some  others  say,  that  if  the 
1H.B1844,  action  be  brought  for  necessaries,  or  the  mamtenance  of  the 
ton  V.  Cofli-  ^^^^  living  thus  separate,  it  should  not  be  laid  as  furmshed  to 
80D.—  Am,  but  the  specisd  matter  must  be  stated,  otherwise  it  will 

^eye'sD.R.  (^^  j^^  (^j^.  ^  ^  special  action  for  her  maintenance,  and  m  this 

case  335,  held,  where  he  has  renounced  his  marital  rights 
'  and  to  the  usufruct  of  her  estate,  she  can  convey  it  by  deed 

without  him,  liiig  separate  from  him  by  articles,  as  no  right 

of  his  can  be  infringed. 
LT  m  ^'n  '^^'  ^^*  ^^^  separate  liability.  §  1-  In  Lord  Mansfield's 
V.  Rutton  A.  time,  the  law  as  to  her  liability,  seemed  to  be  changed ;  as  in 
D.  1800,  and  Corbett  V.  Poelnitz,  and  some  other  cases ;  but  in  tliis  case  of 
cUedChiiiy  Marshall  v.  Rutton,  since,  and  m  the  year  1800,  the  old  law 
1  Bin.  682.-^  was  thought  to  be  restored.    In  this  case  it  was  held,  by  all 

I  Yes.  jr.629.  the  judges  of  England,  that  a/enne  covert  cannot  contract  and 
eonsidered"'^  be  sued  as  a  feme  sole^  even  though  she  lives  separate  from 
above.—        bcr  husband,  and  have  a  separate  maintenance  secured  to  her 

II  £a3t.90l.  lyj  ieei  •  and  the  general  principle  b,  that  she  cannot  be  se- 

parately liable,  but  where  he  is  dviUy  dead,  but  as  her  sepa- 
rate  maintenance  in  fact  secured  to  her,  is  m  order  that  he 
may  be  exempted  from  her  maintenance,  he  is  not  liable*   See 
art.  15. 
1  Esp.  124,         ^  2.  It  is  laid  down  by  Espinasse  thus :   "  Where  the  hus^ 
cPb^lt^^       band  and  wife  part  by  consent,  and  she  has  a  separate  mainte-- 
PoeinitE,        nance  from  him,  she  shaU  in  all  cases  be  suUect  to  her  own 
1  T.  R.  6, 10.  debts."    In  Corbett  v.  Poelnitz  it  is  held,  die  may  contract 
Amement '^  ^^  ^^  ^^  ^  ^  /^"^  ^^^'  ^  ^  action  against  a  second  Aitk- 
in writing,  to  live  separate,  is  valid,  8  Johns.  R.  72.-80  if  transported.— 1  T.R.6, 10^— 
a  Burr.  A.  D.  1786.— 2£sp.— 1  Bos.  &  P  367.-2  do.  226, 227.--2  Br.  Ch.  R.  90. 
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idni  andi^e^  for  a  debt  she  eaniraeted  while  she  so  lived  sep^  Ch.  19. 
artUe  from  her  first  hntbandj  Percy.  The  declaration  stated  the  Jirt,  lo. 
special  matter;  plea,  the  general  issue,  and  on  argument^ 
judgment  was  for  the  pit.  who  had  become  her  surety. 

^  3.  Equiig  tfiews  her  as  sole^  as  to  her  sq^araie  property,  Pow.onCon. 
In  Corbeith  case.  Lord  Mansfield  and  the  court  stated  the  p^acock^' 
general  rule,  that  ^^  a  married  woman  can  have  no  property  Monk,  a.  22, 
real  or  personal ;"   her  contracts  are  entirely  and  universally  >•  i^*  ^^i  ^• 
void ;  for  her  contracts  eveti  for  necessaries  are  the  contracts  D^bobv.^^^ 
of  her  husband ;  she  cannot  be  sued  or  taken  in  execution.  Hole.— 
Then  the  exceptions  to  this  rule  are,  as  where  the  husband  is  ^-Bi.iias, 
111  esciUj  or  has  abjured  the  realm  ;   and  credit  has  been  given  schuts. 
to  the  wife  alone.     So  in  the  case  of  transportation^  though 
temporary,  because  she  acts  as  a  single  woman  and  gains 
credit  as  such.    So  if  the  husband  resides  abroad,  his  wife  is 
liable  to  be  sued.   1  Bos.  &  P.  357. 

§  4.  ^^  In  this  ancient  law  there  was  no  idea  of  a  separate  2  Com.  D.70. 
maintenance ;  but  when  iti  was  established  what  said  the  courts  f  ^^^f  ^ 
That  the  husband  shall  not  be  liable  even  for  necessaries,"  and  found.   Pr. 
this,  because  justice  and  convenience  required  it.    And  the  Ch.828, 
court  clearly  held,  that  if  lady  Percy  was  liable,  her  second  ^2 EbiTr^' 
husband  was  liable.    Lord  lifansfield  further,  in  this  ease,  664, 667.— 
stated  the  question  to  be,  "  whether  a  woman  married,  but  ^"Jq^^^Jj  ^ 
living  separate  from  her  husband  by  agreement,  having  a  large  ^  £.361, 
separate  maintenanee  settled  on  her,  continuing  notoriously  to  Candeil  v. 
live  as  a  single  woman,  coptractmg  and  gettmg  credit  as  snch,  2^09  l^F 
and  the  husband  not  being  liable,  shall  be  sued  as  a/eine  «o{e,"  93,Beanlv. 
and  he  held  that  she  might  be,  and  thought  it  just  that  it  should  be  ]!T®^^'~~ 
so ;  and  also,  that  the  case  was  determined  by  two,  then  late*  2  vwuI(a7 
cases,  Ringstead  v.  Lady  Lanesboroughf  and   BarweU  v.  —11  East 
Brooks,  In  Corbett's  case,  Lawrence  J.  truly  observed,  **  that  ^^ 
the  husband  had  no  right  to  the  person  of  his  wife  afterwards.'' 

^  5.  In  this  case  of  Ringstead  iSc.  assumpsit  was  brought  Ringstead  v. 
far  goods  sold  and  delivered ;  plea,  coverture.    Replication,  5?^^^^' 
^^  that  she  lived  separate  from  her  husband  at  the  time  of  mak«  oto.  3,  B.  R. 
ing  the  said  promises,  and  that  she  had  a  large  and  sufficient  r^^![t'' 
maintenance  secured  to  her  by  deed ;"    to  this  there  was  a  j24°a.dT*' 
special  demurrer.    After  two  arguments,  the  replication  was  1783. 
adjudged  good,  and  judgment  for  the  jrit.   Lord  Lanesborough  Reeve'e  D.  R. 
lived  in  Ireland.    Judge  Reeve  holds  her  suaUe  merely  on 
the  principle,  her  hudnmd  has  renmineed  his  marittd  rights, 
not  on  the  ground  Of  separate  maintenance ;  as  if  so,  that 
would  be  the  measure  of  het  liabiKty. 

$  6.  In  this  action,  BarweU^,  Brooks,  also  assumpsit i^ainst  Banrell «. 
die  wife  for  goods  sold  and  delivered  on  her  separate  promise,  ^'^'"C  ..'^ 
and  a  like  division  was  made,  that  she  was  liable- to  be  sued  R^^oiov^fl 
alone  for  the  goods  delivered  to  her,  though  her  husband  re-  Bank.  Laws, 

vol..  I.  46  a,A.D.1784. 
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Ch.  19.  sided  in  £n^and.  In  Manhtll  i^.  RuttoBi  RaevtiiHmits  die 
Art.  12.  reasoning  of  the  coort  goes  to  overturn  this  and  like  cases^ 
^,^y^^  butsajTs  in  MarMkMr.  mUton^  the  husband  had  not  renounced 

his  marital  rights* 
9  P.  W.  144,       ^  7.  Her  HpataU  estate  is  liable  for  her  bond  debtsj,  and 
Tar^7  ^       other  debts  tdie  contracts ;  so  HuZme  v.  Tenant    So  she  is 
Cited  6  T.  R.  liable  when  her  husband  is  an  alien  enemy..    2  Salk.  646 ; 
^o&r—  Reeve's  D.  R.  100,  art.  15.     So  she  may  sue  akuae,  if  her 

3i/^        hudband  be   an  alien,  and  ever  lives  abroad  and    deserts 

her. 
Ciiu?*c^ir      ^^'  ^^'  HU  being  an  alien  enemy^  the  effect,  fyc.  as  to  this 
132,188,'   '   oetion. 

Dariy  v,  Mas-      ^  1 .  Espinasse  States  the  rule  to  be,  that  ^^  wherever  the  hu»» 

ne^^^^^  ftand  ii  in  eircum$tancet  not  to  be  sued,  ae  not  atnenable  to  the 

1  Ld.Raym.  fToeeee  of  the  court,  the  wife  shall  be  sued  as  sole ;''  as  where 

147,  Sparrow  the  husband  is  an  oZten  enemy,  or  has  abjured  the  realm,  the 

^2W?mr^  wife  is  chargeable  as  eifeme  sole  ;  so  where  he  was  transported  •, 

1197.  *    *      so  if  she  bs  a  sole  trader  in  London,  1  H.  Bl.  337,  339 ; 

stated  her  husband  was  an  alien  enemy,  New.  on  Con.  22, 23. 

^  2.  As  to  her  contracts,  as  warranties,  &c.  for  the  benefit 

of  her  estate,  see  Covenant,  c.  106,  a.  4. 

§  3.  We  have  no  statutes,  but  have  adopted  the  principles 
of  the  English  common  law  on  this  subject.   Hence  these 
Lofft  181.—    English  cases  are  applicable  in  our  practice.   She  may  plead 
alon^  when  he  is  transported.   An  alien  cannot  be  a  tenant  by 
Baron  k,        the  courtesy,  or  have  dower.  31  E.  1.    Held,  the  wife  of  one 
1  R  sTaMw   ^^^  ^^  abjured  the  realm  could  make  a  feoffinent  by  deed 
with  warranty  of  her  land,  and  she  was  bound  by  it.   Several 
like  cases, 
c'^^i/'         A&T.  12.  When  divorced  from  bed  and  board ;  this  aetion. 
Term'  1800    ^^  ^^  affected,  and  Ch.  46,  Divorce. 
Wheeler  v.         ^  1.  In  this  case  Mrs.  Wheeler  had  been  divorced  from  her 
]|^^^      husband  from  bed  and  fioard,  and  the  court  ordered   Mr. 
841,  and  art.  Wheeler  to  pay  her  a  certain  sum,  quarterly,  for  her  mainte- 
19,  this  ch.—  nance ;  this  being  in  arrear,  she  brought  her  action  against  him, 
^  ».  Oi^    ^  recover  the  arrears,  and  it  was  objected  that  the  ph.  was 
the  deft's.  wife,  and  therefore  that  A»  could  not  maintain  her 
action,  but  the  court  sustained  it,  from  the  necessity  of  the 
case.   And  as  he  cannot  be  liable  beyond  the  maintenance,  or 
annuity;  or  odier  sum  directed  to  her  in  the  order  of  divorce, 
and  only  in  the  manaar  therein  directed,  which  usually  is,  to 
pay  so  much  quarterly  or  yearly,  it  seems  dear  diat  ^e  alooio 
must  be  liable  for  what  she  buys  or  contracts  for,  or  she  can 
have  no  (credit,  and  no  one  can  have  any  security  in  her  pro- 
mises or  contracts;  and  can  there  be  any  doubt  but  that  she 
m^r  buy  on  credit  and  be^sued  i 
eZTir^K      i  ^  la  >L  case  before  the  bml  chancellor,  m  eqni^,  he  said, 

U06. 
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«*  if  the  husband  and  wife  be  separated  bj  deed  or  sentence,    Ch.  19. 
an  action  may  be  brought  against  the  wife  alone ;"  but  Lord    Jirt.  14* 
Kenyon  doulMed,  if  the  separation  was  by  deedy  as  then,  it  was  v^vx^ 
but  temparmry^  A  distinction  here  is  to  be  noticed  diat  de* 
serves  attention :  ^ndien  the  separation  is  by  sentence  of  a  court, 
it  i$  in  law  perpetual,  as  there  is  no  provision  made  for  revv- 
ing it ;   and  if  husband  and  wife  thus  separated  from  bed  and 
board,  again  live  togetfa^,  it  is  contrary  to  the  decree  of  the 
divorce,  this  the  law  does  not  presume.    But  if  they  separate 
by  deed,  the  parties  that  made  it  can  cancel  it,  or  vary  the 
terms  of  it.   Hence  it  is  pretty  dear,  that  though  Mrs.  Wheeler 
was  allowed  to  sue  her  husband  when  separated  by  judgment 
of  court,  yet  she  would  not  have  been  allowed  to  sue  him  on 
a  contract  made  by  ^Aem,  had  theb  separation  been  by  deed. 
A  legacy  to  the  wife,  Umng  eeparate,  and  the  executor  paid  it  |  veni.iZ6i. 
to  her  and  took  her  receipt  for  it ;  held,  he  must  pay  it  again  —Baron  and 
to  the  husband.  Feme,  70, 7i. 

Abt.  13.  Where  Aeisnoi  liable  to  be  sued,  tkough  litfing  —1  £sp.  125, 
sqMrate.^   Though  she  Hve  separate  and  have  a  separate  J^'^  hiu>*^x 
maintenance,  yet  she  is  not  liable  to  be  sued  if  it  be  not  ^rom  vev,  4  Burr. 
her  hu^amd,  and  then  he  is  not  discharged.  As  where  she  has  2177, 2178. 
a  jMftffon,  during  pleasure,  from  the  crown ;  ^'  here  is  no 
agreement  lor  a  separation ;"   '^  he  allows  her  no  separate 
maintenance,  or  any  support  at  all.''  Equity  assists  her  credi*  Pow.onCon. 
tors  only  to  the  extent  of  her  separate  maintenance,  and  in  ^^'p?^'™* 
equity  she  can  have  a  separate  interest.    It  must  be  on  ac- 
count of  the  separate  support  and  allowance  the  husband  himr 
self  makes  for  his  wife,  that  he  is  exempted  from  maintaining 
her  in  the  usual  manner ;    and  when  he  does  not  make  this, 
the  reason  of  the  case  or  the  consideration  wholly  fails ;  there 
is  no  reason  for  exempting  him  from  paying  her  debts,  or  for 
making  her  liable  ibr  them,  and  it  may  be  added,  while  he  re* 
tains  his  mairititl  rights. 

Abt.  14.    Where  she  ehpes—Ae  is  not  liable  for  goods  ^i^l^^^- 
furnished  her,  though  her  husband  is  not  liable*  As  where  she  HatcheU  «?^ 
was  sued  as  Sifeme  sole,  for  a  carriage  furnished  her  by  the  pit.  Baddelevw— 
during  her  elopement,.   Pleas,  non  assumpsit,  and  also,  eo^er^  ^  ^<^-  ^^^' 
iure  ;   verdict  for  the  ph.,  but  judgment  was  arrested.      For 
though  she  eloped,  she  remamed  a^esie  covert,  not  having  a 
separate  maintenanee  or  living  apart  from  her  husband,  by 
his  express  permission  ;  but  certain  exceptioos  were  stated  as 
in  the  custom  of  London,  exile,  transportation,  alien  enemy,  a.  d.  itm. 
&c.    It  seemed  to  be  the  opinion  of  the  court  in  this  case,  that  ^^^Lfij^ 
no  action  whatever  lies  against  sifeme  covert,  except  where  ion  v.L'Aigle, 
her  husband  may  be  considered  as  dead  in  law,  and  herse^as  id.  888, Cot* 
a  widow,  or  after  a  divorce  a  vinculo.    But  two  decisions  in  |jj?*!®^r" 
1799,  were  diierent;  as  where  her  husband  lived  abroad,  it  svid.lW/ 
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Ch.  19.  was  held,  she  was  liable ;  90  whote  she  fived  separate  id  adml' 
Art.  15.  fery,  without  any  separate  mainteDaiice  in  either  case;  There 
^^V^^  does  not  appear  to  have  been  any  case  of  a  divofce  from  bed 
and  board  in  the  English  courts,  in  which  the  qnestioo  has 
arisen,  if  she  may  soe  her  husband  as  in  Wheder  r.  Wkeder 
abore,  for  the  maintenance  decreed  her.  Mar$h  t.  Hmiekm- 
iOfij  husband  abroad  in  Holland,  wife  not  liable,  not  havmg 

2Bof.li P.     acted  as  zfeme  9oU^  and  he  not  an  alien.   Here  was  no  sepa- 

22s.  ration  but  merely  that  o{plaet. 

ST. R S04,        Abt.  15.  Ske  if  not  liable  to  be  suedf  tkomgh  $ke  carry  on 

AdYmew.-  ^^^^  *y  herself  and  line  apart. 

chiuy  28,34.  §  1.  jSssumpiit  was  brought  against  an  executm*  fer  goods 
sold  to  his  testatrix,  Mary  Byrne.  The  plea  was  coverture  ; 
the  replication  was,  that  she  lived  separate  from  her  husband, 
and  carried  on  tbe  trade  and  business  of  a  haberdasher,  as  a 
feme  sole,  and  the  pit.  dealt  widi  her  only,  and  or  tuck,  and 
as  a  feme  sole  she  promised,  that  after  her  death  tbe  deft., 
as  her  executor  took  and  possessed  divers  goods,  which  were  in 
her  possession  as  a  feme  sole,  more  than  to  the  amount  of  the 
pit's,  damages.  The  deft,  demurred  and  had  judgment )  and 
Lord  Kenyon  said  ^*  it  did  not  appear  this  could  have  been  the 
separate  property  of  tbe  wife,"  and  the  executor  could  not  be 
liable  unless  it  was ;  and  the  probate  of  the  will  "  was  abso- 
lutely void ;   and  to  take  the  wife  in  execution  when  sued 

alone  is  as  a  divorce  between  her  and  her  husband.  Lord  Ken- 

• 

yon  added,  that  "  if  any  one  proposition  in  the  law  can  be 
more  clear  than  another,  Jt  is  this,  that  an  action  cannot  be 
brought  against  zfeme  covert  except  by  tbe  custom  of  London.'' 
— ^*  A  court  of  law  cannot  get  at  tbe  property  of  the  wife,  if 
she  have  any,"  but  a  court  of  equity  may  moidify  it,  be. 

^  2.  But  the  reasons  here  stated  do  not  apply  with  much 
force  to  a  case  where  they  live  separate,  and  there  is  a  sepa-- 
rate  maintenance  ;    for  in  this  case  there  is  no  inconvenience 
to  the  husband  in'  her  imprisonment,  and  why  may  not  the  ex- 
ecution run  against  her  separate  properly,  secured  to  her.  But 
the  case  of  Marshall  t;.  Button  is  a  late  case,  and  is  pointedly 
against  any  action  of  this  kind,  if  the  separate  maintenance 
be  good  &€.,  and  the  marital  rights  renounced. 
1  Wils.  149.        ^  3.  According  to  Langstaff  v.  Rain  k,  ux.,  the  husband 
u^!?'  ^^^'    ^^^  ^'^®  ^^^7  ^^  ^^  taken  in  execution  in  an  action  for  the 
Beareliffe^   assault  done  by  the  wife  ;  this  was  decided  on  a  motion  to  dis> 
1  £«p.  467.     charge  the  wife  out  of  custody,  and  tlie  motion  was  refused 
on  tbe  authority  of  Finch  b  ux.  v.  Dudding  b  ux.,  in  which 
case  the  wife  alone  was  taken  in  execution,  where  tbe  husband 
could  not  be  found.  Both  may  be  taken  on  a  capias  in  execu- 
tion. 

strs.  1271.^      ^  4.  But  if  arrested  on  mesne  process,  she  shall  be  discharg 
Balk.  116. 
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<ed,  and  her  husband  retained  until  he  find  bail  for  both.  Stra.    Ch.  19. 
116.  Art.  15. 

^  5.  In  assumpsit  for  goods  sold  and  delivered  it  was  deci-   V^v^v^ 
ded  that  a  feme  covert^  living  separate  from  her  husband,  and  4  T.  R.  766, 
in  adultery,  could  not  be  sued  as  a  feme  soUy  where  she  had  Gilchrist  v. 
no  separate  maintenance.      [There  was  qo  abandonment  of     ^^"^* 
his  marital  rights ;]  but  1  see  Bos.  b  P.  338. 

^  6.  But  A.  D.  1799,  the  contrary  was  adjudged,  and  that  i  Bos.  &  P. 
if  she  live  apart  from  him,  in  a  state  of  aduhery,  she  is  liable  ^v?**"' 
on  her  own  contracts,  though  she  have  no  separate  mainten-  2  com.  D.70. 
unce  ;  but  he  is  liable,  if  she  live  in  a  state  of  adultery  in  his  —1  Bos.  bP. 
house  and  family,  and  he  leaves  her  there.     In  this  last  case,  ^5?,^^®" 
the  person  who  trusts  cannot  know  her  situation,  and  cannot 
be  supposed  to  give  credit  to  her,  but  to  the  husband,  the 
head  of  the  family. 

^  7.  Assumpsit  for  use  and  occupation.     The  deft,  pleaded  A.  D.  1794, 
coverture ;    the  ph.  replied,  that  before  the  promises  were  J^'^i^' 
made,  to  wit.,  July  1,  1779,  the  deft,  and  Charles  Leigh  were  Leigh.^a  D. 
separated,  and  that  July  2,  1770,  a  certain  court  in  a  suit  pend-  &  £.  604, 
ing  between  them  allotted  to  her  £220  a  year,  as  alimony  dur- 
ing that  suit ;  that  this  suit  was  still  pending,  and  that  her  ali- 
mony was  a  sufficient  maintenance,  and  still  paid  by  her  hus- 
band ;  and  that  she  obtained  credit  thereon  upon  her  own  ac- 
count, and  on  her  own  account  made  the  promises  declared 
on,  as  a  feme  sole^  and  not  on  the  credit  of  her  husband.    On 
demurrer  this  replication  be.  was  held  to  be  bad  ;  for  here  the 
wife  had  only  a  temporary  fund,  pending  a  suit,  to  which  an 
end  may  be  put  by  the  husband  when  he  pleases,  or  by  the 
court.     It  may  be  observed  there  were  no  articles  of  separa- 
tion, and  no  covenants. 

^8.  So  in  the  case  of  Marshall  «.  Button,  her  support  was  Marshall  r. 
temporary ;  for  the  wife  had  it  in  her  power  to  put  an  end  to  Ratten, 
the  separation  whenevier  she  pleased,  and  in  fact  there  was  no 
legal  separate  maintenance,  for  want  of  trustees  i  the  agre^ 
ment  was  only  between  the  husband  and  wife.  In  citing  this 
case,  this  circumstance,  a  want  of  a  permanent  fipnd  or  main- 
tenance, legally  secured  to  the  wife,  has  not  been  sufficiently 
attended  to.  And  there  is  no  objection  to  imprisoning  her 
alone,  when  the  separation  is  so  complete,  and  he  has  so  re- 
nounced his  mariud  rights,  as  not  to  be  affected  by  it ;  and 
then  Lord  Kenyon's  idea  her  separate  imprisonment  is  a  di- 
vorce, does  not  apply ;  this  idea,  as  also  Lawrence's,  seems  to 
countenance  Beeve's  principle,  as  to  the  abandonment  of  mari- 
tal rights. 

^9.  So  that  dn  the  whole,  though  there  have  been  several 
dietums  oontraiy  to  the  decision  in  the  case  of  Corbett  t?.  Poel* 
nitz,  yet  there  has  been  no  decision  directly  contrary  to  it,  or 
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that  cao  materiaBy  shake  it.  In  Marshall  v.  Ruttoo,  the  wife 
had  no  remedy  for  her  maintenance,  as  she  could  not  sue  her 
husband. 

§  10.  If  a  femit  covert  be  sued  as  a  feme  eoky  she  must 
plead  this  m  abatement ;  and  if  she  do  not  {dead  it  m  abate- 
ment, she  cannot  afterwards  avail  herself  of  the  objectioD,  but 
must  be  liable  to  execution.  1  New.  Rep.  80,  Farrar  v. 
Granard,  wife  not  liable,  no  separate  maintenance  and  her 
husband  only  in  Ireland. 

Art.  16.  Marriage  in  factj  or  fty  aeknawledgmentf  binde 
the  huiband  in  regain  to  her  contracts  for  neceuariee*  ^  1.  At 
if  a  man  cohabits  with  a  woman,  and  allows  her  to  assume  his 
name,  and  passes  her  to  the  world  for  his  wife,  though  in  fact 
he  is  not  married  to  her,  yet  he  is  liable  to  her  contracts  for 
necessaries,  because  by  his  conduct  he  has  admitted  her  to  be 
his  wife,  and  has  encouraged  third  persons  to  give  her  credit 
accordingly  \  and  here  when  sued  for  goods  furnished  to  her, 
he  is  estopped  to  deny  that  she  is  his  wife. 

^  2.  It  is  laid  down  m  several  books,  that  the  plea,  never 
coupled  in  lawful  marriage,  is  good  only  in  dower  and  appeal, 
and  is  no  plea  in  aeeumpsit  for  a  debt  contracted  by  the  wife, 
only  the  fact  of  marriage  is  in  issue, 

%  3.  But  seven  years  cohabitation,  without  a  legal  marriage, 
does  not  entitle  the  husband  to  administration  on  his  wife^s  e8* 
tate  ;  and  there  are  other  cases  in  which  legal  marriages  must  be 
proved,  though  it  is  true  that  never  coupled  in  lawful  marriage, 
is  no  plea  in  this  action  of  asnmpnty  for  it  is  enough  he  lives 
with  her  as  his  wife. 

^4.  In  an  action  for  criminal  conversation  with  the  pit's* 
wife,  an  actual  n^urriage  must  be  proved.  In  this  case  ac- 
knowledgment,  cohabitation,  or  reputation,  is  not  sufficient. 

^5.  On  a  marriage  in  fact,  the  husband  and  wife  may  sue 
for  her  debt,  and  never  coupled  in  lawful  marriage  b  a  bad 
plea ;  this  plea  admits  a  marriage,  but  denies  its  legali^ ; 
'*  whereas  a  marriage  in  fact  b  sufficient,  and  whether  legal  or 
not,  is  not  material ;"  but  in  pauper  cases  the  legality  of  the 
marriage  may  be  questioned.     See  Poor. 

%  6.  In  this  case  it  was  held,  that  after  an  agreement  be- 
tween husband  and  wife  to  live  separate,  he  cannot  compel  her 
to  live  with  him,  nor  has  he,  by  law,  any  power  to  confine  her. 

^  7.  The  wife  of  a  person  who  has  been  absent  six  or  sev- 
en years  in  the  East  Indies,  cannot  be  considered  or  sued  as 
a  feme  sole^  though  she  for  several  years  carried  on  business  in 
trade  as  a  feme  sole. 

^  8.  When  a  term  for  years  is  granted  to  a  trustee  for  the 
use  of  a  feme  sohj  and  she  marries  A,  he  has  only  the  usu^ 
fruet  during  the  marriage. 
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.   Abt.  17.  When  she  is  ecseciUrix  or  aimnistrairix.  i)  1.  If  a    Ch.  19. 
feme  covert  he  next  of  kin,  she  shall  be  administratrix  by  the    Art,  18. 
English  law ;  but  whether  executor  or  administrator,  her  hu»*  \t^^>r\J 
band,  in  fact,  administers,  and  his  assent  to  a  legacy  is  sufficient,  i  Com.  i>. 
So  to  a  legacy  to  her,  she  cannot  assent.      Goods  she  has  as  1^"^^^ 
executrix,  on  her  death  do  not  go  to  her  husband.     Cro.  £1.  JiLeoD 

466.  21C.— 1  Sid. 

§  2.  If  a  feme  covert  be  executrix  or  administratrix.     Ad-  J^^i^i'm 
ministration  by  her  husband  binds  her.      So  if  he  administer  ao6._bffi 
without  her  assent,  his  release  alone  is  good.      So  if  he  as-  ^xr.  297, 8. 
Sign  the  goods  it  will  be  a  devastavit  by  her,  and  she,  without  mor^  v!^' 
bim,  cannot  dispose  of  the  deceased's  goods ;   yet  his  goods  Bournw— 
are  not  vested  in  tiie  husband,  and  he  must  sue  and  be  sued  ^^^  ? *  ^ 
with  her.     When  a  feme  sole  is  made  adminisuratrix  or  exec-  ug.-^  d.  it 
utrix,  with  another,  and  marries,  see  Executors  and  Adminis-  £.  616. 
trators,  Ch.  29,  a.  1. 

^  3.  A  had  a  term  for  999  years,  and  before  he  married  B,  i  h.  Bl.  686, 
granted  it  to  her  and  her  heirs  immediately  after  his  death,^to  ^^  ^-  ^^^' 
her  and  their  use.    The  marriage  took  effect,  and  A,  tie  bus-  f  coni.D. 
band,  survived  B,  his  wife,  and  died  without  issue,  intestate,  361, 2. 
and  without  having  taken  out  administration  on  her  estate,  and 
it  was  adjudged  tibat  this  term,  on  A's  death,  went  to  his  ad- 
ministrator, and  not  to  hers.      Held,  his  deed  was  a  present  gift 
to  his  wife,  if  she  survived,  to  take  effect  on  that  event,  and  so 
vested  in  her  husband. 

^  4.  A  covenant  or  a  promise  by  a  stranger  to  leave  the  12  Mod.  294, 
wife  so  much,  if  she  survives,  cannot  be  released  by  the  bus-  ^^S^  ^-  ^P; 
band,  though  ne  may  release  any  thing  that  by  possibility  may  277'  Thrust-' 
accrue  to  her  during  the  coverture  ;  and  such  release  will  be  out  v.  Cop- 
good,  though  the  thing  does  not  fall  during  the  marriage,  but  Ey*'!!? 
it  is  sufficient,  that  it  may  possibly  fall  during  the  marriage  to 
her.     During  the  marriage  he  can  grant  or  convey  a  term  for 
years,  she  has  as  executrix  to  a  former  husband  ;   the  whole 
power  to  administer  is  in  him,  but  it  is  a  mere  power. 

Art.  18.  In  cases  of  abduction^  his  remedies.     ^  1.  If  one  3  bi.  Con. 
by  fraud  and -persuasion  or  open  violence,  take  away  a  man's  129|  140.— , 
wife,  he  has  a  writ  of  ravishment  or  trespass  vi  et  armis^  at  J<^'^'  ^ 
common  laWy  in  which  he  recovers  not  possession  of  his  wife,  but  jam.  601, 
damages ;  and  the  offender  too  miay  be  indicted.  So  the  husband  ^8.— Cro. 
may  have  an  action  on  the  case,  against  such  as  persuade  and  3  BaiT.^i4d4. 
•entice  the  wife  to  live  separate  from  her  husband  without  suffi-  stra.  440, 
dent  cause,  and  recover  damages.     [As  to  criminal  conversa*  ^*  ^'^ 
tion,  and  beating  her,  see  Trespass.]  And  see  also  Ch.  64^  a.  2.  chr's.  no(e», 

^  2.  So  if  the  wijfe  be  so  beaten  and  ill  treated,  that  the  l. 
husdband  loses  her  company  and  assistance,  for  any  time,  he 
may  have  a  separate  action  on  the  case,  in  his  own  name,  and 
recover  damages  called  a  per  quod  consortium  4misit. 


364  ASSDMPSn*. 


Cn.l9.        ^3.  If  ftMMB-kw  pernt  Iwwife's  nodiar  lo 

Art.  19.    bis  boose,  and  aibrd  bo*  tbe  ri^its  of  hoqwtalhy,  tboo^  fixw 

^^V^^  bidden  bjr  tbe  botbaod  of  tbe  nolber,  the  aoo-khbnr  is  aot  li- 

3MaM.R,      able  far  illegdly  befbouriog  ber ;  be  b  not  obliged  to  toni  ber 

^^r^T**^    out  of  hia  bonae ;   it  ia  soffcieol  tbat  be  does  noi  uae 

to  peiauade  or  eotiee  ber  to  leave  ber  hnaband,  or  to 

separate  from  bim. 

1  Mtfr  R,  Aet*  19.  Btr  tkU  to  hu  etUtU  fmriher;  ami  tee  Domer^ 
347,  Marcia'f  DiitrVm^aUj  JcinlMrty  lie.  (^  1.  In  tbe  American  levohition, 
^*^'            manjr  acts  were  passed  ibr  die  confiscation  of  tbe  estates  of 

absentees,  persons,  members  of  tbe  British  colonies,  who  left 

them  and  joined  tbe  ro^al  party,  in  that  revolntion.     But  it 

was  in  this  case  decided,  that  if  a  fem/t  covert  so  left  and 

joined,  ber  estate  was  not  liable  to  confiscation  by  those  ]aws» 

nor  did  tbe  wives  of  such  absentees  lose  their  dower  in  their 

hud>ands'  estates. 

10  Mod.  33        ^  2.  If  a  woman  be  empowered  by  her  first  husband's  will 

Tbomlinwfi    to  seil  and  cobvey  his  lands,  and  she  marries  a  second  husband, 

V£!^^r*  she  does  not  thereby  lose  her  power  over  her  first  husband's 

estate,  but  she  may  seU  and  convey  his  lands  according  to  his 

Will,  and  even  to  her  second  husband.  She  conveyed  by  lease, 

and  release.    Her  act  is  under  a  special  power. 

^  3.  Her  paraphernalia.    Tbe  husband  may  absolutely  dis* 

2  BI.C0B1.  P^'^  ^^  ^  wife's  jewels  or  paraphernalia^  in  his  life  time, 
cbr**.  notes  yet  she  has  some  interest  in  them,  and  though  after  his  death 
w  '7^^ '  ^'  ^^^  ^^  liable  for  hts  debts  by  the  English  law,  if  his  personal 
2Atk.d42,  estate  be  exhausted,  yet  tbe  wife  or  widow  may  recover 
79,— Ambl.d.  from  the  heir  to  tbe  amount  of  what  she  is  obliged  to  pay, 

in  conilequence  of  specialty  creditors,  out  of  her  poTapher" 

nalia, 
2  Etp.  336^      ^  ^'  ^^  ^^^  husband  devise  away  her  jewels,  or  parapher^ 
Cro.  Car.       ncdia^  she  cannot  hold  them,  and  his  executor  may  recover 
a48.-^Voni.  ^en,  ffQna  her;   but  if  her  husband  dies  intestate,  or  by  will 

docs  not  dispose  of  them,  then  she  shall  have  her  jewels  and 

paraphernalia. 
Mats.  Aet  of       ^  5.  By  this  act,  the  widow  has  a  third  of  the  personal  es- 
r7»4  ^  If  not  ^^^^  ^^  ^^^  husband,  deceased  intestate,  after  debts  paid  ;  and 
extrttVagiint,   if  "o  issue>  one  half;  and  if  the  personal  estate  be  insufficient 
Judge  may     to  pay  debts,  and  funeral  charges,  yet  she  shall  have  ^^  her  ap- 

th€  ^erMiial  P^^^'*  ^^^  ^^^^^  Other  of  the  peisonal  estato  as  the  Judge  shall 
esiatDi  determine  necessary,  according  to  her  quality  and  degree." 

isu^'b?  ^^^  provision  being  in  addition  to  her  dower,  it  is  a  question 
Coro.485,48A.  if  i^  ^  "^^  supersede  tbe  doctrine  of  paraphernalia^  which 
—2  Atk.  ui'i.  also  was  in  addition  to  dower,  and  which  signified  her  apparel 
— 2  Vcp.  7.     ^jj  jjgi^  ornaments.     See  Act  Dec.  13,  1816,  Ch.  96. 

By  tbe  English  law  she  can  hold  her  apparel  against  cred-* 
itors,  but  not  her  ornaments.     By  the  laws  of  Massachusetts, 
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the  Judge  ef  Probate  may  allow  her  to  hold  both,  against  her  Ch.  19. 
husband's  will,  or  executors,  be.  But  if  the  judge  make  her  Art,  19. 
no  allowance,  she  has  her  apparel.  ^^v^^ 

^  6.  In  this  action  the  court  decided,  that  the  wife  has  a  i  Man.  R. 
separate  interest  in  her  alimony,  and  may  have  execution  even  841,  Orrok  v. 
against  her  husband,  on  the  Act  of  March  16,  1766.  This  R^e'iD.R. 
was  in  a  case  of  divorce,  a  men$&  et  thoroj  from  the  nature  and  87. 
necessity  of  the  case ;  for  otherwise  she  would  be  without  re- 
medy for  her  alimony,  or  means  of  support.  In  Connecticut 
paretphemdlia^  includes  her  beds,  as  well  as  clothing,  and  or« 
laments  and  trinkets,  as  bracelets,  jewels,  watches,  rich  laces, 
&c.  Her  clothing  can  hardly  be  considered  her  husband's  es* 
tate,  if  suitable  to  her  condition,,  it  is  not  liable  to  his  debts  on 
the  principles  of  the  common  law ;  and  her  proper  apparel 
ought  not  to  be  inventoried  as  her  husband's  estate,  nor  can 
he  devise  it  from  her  by  his  will ;  and  Judge  Reeve  is  of 
opinion  he  cannot  her  ornaments  or  trinkets,  though  he  may 
take  them  and  dispose  of  them  during  the  coverture  $  on  his 
death  they  vest  in  her,  liable  to  be  taken  by  his  executor  for 
the  payment  of  the  husband's  debts,  where  there  are  not  suffi- 
cient assets  besides  to  discharge  them  $  her  right  to  them  yields 
only  to  the  rights  of  creditors.  Her  paraphernalia  can  never 
be  taken  to  pay  legacies ;  they  become  hers  absolutely,  after 
debts  paid,  and  make  no  part  of  the  personal  estate  of  the  intes* 
tate  husband ;  and  if  her  paraphernalia  are  taken  to  pay  debts, 
she  is  viewed  often  as  a  creditor  to  the  estate  of  her  husband 
to  the  amount,  in  his  life  time,  and  after  his  death ;  as  where 
he  pledges  her  jewels  be.,  to  raise  money,  and  dies,  and  leaves 
more  than  personal  estate  enough  to  pay  his  debts*  So  if  real 
estate  is  devised  to  pay  debts,  and  the  executor  takes  her  or- 
naments and  applies  them  to  pay  debts,  she  shall  have  a  right 
to  the  amount  against  the  estate  so  devised.  So  if  they  be  so 
taken,  where  real  estate  is  given  m  trust  to  pay  debts«  These 
English  principles  apply  here,  where  not  varied  by  our  statutes ; 
and  as  these  have  made  the  real  estate  of  the  deceased  liable 
10  pay  his  debts,  a  question  arises  if  her  paraphernalia 
are  liable  for  them,  while  his  personal  and  real  estate 
b  sufficient  to  pay  them ;  as  this  real  estate,  so  liable  by 
statute,  seems  to  be  in  the  same  situation  as  his  real  estate 
made  hable  by  his  will,  for  the  same  purpose,  and  as  above, 
real  estate  so  liable  by  devise,  while  sufficient  to  pay  his  debts, 
exempts  her  pharaf^malia  from  being  liable  for  the  pay- 
ment of  them.  3  Atk.  370,  396  ;  3  P.  W.  30  j  1  P.  W.  729, 
730 ;  2  P.  W.  644. 

The  law  appoints  him  her  trustee  where  necessary ;   as  if 
land  be  devised  to  her  for  her  separate  use,  and  no  trustee  ap« 
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Ch.  1ft.   poiiitod,  the  boaband  is  trustee )  so  a  bond  so  giTen*    TbUer^ 
Jlrt.  9CL    L.  of  Ex.  3S6, 228. 

i^^r^j      Ajit.  20.  Her  appointment  ^  ^  1.  In  Peimsyltuiia  Aere  is 

2  nHm  199  BO  court  of  cbaDGoy,  and  the  question  arose,  wbal  was  a  good 

g^o^f  appointment  by  a  married  woman.     As  where  the  intended 

MNu°^lrSiig»  husband,  A.  D.  1774,  by  deed  executed  witb  the  intended 

wife,  and  a  third  person,  covenanted,  that  her  estate  should  be 

to  their  joint  use  during  their  marriage,  and  after  that  she 

"  should  have  full  power  to  dispose  of  it  by  deed  or  ^11,  duN 

ing  ooverters."    They  had  no  issue.    January  29,  1790,  dms 

ing  coverture,  she  made  a  will  in  the  usual  form,  made  the 

defts.  her  executors,  and  gave  them  power  te  sell  her  real 

estate.  They  entered  and  sold  it,  and  the  sale  was  adjudged  to 

be  valid,  and  that  this  was  a  good  aj^^niment  in  the  nature 

of  a  will,  that  her  husband  was  barred,  and  so  his  heir,  tbd 

pit.,  that  the  deed  was  like  a  covenant  to  stand  seised  to  her 

use,  and  direction.     The  court  in  this  case  appeared  to  act 

on  chancery  principles,  as  there  was  no  chancery  in  diat  state, 

and  "  so  considered  what  ought  to  be  done  as  actually  done,'^ 

according  to  the  well  known  rule  in  chancery. 

Doe  ^St^       ^  2.  In  this  case  the  intended  husband  and  wife  before  their 

^let.  See  on  marriage  entered  into  an  agreement  in  writing,  but  not  under 

Uiifl  point,  a.  seal,  SO  no  deed,  and  stipulated  that  a  settlement  should  be 

^^r^eos^^^  made  of  her  estate,  reserving  to  her  a  power  to  dispose  of  it ; 

912.^1  Mod.  before  the  marriage  she  disposed  of  it  to  him  by  will,  and  he 

MftZIa '^i  •*'^'^**  ^^^9  ^^^  devised  the  estate,  and  the  devisee's  tide 

199^  '  was  held  to  be  bad ;  for  her  marriage  was  a  revocation  of  her 

wiU,  as  the  marriage  of  every  feme  9ole  is,  as  a  general  rule, 

for  by  her  marriage  she  totally  gives  up  her  control  over  her 

will,  and  the  writing  not  being  a  deed  did  not  continue  in  her 

a  devising  power  during  the  merriege  by  the  husband's  eon* 

sent ;  as  might  have  been  done  by  his  deed. 

ch^^oteT      \  ^*   '^^  appointment  of  a  munried  woman  is  efiectual 

41,1111(1 6   '  against  the  heir  at  law,  diongh  it  depends  only  on  an  agree* 

Bre.  P.  c.      ment  of  her  husband  before  marriage,  without  any  conveyance 

^^'  of  the  estate  to  trustees.    This  pobt  has  been  decided  by 

die  House  of  Lords,  though  it  is  not  reodlected  diat  there  has 

been  any  adjudication  upcm  this  point,  in  this  state.     Several 

oaies  are  recollected  in  which  such  agreements  have  been 

made,  and  the  ^piestion  as  to  their  validBrf  may  soon  arise. 

%  V***  ^"^     ^  4.  As  a  jcMnlitte  comes  in  lieu  of  dower,  it  is  not  viewed 

*"''  '      in  eqiri^  as  a  purchase  by  the  husband  of  his  wife's  cAet^, 

but  a  competent  settleraoit  made  before  marriage  is,  and 

where  they  are  purchased,  her  right  of  survivorship  is  forever 

gone.    Wbal  is  a  purchase  or  not  depends  on  the  facts  in  the 

cue». 


BARON  AND  FBME.  367 


•  &  5«  It  is  held  bj  iome,  that  she  may  derise  hisr  estate    Cb«  19 
without  the  consent  of  her  husband^  where  no  legal  right  of   Jhri,  31. 
his  is  10  be  afiiscted  by  the  conunoii  law,  as  far  as  others  can  V,^v^^ 
devise  thereby.    By  statute  of  H.  8,  she  cannot  devise  her  Reeye't  D. 
lands*  ^  ^^>  *°^ 

Art.  21*   Seperd  ttues.     It  is  now  settled  his  danaiio  4^1^' 
eauta  martU  to  her  is  valid.  is?.  Hill  U 

^  1.  Hill  and  his  wife  brought  a  qui  torn  action  against  o<**I^^'*- 
Davis  and  another,  executors ;  and  it  was  decided,  that  a  man 
and  his  wife  caaoot  recover  in  this  popular  action,  sued  in  their 
joint  names,  fior  the  wife  can  have  no  interest  in  the  judgment 
jointly  with  her  husband,  nor  is  his  interest  therein  in  her 
right.  This  was  an  action  agabst  executors,  for  not  causing 
a  will  to  be  proved* 

i^  2.  In  this  case  the  pit«,  whHe  a  feme  sole^  brought  this  4 1^^^  f^ 
aotioa^  and  peodhig  it  intermarried.    The  deft,  pleaded  this  sse,  Hainei 
matter  in  abatement.    Judgment  fi>r  him,  that  he  recover  his  '*  ^^  J^'- 
costs  against  her ;  and  execution  may  go  against  her ;  the  deft, 
may  sue  the  judgment  against  her  and  her  husband. 

^  3.  In  this  case  the  evidence  was,  that  for  a  long  time  the  6  Mait.  R. 
respondent  had  treated  his  wife  in  a  very  abusive  manner,  ^>^i^^^ 
and  about  six  years  before  the  libel  filed,  had  unjustifiably  ^^  *' 
assaulted  and  beat  her ;  after  which  the  parties  contbued  to 
live  together,  the  respondent  continuing  to  use  the  same  abu« 
sive  and  threatening  language.    The  court  did  not,  for  this 
reason  of  their  continuing  to  live  together,  refuse  a  divorce  a 
memd  et  tkaro  on  the  libel  of  the  wife.    Her  powers  in  equity, 
3  Ves.  jr.  488 ;  Anstr.  93. 

^  4>  In  this  case  the  court  said,  that  the  husband  and  wife  \f^  ^^»  • 
may  join,  or  not,  in  an  action,  at  their  election,  as  where  a  vvai^  ** 
bbnd  is  to  both  of  thenu     Same  on  a  covenant  to  them  as  to 
his  estate,  2  Mod.  217. 

^  5.  The  deft,  promised  the  wife  to  pay  her  £10,  if  she  Cro.  Jam.n, 
cured  such  a  wound,  which  she  did  cure,  and  she  and  her  ^^ff'^J];^ 
husband  sued  for  the  £10,  and  the  objection  was,  he  oij^t  i^^^Sv^ 
to  have  sued  alone,  as  it  was  a  personal  duty,  that  accrued  ror,  and  90s. 
daring  the  coverture;  but  the  court  held,  the  action  was 
well  brought,  being  grounded  on  an  express  promise  to  ber^ 
and  upon  a  matter  rising  upon  her  skill,  ^^  and  such  an  action 
shall  survive  to  the,^ms.''    This  case  has  been  questioned  as 
to  the  right's  surviving. 

i}  6.  In  this  case  the  wife  advanced  monies  to  the  deft,  for  Cro.  El.  si, 
certam  considerations,  which  failed,  and  the  husband  and  wife  j'^^^"^*' 
both  brought  aeeumpnt  for  the  money,  and  it  was  objected  the  Pk«c?S4]US. 
baron  ou^t  alone  to  have  brought  the  action ;  but  the  court  s,  a.  19. 
held,  it  was  well  brought,  (or  his  agreement  «iade  the  promise 
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Cm.  19.   good  to  hm  mbimiw,  aad  the  fnmum  bos  flMdetofao; 
^rt.  92.  iher  wnj  ion  b  the  wcAmu 

^^^^^^       ^  T •  A  bond  OT€D  to  iMiwMind  sod  infe  duiuig  uk  cofo^ 

f  E4.  CfliM    tore,  tbe  ri^  oitlie  bond  is  in  Aem  both,  and  if  the  hoflbond 

^^'  ^^'       diet  widioat  oojr  difagreemeot  to  her  rig|it  in  it,  die  hood  AaB 

fornre  to  her,  but  the  hnsbaod  maj  dingree  to  her  right  to 

tbe  bond,  end  bring  an  action  on  it  in  fab  own  name. 

^l^'  ^         ^  B.  The  boAand's  release  of  damages  far  abase  to  hb 

wife  is 


valid,  and  a  bar  to  his  and  her  action. 

^  9.  Tboogh  he  may  dissent  to  her  purdkase  of  real  estate, 
that  may  make  him  tenant  to  his  disadrantage,  he  cannoc  dis- 
sent to  her  estate  bjr  descent. 

AxT.  32.  Certain  materiid  friimeipUs  rtnJiing  from  tie 
above  and  other  ea$e$»  ^  1.  The  husband  is  sued  with  his 
wife  for  her  debts  contracted,  and  her  torts  committed  drnm 
iola^  because  she  remains  tbe  debtor,  and  if  not  paid,  she  is 
liable  if  she  survive  him ;  or  if  she  die  first,  her  representa- 
tive in  the  cases  of  contracts^ 

^  2.  Because  by  the  marriage  she  loses  all  tbe  means  of 

1>ayroent,  as  he  has  her  personad  property  in  possession  abso- 
utely,  tbe  usufruct  of  her  real  estate  during  the  marriage,  a 
right  to  all  her  earnings,  and  to  recover  to  his  use  her  choses 
in  action  whenever  he  pleases. 

$  3.  She  can  in  no  civil  case  be  imprisoned  but  with  him  ; 
because  it  would  be  most  unreasonable  to  have  her  in  prison 
alone,  till  she  should  pay,  when  the  law  has  thus  deprived  her 
of'  the  means  of  payment,  and  to  remain  till  her  husband 
should  see  fit  to  pay,  who  in  some  cases  might  never  'see  fit 
to  pay ;  but  when  be  is  imprisoned  with  her,  he  will  pay  the 
debt  to  gain  his  own  liberty,  and  with  it  hers.  Hence,  if  he 
escapes,  she  must  be  discharged  after  a  reasonable  time  to 
re-take  him,  and  if  she  be  arrested,  and  he  is  not,  she  shall 
be  discharged  after  a  reasonable  time  to  take  him.  And  in 
order  ha  be  imprisoned  with  her,  he  roust  be  sued  ^rith  her 
for  her  debts  and  torts.  For  such  both  may  be  arrested.  If  he 
he  bailed,  she  shall  be  discharged  on  common  bail  in  England, 
and  here  where  it  is  known  $  where  not,  she  is  discharged. 
If  he  be  imprisoned  she  may  be  with  him,  Except  she  finds; 
substantial  bail.  So  on  execution. 
8  Atk.  e07,  4'  When  it  $he  barred  her  eurvhonhip  9  The  husband 
417.  may  clearly  reduce,  during  the  coverture,  all  her  choses  to 

his  use,  or  he  may  assign  them  and  bar  her.     But  it  is  said  to 
bar  her  surviving  of  a  chose  in  action,  his  assignment  of  it 
must  be  for  a  valuable  consideration ;  but  qusre,  for  why 
8  P.  W.  106.   should  he  be  held  to  receive  to  him  a  quid  pro  quo  m  dispos* 

AorZSiV      ^^^  ^^  ^  ^'''"S  ^^®^  which  the  law  gives  him  an  absolute  power  f 
475.  *  And  it  IS  held,  if  he  voluntariljf  assign  the  trust  of  a  term  that 
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Mongs  to  her,  without  c(»isidenition,  she  is  barred  of  her    Ch.  19. 
right  of  survivorship ;  but  if  he  voluntarily  assign,  and  without    Art.  32. 
eoosideration,  her  chose  in  action,  or  equitable  interest,  not  Vi^'V^^* 
die  trust  of  a  term,  it  does  not  bar  her  survivorship ;  but  Pr.  io  Cb. 
qoere,  as  to  the  consideration.   See  1  P.  W.  378.     He  may  ^*J"~^ ^®^* 
assign  a  mere  possibility  in  a  chose  in  action,  and  her  right  of 
survivorship  is  barred.     So  her  right  and  obligation  of  sunri-  i  p.  w.  SMO 
irorship  is  forever  gone,  as  to  debts  due  to,  and  from  her,  by  463 — 8  Ves/ 
the  bankruptcy  of  her  husband,  even  if  the  coverture  end  |J^|^^\^_ 
before  they  be  reduced  to  possession  &c.,  and  on  the  princi-  «  ve^.  877"^ 
pie  that  his  bankruptcy  and  the  assignment  kc.  is  a  disposi- 
tion in  the  eye  of  the  law.    Though  die  will  be  barred  of  her- 
right  of  survivorship  to  her  choses,  by  legal  assignment  made 
of  them  by  her  husband ;  yet  many  cases  may  exist,  in  which, 
in  equity,  he  will  be  held  liable  to  make  provision  for  her. 
These  cases  are  so  numerous  and  complicated,  and  of  so 
little  use  in  the  United  States,  that  there  is  not  room  or  rea- 
son* here  for  stating  them ;  but  monies  in  the  bands  of  her 
trustee,  is  as  money  collected  in  her  hands,  and  not  a  chose  ia 
action. 

()  5.  It  is  one  of  the  marital  rights,  that  the  wife's  chattels  Reeve's  p. 
real  survive  to  her  husband  absolutely,  on  her  death,  and  this  R.  22. 
on  the  principles  of  the  common  law ;  whereas,  her  choses  not 
t^Sected,  go  to  her  executor  or  administrator  in  such  case } 
nor  are  these  chattels  real  in  his  hands  so  surviving,  liable  for  i  Rol.  845.— 
bis  debts,  and  if  he  mortgage  her  term  and  survive  her,  the  pj^^^^ 
right  of  redemption  is  his,  by  the  jui  accrescendi^  in  diose 
Stateswherein  this  and  joint  tenancy  are  allowed,  according  to 
some  ;  but  according^  to  others,  he  cannot  be  joint  tenant  with 
her  of  her  chattels  real  she  has  before  marriage,  as  their  titles 
do  not  commence  at  the  same  time,  nor  from  the  same  act  of 
the  parties  be.     He  can  make  a  lease  of  her  chattels  real,  to 
commence  even  after  his  death  for  a  valuable  consideration, 
but  he  cannot  devise  them  away  by  will. 

^  6.  If  nfeme  sole  have  a  term  for  years,  and  is  dispossessed  Co.  L.  861.— 
of  it  and  marries,  her  husband  never  has  possession,  and  ^  ^^^'  ^' 
she  dies,  her  administrator  has  it,  as  he  has  her  choses  in 
action ;  her  possibility  in  such  term  does  not  vest  in  him,  or 
survive  to  him. 

.  ^  7.  If  the  wife  do  not  join  with  her  husband  m  a  mortgage  FlS'JS*^?*"* 
of  his  estate,  her  dower  is  no  way  affected  by  it.    If  she  joins,  ^  252^ 
she  has  a  right  to  redeem  paying  the  debt.     So  where  be  1  Cha.  Ca. 
nior^ges  his  estate  before  the  marriage,  she  has  this  right,  ^'^^^* 
and  in  both  cases  she  pays  one  third,  and  his  heir  or  devisee    '    '    '    ' 
two  thirds ;  and  when  she  redeems,  she  holds  the  mortgaged 
premises  tUl  repaid  the  two  thirds  and  interest^  if  more  than 
ibe  M99^iruet  in  the  mean  time.    If  her  jomture  be  mortgaged, 
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Ch.  19.  she  mty  abandon  it  and  daim  ber  dowar,  or  she  any  redeem^ 
Jlri.  83.  and  shall  bold  till  the  mortgage  aaoney  is  paid  to  ber  or  her 
executor.  In  England  the  widow  cannot  be  endowed  of  an 
equity  of  redeinption,  but  there  laay  be  a  tenancy  by  the  eoiar^ 
tny  of  it,  and  so  dower  of  it  in  Connecticut.  And  it  is  con-t 
ceiTod  there  is  both  dower  and  courtesy  of  it  in  Massachii«* 
setts,  where  the  widow  will  pay  a  third  of  the  debt ;  but  the 
nMrtgagee's  wife  has  no  dower  in  the  mortgaged  premiBes, 
▼iewed  as  personal  estate,  except  the  mortgagee  has  title  to 
get  possession  to  enforce  payment  of  his  debt.  If  lands  be  de- 
vised lor  the  payment  o(  debts,  she  has  dower,  after  the  debts 
are  paid,  biH  not  of  an  estate  in  trust. 

^  8.  Tke  wife't  power  to  eomoey  her  uUUe.  How  far  she 
has  a  power  to  convey  her  estate  is  often  a  question.  In  Eng- 
land, toere  is  no  doubt  but  that  she  can  do  it  by  fine  or  recov- 
ery, because  she  is  exammed,  if  under  the  influence  of  her 
husband ;  but  clearly  nodiing  in  these  conveyances  proves  any 
defect  of  understanding  in  the  contemplation  of  law,  but  they 
proceed  on  the  princifde  she  has  a  annd  competent  to  convey  \ 
and  the  only  question  is,  if  she  be  unduly  influenced  by  her 
husband  ;  so  it  has  been  aeen  and  admitted  on  all  hands,  slie 
has  discredoo  and  capacity  to  convey  any  estate  under  a  mere 

Eower  given  lo  her ;  so  to  contract  when  separated  from  her 
usbaod ;  so  to  be  guardian,  executor,  or  administrator.  Where 
she  cannot  endorse  a  note  made  to  herself.  1  East  432,  Bar^ 
low  r.  Bishop.  And  according  to  this  case.  Barlow  «.  Bish- 
op, if  A  give  a  note  to  B's  wife,  intending  it  shall  be  ber 
property,  the  property  immediately  vesta  in  her  husband,  on 
the  delivery  of  the  note  to  her,  tfaouiah  she  is  trading  by  her- 
self by  bis  consent ;  and  see  8  Ves.  jr.  599. 

And  Mr.  Hargrave,  an  eminent  lawyer,  is  of  opinion  a  wife 
may,  without  her  husbaud,  execute  a  naked  authority,  where 
given  before  or  after  marriage ;  so  when  lands  are  vested 
in  her  to  convey,  on  a  condition,  she  may  convey,  and  his 
reason  is,  her  husband  cannot  be  prejudiced  by  her  acts, 
and  to  require  his  consent  would  be  ofien  inconvenient* 
So  if  tbe  leigal  title  of  land  be  in  her,  or  (rtistoe,  she  oan  con- 
vey it  to  tfa«  cuiui  que  truHt  without  ber  husband.  So  bj 
American  law,  in  Massachusetts  and  Connecticut,  if  not  in  all 
the  States,  a  wife  by  joining  with  hitn  may  clearly  convey  any 
estate  she  has ;  and  he  conveys  only  his  own  right,  a  life  in- 
terest &c. ;  and  she  conveys  her  estate,  the  inheritance  ;  this 
unquestbudldy  implies  she  is  of  a  capacity  to  do  it ;  the  max- 
im she  has  no  existence  during  the  coverUire,  and  no  wiU,  has 
no  foundation ;  ibr  if  so,  she  could  not  execute  a  naked  power* 
By  our  hiw.  She  is  bound  by  ber  conveyance,  whenetMr  she  joins 
wkh  her  husband,  and  the  only  questiona  are#  ndmn  amy  she 
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eoafirra  or  disaffirm  a  conveyance  of  her  interest  by  him,  with-  Ch.  19* 
out  her ;  or  second,  when  can  she  convey  alone  ?  If  A  lease  to  Art.  3!^. 
husband  and  wife,  and  he  commits  waste  and  dies,  she  confirms 
die  lease  by  occupying  the  land  when  sole,  and  will  be  Kable 
for  bis  waste  ;  but  not  so  if  she  waive  the  lease,  as  she  may. 
When  she  joins  not  with  him  in  conveying  her  land,  so  is  not 
bound,  yet  after  his  death  she  may  confirm  his  act,  and  be 
bound  by  it,  by  agreeing  to  it  after  his  death,  and  wiU  be  end- 
lied  to  the  rent  reserved  ;  but  quere  as  to  the  arrears  in  his  * 
time ;  and  so  she  may  agree  to  a  lease  made  to  him  and  her, 
and  then  be  bound  to  pay  the  rent  accruing  afier  the  coverture 
ended  ;  but  a  like  qucre  as  to  that  during  it.  She  may  agree 
to  any  conveyance  made  to  them  during  the  marriage,  if  she 
agree  after  his  death,  and  is  then  liable  to  all  charges,  to  which 
the  estate  is  liable. 

By  the  custom  of  a  London,  a  wife  can  convey  her  land  by  Hob.aae^ 
deed  enrolled,  but  is  examined  by  a  magistrate,  but  clearly  ^1^  Noedk'» 
this  examination  does  not  give  her  the  legal  ability  to  do  it,  this 
the  law  must  ghre,  and  the  exaannation  is  only  to  ascertain  if 
she  acts  freely. 

^  9.  Her  power  to  devise.  Some  deny  she,  at  common 
law,  has  a  capacity  to  devise  her  estate,  merely  because  she  is  a 
married  woman.  Others  hold,  she  can,  by  that  law,  devise 
the  property  she  possesses  as  well  as  any  other  person,  if  in 
so  doing  she  infringes  no  rights  of  her  husband.  1.  On  prin- 
ciple, a  woman  has  a  capacity  to  devise  before  marriagCi  and 
by  it  none  contend  her  understanding  is  impaired,  or  her  pru- 
dence dimmlsbed.  Enough  hai;  been  said  in  this  Chapter,  to 
shew  the  notion  a  wife  has  no  will,  is  a  mere  fiction,  almost 
without  foundation  in  fact.  She  is,  in  no  sense,  an  idiot^  or 
non  compos;  nor  does  the  criminal  law  view  her  as  one,  in 
any  case ;  and  we  have  seen  already,  in  scores  of  cases,  even 
the  laws  of  property  view  her  as  able  to  convey  or  devise,  and 
even  alone,  where  her  husband  has  no  interest  affected  there- 
by, as  where  she  executes  a  power  as  trustee,  has  separate 
property,  and  is  separated  by  judicial  sentence,  or  has  a  hus- 
band excluded  her  country.  As  to  the  coercion  of  her  hus- 
band, it  goes  only  to  the  practice  and  expediency,  in  certain 
cases,  not  to  the  principle ;  coercion  may,  too,  equally  afiect 
her  conveyances  by  deed  widi  him,  yet  ^s  our  law  unques- 
tionably allows;  why  is  be  joined  in' this  her  conveyance,  to 
be  her  guardian  in  it,  surely  not  m  the  opinion  of  those  who 
hold  he  will  use  his  coercive  power  to  her  disadvantage  ;  the 
truth  is,  be  is  joined  to  convey  his  own  interest^  the  law  gives 
him  in  her  estate ;  a  husband  disposed  to  wrong  his  wife,  may 
as  well  coerce  her  to  convey  with  him  her  estate  to  his  firiend 
tor  appdntee,  who  will  convey  it  to  him,  as  coerce  her  to  de«- 
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vise  to  her  disadvantagei  or  that  of  her  heirs ;  and  the  wiAr 
who  is  firm  enough  not  to  convey  but  for  her  and  their  inter^ 
est,  will  be  firm  enough  not  to  devise  but  for  her  and  their  in« 
terest.  She  may  be  influenced  to  convey  by  deed  when  sick 
and  weakt  as  well  as  to  devise ;  but  sick  bed  infirmities  all  ace 
liable  to.  As  to  her  examination  in  the  case  of  a  fine,  or  a  re* 
covery,  on  principle  and  in  experience,  it  has  been  less  than 
"  a  shadow  of  security  ;"  the  wife  who  has  agreed  to  yield  to 
her  husband's  influence,  will  always  tell  the  court  she  is  wil* 
ling,  and  ages  of  experience  liave  shown  that  this  examination 
is  of  less  worth  than  mere  form.  And  why,  by  law,  should  she 
be  obliged  to  let  her  estate  descend  to  heirs,  by  no  means  the 
objects  of  her  choice,  for  want  of  a  power  to  devise  ?  often 
heirs  distant,  remote,  or  otlier  relations,  who  have  invariably* 
treated  her  ill,  and  unkindly,  if  not  abusively. 

2.  On  authorities.  According  to  the  weight  of  these,  at 
common  law,  she  can  devise  her  property  alone  and  without 
her  husband,  in  which  he  has  no  interest  wliatever.  She  can 
clearly  devise  gr  bequeath  her  personal  property  by  his  con- 
sent. 

Her  husband  bound  himself  to  permit  her  to  make  a  will, 
and  give  legacies,  not  above  £50,  and  be  would  perform,  and 
he  married  her.  Plea,  she  did  not  make  a  will ;  replication, 
she  did ;  and  issue,  and  found  she  made  a  will,  and  gave  leg- 
acies, not  above  £50,  but  was  covert.  Held,  a  good  will  in 
the  nature  of  an  appointment,  and  he  was  bound  to  perform 
it,  though  not  strictly  a  will,  being  made  by  the  wife,  but  a 
writing  in  the  nature  of  a  will.  And  .some  years  after,  there 
was  a  like  case  so  decided. 

Bracton  and  Granville  held  a  wife  could  not  devise.  Why  ? 
Because  she  could  not  dispose  of  her  husband's  goods,  with- 
out his  consent.  But  according  to  them,  and  other  ancient 
writers,  she  could,  with  his  consent.  She  could  not  bequeath, 
they  said,  but  the  reason  they  gave  was,  because  she  could 
not  bequeath  his  goods;  this  implied  she  might  her  own, 
Bracton  stated,  it  was  usual  for  her  to  devise  her  dress,  and 
ornaments,  properly,  be  said,  her  own  property  ;  that  is,  her 
paraphernalia^  and  without  her  husband's  consent.  She  also  had 
by  her  endowment  ad  ostium  ecdesuBj  certain  personal  goods 
absolutely  her  own,  in  lieu  of  dower.  He  never  could  claim  it, 
and  she  could  devise  it,  because  it  was  her  own.  So  Bracton 
held.  Arctibishop  Stafford  held  the  same,  that  is,  that  marri- 
ed women  had  distinct  property  in  some  things,  and  these 
they  could  devise  independently  of  their  husbands.  And  the 
able  civilian  Lyndwood,  held  the  same  principle.  As  to  real 
property,  none  could  devise  it  before  the  statute  of  H.  VIII,  and 
besides  that  wives  had  very  little  property  of  their  own ;  but  if 
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tbef  eoutd  devise  this  little^  tbeir  owD^tbemsebes,  it  settles  the    Ch.  id. 
antient  priodples,  and  it  seems  they  could ;  and  dits  statute  of   Art.  2ft* 
H.  VIII,  that  authorised  others  to  devise  lands  and  real  estatei  V^^V^J 
forbid  wives  to  do  it.     Tbeir  devises  therefore  most  have  been 
very  rare,  not  for  want  of  ability  however  to  devise,  but  for 
want  of  property  to  be  devised.      Lord  Hardwicke  held  this 
same  doctrine,  that  a  wife  can  devise  her  own  separate  person* 
al  estate^     And  so  Lord  Thurlow  held,  and  the  same,  as  a/eme 
to/e.    Chancery  never  has  had  any  power  to  dispense  with 
the  rule  of  property  established  by  law  ;   and  if  by  it  a  wifo 
eould  not  devise,  chancery  could  not  decide  she  could.     If  by 
the  coverture  the  wife  is  disabled  to  devise  by  law,  the  hus- 
band cannot  give  her  power  to  do  it,  further  than  his  property 
is  concerned,  certainly  not  to  devise  her  own.    The  books 
agree,  that  the  wife  may  make  a  will  of  personal  estate,  she 
has  in  auter  dratt^  as  her  husband  can  have  tio  interest  be, 
and  without  her  husband^s  consent ;  and  also  her  separate  es-  2  Knd  9i^ 
tate,  as  in  Cromptan  v.  CoUimonf   above ;    in  which  estate  Moor  34o]I- 
her  husband  bad  renounced  his  interest,  so  that  no  marital  2  £a«t  662. 
right  of  his  could  be  affected  by  her  conveyance,  in  the  na- 
ture of  a  deed  or  devise.     As  our  ancestors,  early  after  the 
settlement  of  our  cou0try,  p9ssed  statutes  relating  to  wills,  the 
statute  of  H.  VIII,  on  the  subject,  never  was  adopted  here. 

In  this  case  it  was  held,  in  a  court  of  law,  that  a  will  made  2  Mod.  170, 
by  a  feme  covert^  disposing  of  her  estate  in  legacies,  and  to  ns,  Brook  r. 
charitable  uses,  was  good  and  valid.     See  her  power  over  her 
separate  property,  Jarman  v,  WooUoton. 

^10.  I)oei  her  murriage  revoke  her  unit  made  htfore  mar- 
riage ?  Generally  it  does ;  because  generally  the  marriage 
nii£es  some  alterations  in  her  property  ;  but  not  always  does 
the  marriage  so  revoke.  The  principle  is  this,  as  to  whatever 
matter  the  wife  becomes  incapable  of  nmking  a  will  by  her 
marriage,  it  is  a  revocation  of  it,  because  the  law  will  not  hold 
a  win  valid,  where  there  is  no  power  to  alter  it,  (except  in 
the  case  of  insanity  ;)  but  whenever  there  is  a  power  remain- 
ing in  her,  while  covert,  to  alter  her  will  or  to  make  one,  as  in 
matters  in  auUr  dr&it^  paraphernalia  at  common  law,  and 
peparate  property  absolutely  hers ;  there  the  marriage  does 
not,  of  itself,  revoke  her  will,  because  if  die  wishes  to  alter  it 
she  can  do  it,  and  her  not  doing  it  shows  she  wiriies  it  to 
stand ;  and  00  injury  can  arise  where  there  is  this  power. 
For  instance,  while  sole  a  woman  makes  her  will  of  things  she 
has  in  outer  droits  and  marries ;  and  this  will  thereby  is  not  re- 
voked, because  her  husband  by  the  marriage  gains  no  kind  of 
interest  in  these  things,  but  they  remain  hers,  in  auter  droit ^  as 
they  were  be&re  the  marriage ;  and  no  hurt  can  accrue  by  hold- 
ing this  will  valid,  for  no  new  rights  accrue  to  make  it  unfit } 
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Ch.  19.  and  if  sbe  after  married  dislikes  it,  she  can  revoke  or  alter  i^ 
Art,  22.  as  she  pleases ;  and  if  she  do  not,  it  is  evident  her  intention 
^^V^^  ^^»  ^^^  i^  should  remain  in  force  as  sbe  made  it.     And  so 

are  the  books. 
Cro.  El.  27,        A  feme  sole  made  her  will,  and  her  intended  husband  cove« 
w^  1.       n&D^ed  to  let  it  have  effect,  and  she  married.     He  pleaded  jier 
9V«rn.636.    marriage  as  revoking  her  will.      But  held,  in  the  Common 
Pleas,  it  was  not  revoked  :  though  not  properly  a  will  to  aU  in- 
tents, it  had  the  effect  of  one,  and  the  deft.,  the  husband,  had 
in  his  covenant  called  it  a  will. 
PI  70e         '^  ^^  ^^  ^^  inferred  from  this  case,  that  a  feme's  will  made 
Stone  9.    '    before,  is  not  revoked  by  the  marriage,  where  the  baron  has 
?  ajTV/w      renounced  his  right  and  power  over  her  property,  affected  by 

3  Atk.  166.—  jjg^  ^jjj  ^j.  appointment.     Ross  r.  Ewer,  1  Burr.  431 ;  2  Br. 

Ch.  R.  392. 
^^C:^>  .      '^^  ^®  same  in  this  case,  for  wherever  the  wife's  will  is 
tonv.PuUe-    Valid,  it  might  be  by  law;   that  is,  in  every  case  the  law  of 
ney.  the  land  must  give  her  the  power  to  make  one,  her  husband 

never  can  give  it,  all  he  can  possibly  do  is  to  renounce  his  right 
and  power  to  annul  it ;  when  he  does  not,  and  permits  the 
will,  as  he  ever  must  when  it  affects  any  of  his  rights,  it  is 
idle  to  sav  he  makes  tlie  will  in  bis  wifc's  name,  for  where  her 
property  is  separate,  and  her  own  absolutely,  as  the  ancient 
mdowment  at  the  church-door,  or  her  separate  settlement,  lie 
has  not  the  least  power  by  law  to  make  such  a  will  and  dis- 
pose of  it.  It  is  no  more  his  will  thaii  the  deed  is  his  deed, 
in  which  she  conveys  her  fee  simple,  and  he  his  hfe  estate  ; 
nor  so  much,  for  it  is  his  deed  quoad  his  life  interest,  though 
hers  to  every  intent  quoad  the  fee,  and  so  are  the  books.  It 
is  proved  as  hers,  not  as  his,  and  often  she  has  made  a  valid 
testamentary  instrument  before  he  has  seen  it. 
2D. ^£.684.  In  this  case  it  was  held,  that  generally  ^ifeme^s  marriage 
Staple!^  ^  revokes  her  will  made  before ;  and  this  is  true,  but  not  al- 
ways, as  the  word  generally^  so  often  used  in  these  cases^ 
clearly  imports ;  and  3  Brown  Ch.  Ca.  337  ;  6  Bro.  Par. 
Ca.  156;  also.  Rex  v.  Bettesworthj  Stra.  891. 

4  Co.  60,  ^         This  cas^  proceeded  on  the  ground,  generally  thvx  tifeme*s 
f^  *****    marriage  revoked  her  will,  but  not  always;    and  the  court 

stated  the  true  principle,  that  is,  that  there  must  be  a  capa- 
city to  devise,  not  only  at  the  making  of  the  will,  but  at  its 
consummation  at  death,  except  in  cases  of  insanity,  and  then 
held,  the  wife  loses  this  capacity  by  subjecting  her  will  to  her 
husband's,  and  thereby  losing  her  freedom  of  action.  But 
this  cannot  be  when  he  renounces  his  control  in  particular  cases, 
and  as  to  her  separate  property  ;  and  this  subjection  clearly  is 
not  to  be  presumed,  where  it  is  specially  provided  against. 
Now  settled,   where  property  is  settled  on  the  wife  by 
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iDfeans  of  trustees  or  without,  to  her  sole  and  separate  use,  or    Ch.  19. 
by  any  words,  clearly  expressing  such  intent,  it  is  exclusively    Art.  22. 
hers,  and  her  husband  has  no  control  over  it,  but  will  be  ^^^^'v'^^ 
deemed  to  be  her  trustee  of  it,  and  it  will  not  be  liable  for  his  2  P.  W.316, 
debts.     As  where  land  was  devised  to  a  feme  covert  to  her  aJaoS  Atkins, 
separate  use,  and  no  trustees  appointed ;  held,  her  husband  ^unb.  187, 
was  trustee,  and  though  he  had  become  a  bankrupt,  the  de-  206— 3 P.  W. 
vised  premises  were  not  subject  to  the  bankruptcy,  as  his  in-  Jty^eJ^, 
terest  therein  was  only  that  of  one  holding  the  property  and  le-  ^4^Ea«t  55^. 
gal  title,  as  the  trustee  of  another.     So  even  if  the  baron  gives 
his  wife  the  estate  for  her  separate  use,  it  is  valid.    1  Roll.  R. 
S34 ;  3  Atk.  393 ;  2  Ver.  669. 

The  wife  cannot  devise  by  her  husband's  consent  her  earn-  'j?.?"**  *;_ 
ings  o/ifer  his  death,  but  only  ^property  over  which  he  has  a  j^odiiii^is. 
disposing  power ;  but  alone  can  devise  goods  she  has  as  exec-  —Moor  840. 
Htrix,  his  assent  cannot  give  her  a  disposing  power  over  goods  — ^-C"'^' 
she  acquires  after  his  death.     If  he  once  assents,  he  cannot 
after  dissent.   2  Mod.  172, 173  ;  Eq.  Ca.  Abr.  66. 

§11.  What  is  her  separate  property.  To  make  property  such 
the  technical  mode  is,  to  grant,  give,  devise,  or  settle  it  to  her 
soie  and  separate  use  ;  but  these  ^ecAntca/ words  are  not  essential, 
but  any  words  which  clearly  express  such  to  be  the  intention. 
Her  separate  property  is  liable  tor  her  contracts  made  during 
marrii^e,  and  may  be  taken  by  process  in  equity.  And  so  in 
die  States  in  which  there  are  courts  of  chancery,  and  why  not 
at  law  by  process  against  that  only,  and  not  against  her  body, 
or  even  against  that,  where  her  imprisonment  will  in  no  man-* 
ner  affect  her  husband's  marital  rights. 

On  the  wedding  night  the  son's  father  gave  diamonds  to  his  •  ^*-  ^•^• 
wife.  Held,  her  separate  property  and  not  paraphernalia.  So  a  -.  -  --  j^j^. 
gift  of  ornaments  to  the  wife  by  her  husband  or  a  stranger,  ' 

has  been  deemed  in  the  same  point  of  view.  So  where  A, 
the  husband,  bound  himself  to  B  to  pay  to  him  £100  for  the 
use  of  A's  wife,  and  he  did  not  pay ;  held,  B  might  compel  the 
payment,  and  that  B  was  trustee  of  the  money  for  her  use ;  we 
often  practise  on  the  principle  of  this  case,  as  the  trustee  who 
sues  and  holds  the  money  is  wholly  independent  of  the 
husband. 

The  wife  granted  an  annuity  out  of  her  separate  property  WVes.442» 
for  her  huband's  benefit.  And  held  valid,  and  she  was  not  al- 
lowed to  plead  she  did  it  by  his  coercion,  from  fear  of  him 
who  treated  her  harshly  to  get  it.  Chancery  in  this  case  must 
have  proceeded  on  the  ground,  that  she  acted  as  a /erne  sole 
as  to  her  separate  property,  and  acted  freely  and  without  co- 
ercion, that  is,  chancery  did  not  presume  coercion,  but  doubt- 
less if  that  was  the  fact,  she  would  have  been  permitted  to 
prove  it,  as  any  other  person  would  be. 
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Ch.  19.       If  a  wife  advftDces  her  separate  fropeiij  to  relUve  ber  buiK 

^rt.  23.   band's  estate,  and  takes  his  receipt  for  it,  this  is  no  gift  (^  it^ 

V^^W*^   but  she  is  a  creditor  to  the  amount  and  in  the  place  of  tb» 

1  AjUc  260.^  mortgagee,  and  must  be  paid  by  her  husband's  representative 

2  p'  w'^r^  before  he  can  have  the  estate ;  but  if  she  take  no  receipt^  and 

'      *    has  no  evidence  it  was  an  advance,  it  will  be  deemed  her  gift 

to  him.    So  if  he  use  her  separate  ^opertj,  it  is  her  gift  tci 

her  husband,  if  no  evidence  presumed  she  meant  it  a  credit. 

So  if  she  advance  her  separate  property  for  the  support  of  tba 

iamily,  whether  a  gift,  or  a  credit,  will  depend  on  ihe  evidence 

of  the  fact,  and  such  evidence  as  will  prove  a  similar  fact  ia 

any  other  case  will  prove  it  in  this ;  usually,  if  she  lend  it  to 

him  on  interest,  it  is  a  credit  and  debt  dae  to  her,  and  he  is 

trustee.     It  is  now  clear,  when  the  wife  is  put  under  so  re^ 

straint  as  to  her  separate  property,  she  can  dispose  of  it  as  she 

pleases,  independent  of  the  trustees,  and  they  must  convey  it 

according  to  her  directions*   They  are  not  appointed  to  coih 

trol  her  but  for  legal  form,  and  to  guard  against  her  husbands 

and  generally  she  can  dispose  of  b«r  separate  property  as  a 

fme  $oh  can,  and  also  subiect  it  to  her  debts  and  contracts  m 

like  manner,  but  not  in  either  case  so  as  to  afiect  the  rights  oC 

1  Salk.  118.-  others;  nor  can  the  feme  sole  do  this.    She  sues  in  ohaneery 

ediT^^e  wife  ^  ^  name  of  her  trustees ;  if  there  be  none,  in  the  name  ot 

livii^separ-    ber  husband  and  herself;  if  he  refuse,  in  the  name.of,  or  by  % 

At^igo^> ^O'  prochein  amt,  and  she  having  separate  property  may  be  9ue4 

As  to  her  pauper  settlement,  see  Poor,  oh*  ^3 ;  but  it  is  the 
better  opinion  that  articles  of  separation  and  separate  mainte* 
napce  do  not  exempt  her  husband  from  being  oJ>liged  to  main- 
tain her  on  the  pauper  lawa,  for  they  cannot  be  repealed  or 
varied  by  their  i^greements ;  but  quaere,  if  divorced  from  bed 
and  board  by  sentence  of  courts  as  this  is  part  of  the  law  ; 
but  if  a  mnculOf  she  i%  no  longer  his  wife. 

How  witnesses  or  not^  as  to  each  other,  see  Eyidence^  di. 
SiO,  a.  7.    As  to  the  due  eelebration  of  marriage,  and  age  of 
consent,  see  Marriage)  oh.  46,  and  Divcnroes,  ch.  46. 
2W  Bi  loid.      ^^^  separate  mavitenanoe  payable  quarterly,  is  to  be  iqn 
portioned  at  her  death. 

^  1%,  Contracts  Jar  separ^Uiotu   k  is  now  beyond  all  doubt 

that  these,,  and  for  separate  maintenance  lor  iim  wife^  are 

vahd,  not  only  i^  equity  but  in  la.w,  as  before  staled ;  and  see 

10  Vesey  191 ;  2  YenjU  217 1  3  Atk.  ^U,  699^  3  Safil  28^ 

a  Atk  ^""  ^^^  ^'  ^^^^^'*   The  trosi»e  need  not  covenant  ta  ki- 

296  u  29?!-  <if  n^>fy  ^^  husband  gainst  hie  wile's  debts^  in  ovder  to  bkidr 

Reeve's  D.  R.  hun.   If  DO  creditors,,  he  is  bound,  and  if  creditora,  the  aeltle- 

si3,2i4,&c.  j^m  ^m  b^  enforoed,  she  payings  tbeia.    L<wd  Hardwjoke 

held,  a  contract  betweqn  hii$bai4.  tftd  wife,,  without  a  OtisteQ^ 
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•far  A  separate  laamtenance,  was  binding  on  hini>  and  to  be  en*  Ca.  19« 
forced  in  chancery  in  her  suit  against  him  ^  and  his  letter  to  Art.  33. 
Ii0r  father,  prcnnisbg  to  pay  her  a  sum  of  money,  was  a  con- 
tract to  her,  and  valid  to  this  purpose ;  and  in  point  of  public 
policy  it  is  as  unexceptionable  as  a  contract  widi  the  inter\'eii- 
tioo  of  a  trustee,  a  case  doubted  by  none  of  late  years.  All 
these  contracts  are  rendered  void  by  fraud  or  concealment, 
practised  on  any  party  concerned,  1  Vem.  358, 475 ;  2  Ves« 
S75;  11  Ves.  165;  1  Bro.  543. 

^  13.  Her  person^  how  liabh  to  impriionment  or  not  in  dvU 
aetiom.    The  husband  in  custody,  before  declaration  she  must  ^  ^^^  ^^^' 
be  arrested,  he  to  give  hail  for  both. 

Both  rendered  after  judgment  in  discharge  of  bail,  wife  dis«  ^  ^''^'  '^' 
charged  on  motion. 

Both  taken  in  execution  in  an  action  for  her  assatdt ;  both  i  Wiis.  149. 
equally  chisLrged  in  trespass.    1V?Ute  v.  Oldridge.  ^    Raym. 

The  feme  dum  sola  gave  a  warrant  of  attorney  and  mar-  Lofft.  820.— 
ried ;   leave  given  to^enter  up  judgment  against  both,  but  1  oo'*^?'!^" 
Salk.  399,  it  is  said  an  after  marriage  revokes  such  a  warrant.  |28 
Salk.  117. 

In  custody  on  mesne  process^  she  shaU  be  discharged  on  2  W.  Bl.  720. 
common  bail,  and  this  given  by  her  husband. 

On  the  feme's  contracts,  interlocutory  judgment  was  had  4Ea»t62l, 
against  her ;   she  married ;    pit.  got  judgment  and  execution  Huoohla!.' 
against  her  alone,  and  did  not  join  her  husband  by  scire  facias. 
Execution  by  capias  against  her  alone  was  well  issued,  (the 
ph.  knew  of  the  marriage)  for  it  fettowed  the  judgment,  aiKl  it 
was  her  own  act  to  marry  pending  the  suit. 

A  wife  sued  alone,  has  no  ^elaim  to  be  delivered  out  of  cus-  Lotftase. 
tody  on  motion,  unless  it  be  shewn  she  Uves  mth  her  kusbandf 
and  openly.  2  W.  Bl.  903. 

The  wife  dam  sola  gave  her  bond  and  married  A,  both  out-  ^  ^Hi- 1^> 
kwed,  and  her  separate  gooijls  were  taken  in  execution.  Out-  Kennedy  b 
hwry,  as  to  her  set  aside)'  but  not  the  execution.     It  was  uz. 
deetiaed  proper  hev  separate  goods  should  be  taken  to  pay 
her  debt  contracted  dum  sola* 

A  wife  discharged  on  common  bail,  sued  for  goods  sold  and  L^^,f^ 
delivered  to  her  by  the  ph.,  then  knowing  she  was  a  married  Gooch. 
weiUMi,  though  livii^  apart  from  her  husband,  widi?  a  separate 
naimenance. 

$  14.  If  the  husbanil  claim,  in  equity,  the  wife's  fortune,  hf  Pr.  Ch.  68, 
reason  of  his  setdement  made  upon  her  before  marriage,  it  eieiand^ 
inuel  dearly,  appear  m  it  he  was  intended  as  a  purchaser  of  it  2  Vern.  6^ 
to  eaiyy  ta>  hia  representatives,  (he  dying  m  her  Ufe  tme,)  alt  ^"^?J[^- 
hev  tktegs  in^  action,  not  radueed  by  him  into  ponesion ;  so  of  Am^l^T 
aafy  part.  3  Vea.  67S>.  And  if  he  9^  acquires  her  portion  she 
liaa  ai  tikatime  of  the  setdement,  he  doev  a»t  acqaire  ai^" 
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Ch.  20.  future  accession  to  it,  unless  expressly  mentioned.   6  Ves.  jr. 

ArU  1.  385,  Drew  v.  Dennison ;  9  Ves.  jr.  87,  Mitford  v.  Mitford. 

V^ry^^  ^15.  When  land  or  stocks  are  devised,  or  conveyed,  or 

2  Vera.  660.  transferred  to  the  mie  far  her  separate  tite,  and  no  trustees 

siA^J^'  t  ^^^n^^^)  ^'^^  husband  becomes  her  trustee  by  construction 

V.  Davis!^  of  1a^9  ^  is  accountable  in  chancery  accordingly.    And  there 

Darieyr.  is  no  difference  where  a  trust  is  created  by  the  act  of  the  par- 

8  VM^*ri66,  ^y»  ^^  ^y  *^^  ^^  '*^"  ^'^®  ^*  Budder,  Bunb.  187  ;  3  Atk. 
Brown  V.  '  399  ;  9  Ves.  jr.  369,  Rich  v.  Cockell ;  and  equi^  mH  not 
Clarke.  only  raise  a  trust,  but  will  infer  some  gifts  from  the  nature  of 
them  to  be  to  her  separate  use,  though  not  expressly  so  made* 
3  Atk.  393,  Graham  v.  Londonderry.  But  the  intention  must 
be  clear,  to  destroy  his  marital  rights  in  h^r  property.  5  Ves. 
jr.  517,  Lumb  v.  Milnes;  do.  545,  Hartley  v.  Hurle ;  3  P.  W. 
355 ;  Atk.  278 ;  3  Atk.  72,  270 ;  3  Br.  Ch.  R.  340 ;  2  Vem. 
386. 


CHAPTER  XX. 


assumpsit!  bills,  notes,  and  negotiable  contracts. 

As  to  evi-  Actions  of  oisumpsit  grounded  on  biUs  of  exchange,  and 

deDcehereiD  Qther  negotiable  contracts  have  become  very  numerous  in  the 
^^lo"*^'  ^*  United  States,  as  well  as  in  the  British  dominions,  from  an 
▼ariancM  be-  immense  increase  of  trade  and  commerce  within  a  century 
tween  the      past.  And  law  books  and  adjudged  cases  on  these  subject  havo; 

deeUmtioD     ^^^  "^"^'^  ^^^^  increased.   Even  as  late  as  1770,  all  the  Eng*   * 

see  Van-   '    lish  law  books  then  published  upon  the  subject  of  commerce 

ance,  index.    gQ^  negotiable  contracts  might  have  been  read,  and  even  stu- 

dence^^see     ^^^^  '^  ^  ^^^  weeks  by  an  Engli^  or  an  American  hwyer. 

Evidence.      These  in  forty  years  since  have  probably  increased  tenfold, 

i(X>^^^  ^^'  ^"^  ^"^  ^^  rapidly  increasmg  in  bulk  and  value.    To  bring 

into  view  the  laws  at  large  on  these  important  subjects  would 

require  thousands  of  pages ;    whereas  only  leading  principles, 

illustrated  by  a  few  adjudged  cases,  can  be  here  noticed, 

these  briefly  stated  and  selected  from  the  best  authorities. 

See  Chose  in  Action,  Ch.  34. 

2Bt.  Com.         Art.  1.  General  principles.    A  hiU  ofesxhange  is  a  writ- 

^'^2M      ^^  request,  and  a  simple  contract,  made  by  one  man  on  an- 

aid!-!     '     other,  desiring  him  to  pay  monies  to  a  third  person,  on  the 

12  Mod.  106.  drawer's  account,' and  is  foreign,  when  drawn  on  a  merchaii^ 

^l^nncSi'    ^b'^^^t  ^^  inland,  when  drawn  on  one  in  the  kingdom  or 

867. 
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f ovemment  by  a  drawer  t^ere.     A  foreign  bill  was  originally    Ch.  SO. 
negotiable,  and  is  an  instrument  of  the  law  merchant.     This    Art,  1. 
law  merchant  is  a  part  of  the  law  of  nations,  in  which  a  con-  ^^y^^ 
sideration  is  not  material  to  make  a  contract  valid,  and  is  part 
of  the  common  law  of  England  and  America. 

^  2.  By  these  English  statutes  of  William  the  Third  and  9  and  10  w. 
Anne,  inland  bills  are  put  on  the  same  footing  as  foreign  ones ;  "^»  ^*I;  ^r"^ 
**  so  that  now  in  law,  there  is  no  manner  of  difference  between  Anne,  Ch.  9. 
them." 

^  3.  No  precise  form  of  words  is  necessary  to  make  a  bill  2  Bl.  Com. 
or  note,  and  the  bare  drawing  a  bill  makes  the  drawer  a  mer-  ^j[^  g^ 
chant  as  to  that  bill. 

^  4.  The  acceptor  of  a  bill  of  exchange,  when  accepted,  is  8Barr.6d9, 
the  original  debtor,  and  the  drawer  is  liable  only  on  his  de-  ^8,  Hylenv. 
fault*     And  when  endorsed  it  is  a  new  bill  between  the  en-  2  show  604. 
dorser   and   endorsee,  and  there  is  no  difference  between  —1  Salk.  133; 
foreign  and  inland  bills ;  and  the  endorsee  may  sue  the  endor-  £  ^^'l^o 
ser,  though  there  be  no  demand  upon,  or  even  inquiry  after 
the  drawer,  and  declare  accordingly. 

(>  6.  But  the  maker  of  a  note  is  as  the  acceptor  of  a  btU,  ^??2f*5  *' 
and  there  must  be  a  demand  on  him,  and  notice  thereof  to  tbe  4^7,   *     "''' 
endorser  before  he  can  be  resorted  to  by  the  holder :  the 
maker  is  the  real  debtor. 

^  6.  A  promissory  note  is  a  direct  and  plain  engagement  Imp.  889^— 
in  writing  to  pay  monies  specified,  at  the  time  dierein  limited,  ^^  ®"  **''* 
to  a  person  therein  named,  or  sometimes  to  his  order,  or  to 
bearer  at  large.   And  by  the  3d  and  4th  of  Anne  these  money 
notes  are  niade  negotiable,  assignable,  and  endorsible  in  like 
manner  as  inland  bills  of  exchange  are. 

§  7.  Before  a  note  is  endorsed,  it  is  wholly  an'  instrument  See  above, 
01  muntetpal  law,  and  a  want  of  a  consideration  is  a  clear  tioo.— sBorr. 
objection  ;-  but  when  it  is  endorsed,  then  it  is  as  a  bill  by  the  676,  Hylen  0. 
statute,  and  is  governed  by  the  law  merchant.     It  then  begins  ^*"^'" 
to  resemble  a  biU,  the  endorsement  is  the  payee's  order  on  the  407.^bitty 
maker,  his  debtor  by  the  note,  to  pay  die  contents  to  the  182, 183,266. 
endorsee.     The  maker  by  drawing  the  note  has  promised  and  '    ''^^' 
accepted  to  pay ;  and  he  now  stands  in  the  situation  of  the 
acceptor  of  a  bill,  each  is  the  original  debtor,  and  in  a  bill  or 
note  endorsed  a  consideration  is  presumed. 

^8.  Notes  and  bills  are  always  presumed  to  have  been  p^uif'''*?^' 
made  on  good  consideration,  unless  the  contrary  be  shewn  by  wood, 
the  deft.,  and  tbe  pit.  need  not  aver  or  prove  one.    This  point      * 
was  settled  A.  D.  1786,  in  White  v.  Sedwick.     So  also  an  Kyd4i. 
endorsement  supposes  a  consideration. 

^  9.  But  in  France,  by  an  ordinance  of  March  1673,  not  Kydai,  41, 
only  "  value  received"  must  be  inserted  in  a  bill,  but  its  kind,  S"!^***"*  ^' 
whether  money,  merchandise,  &c.    Deft,  may  prove  an  ille- 
gal considerati<»>,  i  W.  Bl.  445. 


aeo 
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Cb*  30.       ^  10.  A  negotiable  nocey  given  ia  consideration  of  a  umgiU 

Jifi,  2,     contract  debt  Ls  a  discbarge  of  it.    If  several  sign,  and  k 

\^^\^'^  begins,  Ipromue  &c.  it  is  joint  and  several,    Hekt^  that  bilto 

6  Maas.  R.     ef  QKcbange,  and  promissory  negotiable  notes  are 

sgd.—Chiuy  from  all  other  parol  contracts,  because  prim/d  faeU 

Afood«viHo«.  ^^  valuable  consideration,  as  between  tbe  original  parties,  and 

Welch,  5     '  against  third  persons.    2   Where  tbe  owner  of  a  ciose  «b 

actum  assigns  it,  be  cannot  defeat  tbe  assignee's  right  in  his 

suit  to  recover.     3.  It  is  immaterial  whether  the  assignneas 

be  good  at  law,  or  in  equity  only ;  this  doctrine  can  apply  only 

to  all  due  on  tbe  contract  assigned.    Tbe  assignment  and 

notice  of  it  to  the  maker  were  specially  replied  to  a  plea  of  a 

release  made  by  Welch,  by  whom  -this  action  was  brought,  for 

the  use  of  A.  Prior  against  Mandevilk  &c.  maker.  The  chosa 

in  action  assigned  was  a  covenant. 

(^  11.  When  the  second  day  of  grace  falk  on  8aturd«fr,  k 
^^^""^^^^  is  the  last  day  of  grace,  and  notice  to  the  drawer  of  a  biU  09 
venag.    ^^^  ^^^^  ^  ^^^  payment,  after  demand  on  the  acceptor  oe 

that  day,  is  sufficient.  2.  Post^ffice  notice.     So  it  is  sufficient 

notice  to  tbe  drawer  to  put  proper  notice  ii^  the  post-office, 

where  tbe  persons  lived  in  dj^fereot  places. 

6  Wheaton'        ^13.  The  same  rule  as  to  tbe  endorser  of  a  note,  as  to  last 

berger  t*.  ^^'  ^^Y  ef  grace.     So  as  to  post-office  notice,  and  it  is  not  neces^ 

Biuui.  sary  to  give  notice  to  the  deft,  to  produce  tbe  letter  giving 

notice,  before  such  evidence  can  be  admitted. 

^13.  No  protest  of  a  promissory  note,  or  mland  bill  of 

exchange  is  necessary,  and  tbe  endorsee  of  such  note  of  one 

state,  may  sue  the  endorser  of  another,  in  the  Federal  courts, 

i<ioris8uch  a  whether  tbe  endorser  or  drawee  can  sue  tbe  maker  in  them 

protest  evi- 
dence of  the 
facts  in  it. 
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Toung  V, 
Bryan  &  al. 
e  Wheaton 
146,  672. 


Vnion  Bank 
».  Hyde, 
e  Wheaton 
a72. 


or  not.  The  note  was  made  by  one  citiaen  of  Tenaessee  to 
another,  and  endorsed  to  Bryon  U  al.  citiaens  of  Pennsylvania, 
See  Ch.  187,  a.  7,  s.  45.  This  action  was  viewed  as  bemg 
on  the  endorser's  neto  contract  to  endorsee  of  another  state. 

^  14.  If  an  endorser  make  a  writing,  and  there  is  a  ques- 
tion if  thereby  he  waive  notice,  and  demand,  p€urol  proof  is 
admissible  to  shew,  that  it  was  the  understanding  of  the  parties, 
that  the  demand  and  notice  required  by  law  to  charge  the 
endorser  should  be  disused  with.  Protest  belongs  te  foreign 
mercantile  transactions  only ;  as  to  them  it  is  indispensable  to 
make  tbe  drawer  of  a  bill,  or  endorser  of  a  note  liable.  On 
foreign  bills  it  is  the  evidence  of  demand,  and  baa  a  binding 
effect. 

Art.  2.  I%e  property  €on$idered.  The  payee  of  a  bill  of 
note  has  clearly  a  property  vested  in  turn,  not  in  posseasioo, 
but  in  action,  by  the  eooprese  eantraet  of  the  dvawer,  in  case  of 
2  Show  a36, 

Qmnt  9.  Vaagbaa»  cited  1  Cranch  296.— ChiUy  on  Bills  366,  3iU,  992,  399,  403,  416,  433, 
442. 


2  B1.  Com. 
467,468. 
Imp.  M.  P. 
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a  note,  and  by  his  impli^  contract  b  case  of  a  biH ;  to  wit|    Ch.  30. 
that  provided  the  drawee  do  not  pay  it,  the  drawer  will,  and    Art.  3. 
Ais  vested  property  when  assigned,  may  be  recovered  by  the 
assignee  or  endorsee  in  his  own  name.     And  if  a  noHie  be 

Eayable  to  A  or  bearer,  payment  may  be  demanded  by  any 
earer.  It  is  the  right  or  power  in  the  endorsee  or  bearer, 
to  iMie  the  note  or  biU  in  his  own  name,  and  to  his  own  use, 
that  evidences  the  negotiability  of  the  contract.  Hence,  k 
^  only  a  money  contract,  that  can  be  so  sued,  that  is  negotiable, 
or  a  contract  to  pay  money  alone ;  for  one  principal  intent  is,  it 
pass  as  money  from  man  to  man,  this  it  could  not  do  if  not 
payable  in  money. 

Art.  3.  What  is  a  negotiable  eontraet.    ^  1 .  These  nego-  L?f^f^2L 
tiable   contracts,   in  many  respects,  serve  the  purposes  of  294'^|^ 
money,  and  differ  but  Kttle  from  bank  bills,  ptLjMe  to  one  or 
bearer,  and  they  are  made  negotiable  by  certain  English  sta- 
tutes adopted  in  many  of  the  United  States,  expresdy  or  in 
practice.     See  Ch.  24,  Chose  in  Action. 

^2.  These  statutes  provide  as  follows : 

First,  that  of  William  HI.  enacts,  that  «  all  and  every  Wll,  •**  '^^■• 
or  bills  of  exchange,  drawn  in,  or  dated  at  and  from  any  trad*  ' 
ing  city  or  town,  or  other  place  in  the  kingdom  of  England  &c., 
6f  the  sum  of  £5  sterling  or  upwards,  upon  any  person  or 
persons,  of  or  in  London,  or  any  other  trading  city,  town,  at 
any  other  place,  (in  which  said  bill  or  bills  of  exchange  AM 
be  acknowledged  and  expressed  the  said  value  to  be  received) 
and  is,  or  shall  be  drawn,  payable  at  a  certain  number  of  days, 
weeks,  or  months  after  date  thereof,  that  from  and  after  pre^ 
sentation  and  acceptance  of  the  said  bill  or  bills  of  exchange, 
(which  acceptance  shall  be  by  the  underwriting  the  same 
under  the  party's  hand  so  accepting,)  and  after  the  expire^ 
tion  of  three  days  after  the  said  bill  or  bills  shall  become 
due,  the  party  to  whom  the  said  bill  or  bills  are  made  payable, 
bis  servant,  agent,  or  assigns  may  and  shall  cause  the  same 
biU  or  bills  to  be  protested  by  a  notaiy  public,  and  in  defank 
of  such  notary  public,  by  any  other  substantial  person  of  the 
city,  town,  or  place  in  the  presence  of  two  or  more  credible 
witnesses ;  renisal  or  neglect  being  first  made  of  due  payment 
of  the  same,  which  protest  shall  be  made  or  written  under  a 
fair  copy  of  the  said  bill  of  exchange,  m  die  words  and  fonn 
following : 

Know  aU  men,. that  I,  A.  B.  of  the  said  — —  have  demand^ 
ed  payment  of  the  bill  of  which  the  above  is  a  copy,  whidi  die 

said did  not  pay,  whereftnre  I,  the  said  — *—  do  hereby 

protest  the  said  bill. 

Dated  .this  — ^  day  of ." 

By  the  socond  and  third  sections  of  this  act,  notice  hereof 

VOL.  I.  49 
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Ch.  30« 

Art.  3. 


Anne. 

These  sta- 
tutes were 
adopted  in 
Mairlaod, 
lie.  &c.  but 
not  in  Vir- 

rnia. 
Cranch 
B80,«w. 


must  be  given  in  fourteen  days,  to  the  party  from  Vfbom  tii4 
bill  was  received, ''  who  is,  upon  producing  such  protest,  t6 
repay  the  said  bill  or  bills,  together  with  all  interest  and 
charges,"  from  the  day  of  the  protest ;  and  if  not  so  notified, 
the  holder  bears  all  losses  be.  And  if  a  bill  be  lost  within  the 
time  for  payment,  then  the  drawer  shall  give  another  bill  of 
the  same  contents  to  the  person  to  whom  so  delivered ',  he 
giviog  security,  if  demanded,  to  indemnify  &(c« 

By  the  statute  of  Anne  it  is  recited,  that  money  notes  are  not 
negotiable,  so  as  that  the  assignee  may  sue  in  his  own  name^ 
and  enacted,  '^  that  all  notes  in  writing,  that  after  the  first  day 
of  May  1705  shall  be  made  and  signed  by  any  person  or  per- 
sons, body  politic  or  corporate,  or  by  the  servant  or  agent  of 
any  corporation,  banker,  goldsmith,  merchant^  or  trader,  who 
b  usually  entrusted  by  him,  her,  or  (hem,  to  sign  such  promis- 
sory notes  for  him,  her,  or  them,  whereby  such  person  or 
persons,  body  politic  or  corporate,  his,  her,  or  their  servant  ot 
agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other 
person  or  persons,  body  politic  or  corporate,  his,  her,  or  theii* 
order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons,  body  politic  and  cor- 
porate to  whom  the  same  is  made  payable ;  and  also  every 
auch  note  payable  to  any  person  or  persons,  body  politic  or 
corporate,  his,  her,  or  their  order  shall  be  assignable  and  en- 
dorsible  over  in  the  same  manner,  as  inland  bills  of  exchange 
are  or  may  be,  according  to  the  custom  of  merchants ;  and 
that  the  person  or  persons,  body  politic  and  corporate,  ta 
whom  such  sum  of  money  is  or  shall  be  by  such  note  made 
payable,  shall  and  may  maintain  an  action  for  the  same  in 
such  manner  as  he,  she,  or  they  might  do  upon  any  inland  bill 
of  exchange,  made  and  drawn  according  to  the  custom  of 
merchants,  against  the  person  or  persons,  body  politic  or  cor- 
)>orate,  who  or  whose  servant  or  agent,  as  aforesaid,  signed 
the  same.  And  that  any  person  or  persons,  body  politic  or 
corporate,  to  whom  such  note,  that  is  payable  to  any  person  or 
persons,  body  politic  or  corporate,  his,  her,  or  their  order,  is 
^endorsed  or  assigned,  or  the  money  therein  mentioned,  or* 
jdered  to  be  paid  by  endorsement  thereon,  shall  and  may 
,maintain  his,  her,  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  persons,  body  politic  or  corporate,  who 
or  whose  servant  or  agent,  as  aforesaid,  signed  such  note,  or 
-against  any  of  the  persons  that  endorsed  the  same,  in  like 
manner  a^  in  cases  of  inland  bills  .of  exchange*'*  And  in 
evefy  such  action  the  pit.  shall  recover  his  damages  and  costs 
of  suit,  or  if  he  fail,  then  the  de(t.  his  costs. 

This  statute  of  3  b  4  of  Anne  further  provides,  that  any 
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biD  described  in  the  9  b  10  Wm.  Ill,  presented  to  a  party  Ch.  20. 
on  whom  drawn,  and  refused  to  be  accepted  by  underwriting  Art.  3. 
the  same,  shall  by  the  holder  be  *'  protested  for  non-accept* 
ance,  as  in  cases  of  foreign  bills  of  exchange,"  ^*  provided  that 
no  acceptance  of  any  such  inland  bill  of  exchange  shall  be 
sufficient  to  charge  any  person  whatever,  unless  the  same  be 
underwritten  or  endorsed  in  writing  thereupon."  And  if  not 
so  accepted,  no  drawer  shall  be  liable  to  pay  costs^  damages, 
or  interest  thereon,  unless  such  protest  be  made  for  nofi-ac* 
ceptance,  and  within  fourteen  days  after  such  protest,  the 
same  be  notified  to  him  from  whom  the  biH  was  received ; 
and  if  such  inland  bill  be  accepted,  and  not  paid  in  three  days 
after  due,  then  no  drawer  shall  pay  costs,  damages,  or  inter- 
est thereon,  unless  protested  and  notified  as  aforesaid ;  but  if 
either  protest  be  made  for  non-acceptance,  or  non-payment, 
the  drawer  is  made  liable  to  costs,  interest,  and  damages,  or  if 
notice  be  so  given  ;  but  no  protest  is  necessary,  unless  the  biD 
be  expressed  to  be  for  vidue  received^  unless  the  bill  be  for 
£20  or  more,  and  the  protest  may  be  made  by  such  persons 
as  are  designated  by  the  said  act  of  9  b  10  of  W.  III. 

And  it  is  further  enacted,  that  if  any  person  accept  such  bill 
in  satisfaction  of  any  former  debt  due  to  him,  the  same  shaO 
be  deemed  full  payment  thereof,  if  he  who  accepts  such 
bill  for  his  .debt,  do  not  take  his  due  course  to  obtain  payment 
thereof,  *'  by  endeavouring  to  get  the  same  accepted  and  paid, 
and  make  his  protest  as  aforesaid,  either  for  non-acceptance 
or  non-payment  thereof."  '^  Provided  that  nothing  herein 
contained  shall  extend  to  discharge  any  remedy,  that  any  per*' 
son  may  have  against  the  drawer,  acceptor,  or  endorser  of 
such  bill."  It  will  be  observed,  that  this  statute  recited  that 
money  notes  were  not  so  negotiable  as  that  the  assignee  could 
sue  in  his  own  name,  and  then  makes  them  negotiable.  In 
the  Appendix,  1  Cranch  367  to  461,  many  cases  are  collected, 
to  shew,  a  money  note  payable  to  A  or  order,  was,  before  the 
statute  of  Anne  negotiable  as  an  inland  bill,  and  that  as  a  foreign 
bill  was.  It  is  a  question,  if  all  these  cases  are  sufficient  to  over- 
turn the  express  authority  of  this  statute,  and  the  direct  decis- 
ion in  Clarke  v,  Martin,  1  Cranch  408,  411,  and  in  four  other 
«ases,  not  within  the  custom  of  merchants  &c.     See  Post. 

As  these  statutes  are  in  general  the  foundatimi  of  negotiable 
paper  in  the  United  States,  they  are  thus  cited  verboiim  in 
their  essential  parts,  and  the  substance  of  all  th^  other  parts 
taken. 

Contracts,  to  be  negotiable,  must  b^  for  the  payment  of 
Money,  and  rest  on  the  general  credit  of  the  maker.  It  can 
answer  their  useful  purpose  only  by  making  them  a  good  de- 
mand against  him  any  where,  and  payable  in  money,  aad  ab<» 


S84  ASSUMPSIT. 

Ch.  80.    Boliitely.     If  only  t  detoand  od  a  particukr  fittid^  or  payafok 

^rt.  3.     in  bulky  articles,  or  oo  eonditioD,  their  general  use  and  cirou- 

V^vVf^    lation  must  be  defeated.     It  is  not  necessary  to  express  yatue 

4  Maule  &  s.  received  in  a  bill  of  exchange ;  may  be  payable  on  condition 
^'  to  be  void  in  a  certain  event. 

1  Stra.  94,  ^  3.  What  noi€8  are  good  and  negotiable.  A  note  paya- 
Frankr'^  ^'®  ^*  ^  ^^  moQths  after  such  a  ship  is  paid  off,"  is  negotia* 
Kyd  88.         ble ;  for  this  is  a  thing  of  a  puUic  nature,  and  morally  certain, 

and  need  not  be  physically  so.     It  is  enough  the  payment  be 

ecartain  in  a  moral  sense. 

5  Stra.  1217,  §  4.  So  to  pay  ^*  in  six  weeks  after  the  death  of  the  deft's.  fa- 
c^r*h*  *'  -.  ^'»  ^^  value  received,"  is  good  ;  for  the  payment  is  certain, 
iViUe/d»3.     <^^  ^y  ^®  ^DO^  when,  is  uncertain.     So  is  the  case  of  all  bills 

payable  in  so  many  days  after  sight,  as  it  may  b^  not  certain 

when  they  will  be  presented.      It  is  sufficient  if  payable  in  all 

events,  though  uncertain  whether  in  a  longer  or  shorter  time. 
1 3g„  226  ^  5.  So  a  note  to  an  infant  is  valid  and  negotiable,  '^  paya- 
Goss  0.  Nei-  ble  when  he  shall  come  of  age,  specifying  the  time,  lith  of 
wTi^^^'  '"'*•>  1750."      So  to  pay  to  A  or  order,  on  a  day,  or  when 

he  completes  a  building. 
1  Wirs.2e2,        ^  ^«  So  a  note  to  pay  to  A  or  order,  £8,  on  paying  off  the 
Evans  o.  Un-  Wages  of  a  public  ship,  is  negotiable.     See  Edie's  case,  a.  5. 
i^tr^^  f  7.  So  a  promise  to  pay  £6  to  B,  for  a  debt  due  from  C 

PopiewellV.  to  b,  is  negotiable,  for  this  is  a  sum  to  be  paid  in  all  events, 
7d  "'^  and  one  man  may,  in  writing,  promise  to  pay  another's  debt. 
Morris  9.  Lee.  ^^  ^  promise  to  account  with  T.  T.  or  his  order,  for  value 

received  by  me,  is  a  negotiable  promise.     Same  case,  8  Mod. 

362  ;  see  Stevens  «.  Blunt,  and  2  Ld.  Raym.  1396. 

^  8.  So  a  promise  by  the  maker  of  a  note  to  pay  out  of  a 
f^^'  particular  fund,  then  in  bis  power,  is  negotiable ;  for  though 
296,  SIS.—  this  is  named,  there  is  an  obligation  generally  on  his  personal 
TD.  &  £.  credit  to  pay,  the  bare  making  the  note  being  an  acknowledge 
8  Caines  187.  ^^^^  ^®  ^^  money  in  his  hands ;  he  may  be  sued  though  this 
1  Dait.  104.    fimd  should  fail ;  but  a  bill  accepted  on  such  a  fund,  its  nego* 

tiability  ceases.    See  Ch.  80,  a.  4,  s.  7. 

If  part  of  a  note  be  paid,  it  is  negotiable  for  the  residue, 

but  not  for  a  part  of  what  is  due,  as  the  right  of  action  cannot 
8  JoSu.  r!^  be  divided.  Several  cases,  Post.  A  made  his  note  to  B  or 
486.  order,  and  minuted  on  it,  B  was,  as  the  consideration,  to  as- 

ai^  A  a  judgment  against  C  ;  this  is  negotiable.  But  qusre. 
Cmn.  110.—      ^  9.  The  fottomng  note$  are  not  n^otkAhf  to  toit :    One 

6  ¥*  IL  482  ^  ^^  A^t  or  render  his  body  to  prison ;  because  the  note 
487Jcario8  9.  ^^  c^"^og®°^$  for  if  the  body  be  rendered,  the  money  will 
Faneoart—  Oever  become  due ;  and  not  being  negotiable  when  made,  it 
Chit^  87,88.  ©gauot  becomo  so  afterwards.    Ctee  paid  by  the  last  endcNrser 

ceases  to  be  neggtiabie.    3  Mass.  R.  465. 
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^  10.  &  o  promise  to  deltver  a  kone^  and  pay  Money ;    Ch<  20. 
for  it  must  Ji>e  all  money  od  a  true  construction  of  the  statute,    Art.  3. 
€nd  because  if  part  of  the  payment  could  be  in  such  an  arti-  Vi^vx^ 
ele  as  a  hovse,  it  would  make  the  note's  currency  very  incon*-  g  ^^g^  i^i^ 
venient*  Martiii  v. 

§  11.  So  a  promise  to  pay  A  £60,  if  B  do  not  pay  it  in  cunn"*!!!.-. 
jlix  weeks ;  for  it  is  uncertain  who  is  to  pay.     A  bill  of  ex-  imp.  392^ 
change,  not  to  order,  nor  like  words,  is  not  so  endorsible  as  Shitty  261. 
the  endorsee  can  sue*     1  Dallas  194. 

^  1 3*   So  to  pay  £10,  if  he  do  not  render  a  prisoner  by  ^j^  ^^ 
auch  a  day  ;  for  there  is  no  certainty  the  money  will  be  paid. 

<^  13.  So  to  pay  10  days  after  the  deft,  shall  marry ;   for  it  2  stra.  lisi^ 
is  uncertain  if  he  will  ever  marry;   and  so  if  the  money  BMrd«lyv.j 
will  ever  become  due.      A  promissory  note  is  not  negotia-  ^<^^'"- 
bk  at  common  law.    2  Ld.  Raym.  775,  825 ;  Salk.  139 ;  2 
Ld.  Raym.  757. 

^14.  So  to  pay  on  the  death  of  A,  provided  he  leave  suf-  1  Barr.  8S5, 
ficient  estate ;  ror  if  he  do  not  leave  sufficient  estate,  the  mon-  Boberti «. ' 
«y  wiH  never  become  payable.     Note  not  to  order,  is  not  ne-  ^^*^®' 
gotiable«    2  Dallas  250. 

%  15.  So  to  pay  B  or  order,  £300,  in  good  East  India  Bai.N.P. 
bonds ;  for  these  bonds  are  not  money.      So  to  pay  When  a  sea,  Mookk. 
house  is  sold.    2  Bos.  b  P.  443.  cim^lMO, 

^  16.  So  a  note  payable  in  foreign  bills,  that  is,  bank  bills  261. 
of  certain  country  banks,  that  passed  at  about  two  per  cent  ^^'  ^ 
under  par,  is  not  negotiable ;    for  it  is  not  a  cash  note,  or  for  PalM.— 
money,  widiio  the  meaning  of  the  3  &  4  of  Anne,  though  1  Bay..  66.-- 
never  enacted  in  Massachusetts,  yet  '*  in  practice,  the  provis-  \^^^*'  ^' 
ions  of  the  first  section  were  early  adopted."      See  Sanger 
V.  Stimpson,  a.  10.     So  a  note  to  pay,  provided  a  ship  arrive 
mt  her  port,  free  from  capture  and  condemnation.      15  Mass, 
R.  387. 

^17.  So  to  pay  out  of  the  deft's.  monies  that  should  arise  6  T.R.  48^ 
from  his  reversion  of  X43,  when  sold.      2  Ld.  Raym.  1361,  Carlos «. 
1663 ;  3  WUs.  207.  Fancourt. 

()  18.  So  a  promise  to  pay  Herle  £50  on  demand,  out  of  mon-  Stra.  sai, 
ey  in  your  hands,  belonging  to  the  owners  of  — ^  mines,  being  h°^^^ 
p«rt  of  the  consideration  ior  the  manor  of  W.      This  is  only  Kyd  84, 
a  bare  apfMHntment  to  pay  money  out  of  a  particular  fund,  and 
cannot  answer  the  necessities  or  purposes  of  trade  and  com- 
merce ;  see  1  Bos.  b  P.  398. 

^19.  So  to  pay  out  of  W's  money  as  soon  as  you  shall  re*  a  wua.  ao7. 
ceive  it.    So  an  order  to  pay  on  the  account  of  freight,  when  — a  w.  bl 
acc^ted  to  pay  on  such  a  particular  fond,  is  not  understood  j^^rf  ^'*' 
to  be  on  the  general  credit  <^  the  acceptor,  so  that  in  all  Doogi.  671, 
events  he  miQr  be  caUed  upon  lo  jfwy  his  acceptance.  Pienon  v. 
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Ch.  20*  ^  30.  A  note  to  pay  to  the  order  of  A,  or  to  A  or  Ub  order^ 

Jirt.  5.  IS  the  same,  and  A  may  sue  in  both  cases.     10  Mod.  286. 

Vi^^V^^  ^21.  So  a  promissory  note  to  bearer,  payable  in  goods,  is 

2MaM.  R.  not  a  negotiable  secori^,  within  the  12th  section  of  £e  act  of 

Kine^^''*  Feb.  28,  1795,  respecting  trustees ;  only  the  original  prom- 

trastees.  ^^^  C&D  sue  it. 

l^afljUl.  ^  22.  A  promissory  note  or  bill  of  exchange,  once  paid, 

Sewaii.— ^  ^'  ^^^^^  to  be  negotiable,    as  where  the  note  had  been  paid 
Chitty  106.     by  the  second  endorser ;  but  the  person  who  makes  the  endorse- 
ment may  be  liable  on  his  promise.     If  an  endorser  or  draw- 
er pay,  he  must  sue  a  prior  party,  not  one  after  the  party  pay- 
mg. 

1  W.Bl.  446.      A&T.  4.  Ab^M  tfx.  void  by  certain  itatutei.     §  1.   Certain 

statutes  here,  as  in  England,  as  the  statutes  against  usury^ 
against  gaming,  be.  make  all  usurious  notes  and  contracts,  and 
all  gaming  notes  and  contracts,  absolutely  void,  in  whosesoever 
hands  they  come.  For  particular  cases,  see  Consideration^ 
Usury,  Gaming,  he. 
Chitty  66,  ^  ^-  ^^  where  a  note  is  made  void  by  statute,  as  for  usu- 

Bowyer  v.      ry  Szx^.,  the  consideration  may,  in  every  case,  be  enquired  into, 
Bampton.       g[Q j  ^^  ^^^^  j^  ^^jj  ^^^^^  j^^  ^^  hands  of  an  innocent  endor- 
see, as'  against  the  maker,  but  the  endorsee  may  sue  the  en- 
dorser.   2  Stra.  1155. 

2  Ban*.  1216;  Art.  5.  A  contract  once  negotiable  i$  alway$  to  jr^by  whom 
same  caw,  endorsibU.  i^  1.  Any  note,  or  bill,  or  (Nrder,  to  pay  money  to 
--^yd  61  ^^^  ^'  ^'^  order,  is  negotiable  in  its  nature,  and  if  endorsed  Co 
64.— stra.'  one,  he  has  the  entire  property  of  it ;  and  though  in  the  en- 
i^b"!^^*'*  dorsement  to  him  the  words,  "  or  order ^^^  are  omitted)  yet  he 
son  9.  Stone.  ™^7  endorse  it ;  for  the  endorsement,  with  such  an  omission, 
—Stone  9.  follows  the  nature  of  the  original  contract ;  and  a  blank  en- 
wmcSTeso'     dorsement  may  be  filled  up  even  at  the  trial.     So  a  note,  or 

bill,  or  order,  may  be  endorsed  by  an  executor  or  admmistra- 

tor,  by  the  name  of  executor  or  administrator,  but  to  pass 
2  Stra.  260.     the  property  only. 

— Kyd  68.—  ^  2.  So  if  a  note  or  bill  be  made  or  endorsed  to  a  feme 
Connor  f.  '  '^^^'  ^^^  ^^®  marries,  her  husband  may  endorse  it.  For  by 
Martin.  the  marriage  he  is  entitled  to  all  her  personal  estate  ;   and  he 

not  only  assigns  the  property  of  the  note  or  bill,  but  he  also, 
Kyd  68.—      by  a  general  endorsement,  makes  himself  liable  as  endorser. 
1  Esp.—  i)  3.  So  the  assignees  of  a  bankrupt  may  endorse  a  bill  or 

!SZ.r6.  "Ote,  and  to  a  ma.?ied  won,an,  clearfy  u,  pass  the  p«,perty 

and  they  make  themselves  liable  as  endorsers,  by  a  general 
Kyd69,Ev-    endorsement.     So  as  to  Guardians  &c.,  Ch.  85. 
ana  v.  Cram-      ^  4.  If  a  note  or  bill  be  payable  to  A,  to  the  use  of  B,  A 
J4%^.  R.    ^^^  ei^dorse  it ;  for  B  has  only  an  equitable  interest  in  it ; 
279.  and  A  must  sue  it,  though  he  will  recover  the  monies  due  on  it 

to  B^  use.  One  is  not  liable,  who  endorses  between  other  parties. 
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^  5.  The  endorsement  of  a  part  of  the  debt  is  bad,  unless    Ch.  20. 
the  residue  be  paid ;  for  the  drawer,  or  acceptor,  or  endorser,    Art*  6* 
cannot  be  subjected  to  several  actions  on  the  same  contract*    ^^y^J 
Salk.  69 ;  1  Ld.  Raym.  360.  Kyd7i<- 

h  6.  So  a  bill  or  note,  to  two  or  more  partners,  may  be  en-  J^f^  ?^,T 

J         J  i_  r  .!_  -r  -^  ^i_   •     •   •  ^  /    J  12  Mod.  213. 

dorsed  by  one  of  them,  if  it  concern  their  joint  trade,  gy^  es. 

So  if  the  bill  or  note  be  drawn  in  favour  of  two  persons,  or  Doagl.  690, 
either  of  them,  though  not  partners,  either  may  endorse  it.  So  J^'iJ^'^*'* 
where  a  bill  drawn  by  two,  is  made  payable  to  them  or  their 
order,  either  may  negotiate  it,  for  by  so  drawing  the  bill  they 
hold  themselves  out  to  the  world  as  partners.  In  this  case 
the  writing  was,  "  Mr.  Abraham  Vicker)',  two  months  after 
date,  please  to  pay  to  us  or  our  order,  the  sum  of,  be. 

JOHN  MAYDWELL. 
JOHN  MAYDWELL." 

It  was  endorsed  thus,  "  Jno.  Maydwell."  The  Maydwells 
were  father  and  son.  The  endorsement  was  by  the  son. 
They  were  admitted  not  to  be  partners.  t)eft.  accepted  the. 
bill.  Lord  Mansfield  non-suited  the  pit.,  because  there  was 
not  an  endorsement  by  both.  But  on  consideration^  the  whole 
court  was  of  opinion  the  endorsement,  by  one,  was  good,  for 
^*  that  the  Maydwells  by  making  the  bill  payable  ^  to  our  or- 
der,' had  made  themselves  partners,  as  to  this  transaction.'* 
They  being  thus  partners  qtioad  hoc,  it  seems  one  could  en- 
dorse it  by  signmg  his  individual  name. 

If  A,  in  one  State,  draws  a  bill  on  B,  in  another  in  the  Un-  ^^  q|,,  ^  , 
ion,  it  is  an  inland-^bill,  to  be  endorsed  &c<  accordingly.  1. 

^7.  So  it  seems,  if  I  own  a  bill,  and  get  A  to  endorse  and  8T.R.767; 
sell  it  on  my  account,  aii  action  lies  against  me  as  an  endorser ;  yj^  tiie^caM 
for  what  I  do  by  him  I  do  by  myself.      But  it  is  to  be  under-  of  j'inn  &  al. 
stood  that  A  exceeds  not  his  authority  in  his  endorsement  of  •J^'j,"'''*^^' 
the  bill.    Where  debt  lies  against  the  acceptor  of  a  bill,  and  86.— ST.  r! 
maker  of  a  note,  2  Wheaton's  R.  385.  176. 

§  8.  After  a  bill  has  become  due,  one  promises  to  pay  it  j^^JJj****"* 
according  to  the  tenor  of  it,  this  is  a  valid  promise,  and  an  ac-  Figot. 
tion  lies  presently.     This  was  a  bill  drawn  March  25,  1696, 
and  payable  in  a  month.     May  26th,  1697,  the  deft,  accepted 
it,  and  promised  to  pay  according  to  its  tenor  and  effect.  Ver- 
dict for  th^  pit.,  for  this  was  a  promise  to  pay  on  demand. 

Art.  6.  The  effect  of  an  enW[>rsement,  and  how  it  may  be 
restricted, 

^  1.  If  the  payee  Ssc.  give  an  order  to  receive  a  note,  bill,  aBtirr.  i^ 
or  order,  to  his  use,  he  retains  the  property,  and  he  may  mod-  ">  ^i«  •• 
ify  the  order  as  he  pleases ;   but  if  he  sell  it,  and  transfer  the  comp^tf « 
property  by  endorsement,  it  is  doubtful  if  he  can  take  away  endonee  me 
Its  negotiaoility,  an  essential  quality  given  to  it  by  the  maker,  •"  endorse- 

meDt  contn* 
ly  to  his  Rgroomentlie  is  liable  in  damages^  Chipman  89. 
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Cb.  iO.    80  as  hj  any  form  of  endorsement  to  render  it  not  negottabia  di 

^rt.  6.      the  hands  of  the  assignee  ;  for  he  buys  it  for  a  valuable  consid- 

v^vVi/  eration,  so  with  all  its  qualities  and  advantages,  one  of  which 

2  Ld.  Baym.  is  its  negotiability.     Endorsing  the  name  merely,  does  not  ne-* 

^^'  cessarily  transfer  the  property* 

^  2.  But  in  a  later  case  it  has  been  adjudged  that  such  a 
Doarl  637     ^^^  ^^  ^^^  ^^  capable  of  being  restrained  by  a  special  en- 
Ancher  v.  *    dorsement  on  it,  and  the  restriction  is  by  consent  of  the  par* 
P""*^j^f  Eng-  lies,  who  it  seems  may  modify  the  contract  as  suits  them,  be- 
^  '"*      ^'  tweem  themselves,  and  every  subsequent  endorsee  must  take 
it  subject  to  such  restriction.     And  if  after  thus  restrained,  the 
drawer  pay  it  on  a  forged  general  endorsement,  he  may  recov** 
er  back  the  money. 
2Barr.  1006,      ^  3.  But  the  endorser  may,  or  may  not,  be  liable  by  ape- 
Moses  V.        cial  endorsement ;  for  his  endorsement  being  a  new  promise* 
^^"^     he  may  modify  it.  as  lie  and  the  other  party  may  agree. 
2  Johns.  R.         Hence  November  7,  1758,  one  Chapman  Jacobs  gave  fouc 
^d  ''^^^  eat  P^o^'ssory  notes,  for  three  of  each,  to  Moses,  for.  value  re- 
restored  in     ceived.     He  endorsed  them  to  Macfarlan,  with  a  special  agree- 
court  which    ment  that  Moses  should  not  be  liable  as  endorser. .   However| 
enued^       Macfarlan,  the  endorsee,  compelled  Moses,  as  endorser,  to 
16  Mass.  R.    pay  the  notes  in  a  court  of  conscience,  in  which  he  could  not 
436,  sum  in  a  i^y^il  himself  of  the  special  agreement.     And  Lord  Mansfield 
1y  ^.^"^'  and  the  court  held,  that  Moses,  the  special  endorser,  must  re- 
cover the  money  back  from  Macfarlan,  the  endorsee,  in  an  ac- 
tion for  money  had  and  received,  by  reason  of  the  special 
agreement.     This  Moses  could  not  have  done,  if  he  could  not 
by  law  have  made  such  a  restrictive  endorsement. 
12  Mod.  213       ^  ^*  And  if  a  bill  be  endorsed  for  a  part  of  what  is  due, 
Hawkins  v,    the  endorsement  is  void  ;  for  if  good,  then  the  endorser  would 
Goodwin.      be  ijable  to  two  actions* 

^*r!c^  §  6.  In  this  case  the  pronusee  of  a  note  endorsed  it  spe- 
Stearns.  See  cially  thus,  ^'  for  value  received  I  order  the  contents  of  this 
Blakely  ».  note  to  be  paid  to  Merrick  Rice  at  his  own  risk."  And  in  an 
Soif  only  by  action  On  this  note  by  the  endorsee  against  the  maker,  it  was 
forolf  Chip-    held,  that  the  endorser  was  a  good  witness  to  prove  the  exe- 

cKt^iTa  ^"^*®°  of  '^®  ^o^®  5  ^^^  ^y  such  special  endorsement  he  was 
114.  ^      '    not  liable  as  endorser,  though  this  endorsement  transferred  the 

property  of  the  note  with  its  q^otiable  quality  to  the  endorsee. 

So  an  endorsement  may  be  restricted  to  a  particular  person 

only,  or  to  a  certain  use.     7  Cranch  159. 
^n^wm        ^  ®'  H^'^'  ^^^^  ^®  endorser  of  a  bill  of  exchange,  drawn  in 
«.  Lynch.       a  foreign  country,  and  endorsed  by  one  tesidbg  there^  is  only 

answerable  according  to  the  laws  of  that  country. 
Cann.91,92-      ^7.  A  by  parol  may  authorize  B  to  endorse  A's  bill,  and 
--12  Mod.     iQ  endorse  his  name  on  it,  and  when  done,  it  is  the  same  as  if 

12  Mod.  192,  193,  Clerk  v.  Pigot^l  Salk.  180, 181.— Salk.  126^  hot  8  J<Aiis.  R.  800. 
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A  had  done  it  himself.     A  bare  endorsement  does  not  change    Ch.  30« 
the  property  of  the  bill  or  note  ;  for  it  may  be  filled  up  with  a    Art,  7. 
receipt  or  assignment.     It  is  only  by  filling  up  the  blank  en«  K^y^J 
dorsement  the  property  is  passed. 

Art.  7.  The  farm  and  effect  of  the  acceptance  of  hills,  %  !•  stra.  648, 
The  holder  of  a  bill  or  order,'  must  request  the  drawee  to  1152,  Lum- 
accept  it,  and  if  he  accept  verbally  or  in  writing,  he  is  liable  mer!'— ik)ugl. 
to  pay  it,  but  he  must  accept  an  inland  bill  in  vxriting  to  sub-  299,  Notes.— 
ject  him  to  the  damages  and  costs,  though  otherwise  as  to  the  f/M^~346 
principal ;  for  a  parol  acceptance  was  good  at  common  law, 
and  the  3  &  4  of  Anne  does  not  invalidate  the  common  law 
acceptance,   but  only  requires  an  acceptance  in  writing  to 
charge  the  drawer  with  damages  and  costs.     5  East  514 ;  4 
East  57 ;   1  East  98. 

<^  2.  A  parol  acceptance  is  good,  and  binds  the  acceptor.  2  Wib.  9.-^ 
An  acceptance  may  be  before  a  bill  issues,  or  after  it  is  due,  f.5""'/5S* 
and  so  to  pay  part  in  money,  and  part  in  goods  ;  or  to  pay  — KydPsb.— 
when  certain  goods  shall  arrive.  So  a  conditional  acceptance,  stra.  1162.— 
as  well  as  ^ parol  one  is  good ;  for  the  acceptor  may  vary  the  fj^J'^'it^"" 
terms,  and  accept  on  new  terms,  but  then  the  holder  may  brook, 
consider  this  as  no  acceptance,  or  agree  to  it  as  he  pleases. 

^  3.  Assumpsit  on  a  bill,  by  the  payee  against  the  acceptor,  2  Stra.  817. 
who  accepted,  "  on  account  of  the  ship  Thetis  when  in  cash  for  1542.—^^" 
her  cargo,"  the  pit*  avers  he  was  so  in  cash  when  the  bill  be«  2  stra.  966.— 
came  payable.      This   acceptance  was  adjuged    good,  and  0^*4]$^ 
judgment  for  the  ph.  and  held,  that  a  parol  acceptance  is 
^ood.     Though  a  bill  or  note  be  not  negotiable,  the  endorsee  chitty96|9& 
may  sue  the  endorser  ;  for  endorsing  is  equivalent  to  drawing, 
and  makes  a  new  contract. 

^  4.  An  agreement  to  accept  may  amount  to  an  accept-  Dougl.  299, 
ance.     See  Pillans  &  Rose,  ante,  Ch.  1,  a.  1,  2,  3,  8,  &c.,  h^°J' 
but  this  agreement  is  still  an  agreement  only,  and  if  it  be  con-  5  Com.  D. 
ditional,  one  must  take  it  subject  to  the  conditions  :  and  if  not  so.— 8  Man. 
complied  with  the  acceptance  is  void.  4  Easts?  75. 

^5.  If  a  bill  be  drawn  on  two  joint  partners,  and  is  accept*  Saik.  126, 
ed  by  one  of  them  for  himself  and  partner,  it  binds  both,  if  it  ^^  ^l^^J!^ 

^         1     •    ^     J        r»  i_        •        'c  •.  i_  '  ».  Hall  127. 

concern  their  trade.    But  otherwise,  if  it  concern  the  acceptor  .Jackson  v. 
only.     So  an  acceptance  after  the  time  of  payment  is  elapsed  Pigot,  1  Ld. 
is  good,  and  amounts  to  a  promise  to  pay  the  money.  ^nTdM^* 

^  6.  There  may  be  a  partial  acceptance,  or  an  acceptance  stra.  214.— 
for  a  part,  or  to  pay  at  a  later  day,  or  for  the  honour  of  the  scomDso. 
drawer.     The  acceptance  by  the  drawee  is  a  contract  on  his  2  bi.  com. 
part  grounded  on  an  acknowledgment,  that  the  drawer  has  468.-i)oagl. 
effects  in  his  hands,  or  at  least,  credit  sufficient  to  warrant  the  ^^|^*?£  . 
payment.     And  nothing  but  the  express  declaration  .of  the  ster— cbitty 
bolder  will  discharge  die  acceptor ;  nor  is   a  consideration  i^)  in- 
essential to  the  validity  of  an  acceptance,  (which  is  tried  by  the 

VOL.  I.  bO 
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Ch.  20.    law  of  merchants,)  for  the  honour  of  the  drawer,  Chitty  190| 
Art,  7.      191,  or  may  be  for  the  honour  of  the  endorser,  or  of  any  par* 
K^^^y^J  ticular  one. 

1 T.  R.  182,       ^  7.  B  abroad,  drew  a  bill  on  A  in  London  ;  he  said  he 
Spuh^^  _  could  not  accept  it,  as  he  did  not  know  whether  the  ship 
Chitty  150.    would  arrive  at  London  or  Bristol.    The  holder  left  it  for 
—4  East  78.  sonxe  time,  reserving  liberty  to  protest  it  for  non-acceptance  if 
^2  H.  Bl.      ^  jj^  Q^^  accept  it.  He  again  called,  and  A  said  the  bill  would 
be  paid  even  if  the  ship  was  lost.     Held,  this  was  only  a  con- 
ditional acceptance,  depending  on  the  ship's  arriving  at  Lon- 
don, or  being  lost.     And  whether  the  acceptance  be  condi- 
tional or  an  absolute  one  is  a  question  of  law,  and  Willes  J. 
said,  at  present  '^  almost  any  thing  amounts  to  an  acceptance," 
and  if  an  acceptance  be  conditional,  the  holder  waives  it  by 
noting  the  bill  for  non-acceptance. 
1  Wils.  186,        ^  8.  Whenever  the  drawee  accepts  the  bill,  his  undertaking 
Simmonds  v.  j^  obligatory,  and  assumpsit  lies  against  him  without  applying 
^4  T.  R.       to  any  other  party.     And  if  the  drawer  pay  the  bill,  he  may 
826,  Mac-      sue  the  acceptor.     So  if  the  holder  sues  the  acceptor,  and 
BoT?nltoD  -  ^^^^cs  him  in  execution,  and  he  is  discharged  on  the  Lord's 
Stn.738.       act;  and  then  the  drawer  pays  the  bill  to  the  holder,  the 
drawer  may  sue  the  acceptor ;  so  the  action  accrues  to  the 
drawer  on  payment  of  die  bills.     But  an  acceptor  cannot  be 
sued  here,  after  he  has  been  discharged  abroad  by  the  law  of 
the  place  where  he  accepted  the  bill. 
Kyd  47.  There  was  no  remedy  at  common  law  for  damages,  interest, 

and  costs  against  a  drawer  of  an  inland  bill,  but  the  said  sta- 
tutes were  made  to  give  a  remedy  against  him  for  them  in 
case  of  non-acceptance,  or  non-payment  by  the  drawee.  The 
statute  of  William  made  no  provision  in  case  of  non-accept- 
ance, and  gave  damages,  interest,  and  costs,  only  where  there 
was  an  acceptance  in  writing  under  the  bill.  The  statute  of 
Anne  was  made  to  extend  the  remedy  to  the  case  of  non-ac- 
ceptance, but  the  fifth  section  enacts,  that  no  acceptance  shall 
charge  any  person,  unless  underwritten  or  endorsed  ;  and  that 
if  a  bill  be  not  so  accepted,  no  drawer  shall  be  liable  to  pay 
3  D.  &  £.  damages,  interest,  or  costs  on  that  account.  And  by  the  pro- 
viso  at  the  end  of  the  act,  the  common  law  acceptance  is  still 
good.  Acceptance  of  a  bill  primd  facie  proves  effects. 
K7d48,Pow*      ^  9.  And  as  a  verbal  acceptance  is  bindmg,  there  can  be 


•U  V.  Mod- 
nier. 


no  doubt  but  that  an  acceptance  by  letter  is  so* 


Doagi.  28.—      ^  10.  If  I  accept  a  bill  absolutely  in  writing,  but  annex  a 
Kyd  62.         verbal  condition ;  this  I  must  prove,  and  it  can  be  of  no  avail 
g      i2ia      ^^  ^  dispute  with  a  third  person,  holder  of  the  bill,  who  was 
unacquainted  with  this  parol  condition.    The  acceptor  of  a 
bill  cannot  set  up  a  forgery  of  it.  2  Stra.  949,  Jenys  «.  Fow- 
ler, and  1064. 
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§  11.  *^  A  conditional  acceptance,  when  the  conditions  on    Ch.  20. 
which  it  depends  are  performed,  becomes  absolute."    As  if   Art.  7. 
the  drawee  of  a  bill  of  exchange  says,  he  cannot  accept  it   v^^v-^ 
till  stores  are  paid  for ;  it  is  an  undertaking  to  accept  token  the  Cow.  iP7l, 
sstores  are  paid  for.     ^^  But  if  the  conditions,  on  which  the  f}^^^  ^' 
agreement  to  accept  a  bill  is  made,  be  not  complied  with,  that  k^  ^^. 
agreement  will  be  discharged.     As  if  a  merchant  agree  to  — Chitty  139. 
accept  a  bill  to  a  certain  amount,  on  condition  a  cargo  of  equal  j^^^^^^' 
value  be  consigned  to  him,  and  an  order  given  for  insurance.  Hant.— 
If  the  cargo  consigned  be  not  of  equal  value,  he  is  not  bound  ^oa|'-  ^^ 
to  accept.     A  promise  to  accept  a  bill  to  be  drawn  is  not  n®-  Z4  £ait  70. 
gotiable.  Chitty  on  Bills  139.  See  s.  18,  below. 

^  12.  A  small  matter  often  amounts  to  an  acceptance  ;  as  Chitty  140. 
if  one  say,  "  leave  the  bill  with  me,  and  to-morrow  I  will  ac-  ^J^  '^  "455 
cept  it ;"   this  is  an  acceptance.     But  if  he  say,  '^  leave  the  3  Barr.  1674^ 
bill  with  me,  and  I  will  look  over  my  books  and  accounts  be- 
tween the  drawer  and  me ;  call  to-morrow,  and  accordingly 
the  bill  shall  be  accepted  ;"  this  is  no  complete  acceptance, 
for  it  depends  on  the  state  of  the  accounts.    Acceptance  by  5  £^^  ^^^ 
letter  previously. 

^13.  Any  thing  written  on  the  bill,  by  the  drawee,  as  Kyd  63,64. 
"  presented,"  "  seen"  fcc.  may  be  explained  to  be  an  accept-  ^^^^}  «• 
ance  by  other  circumstances.     So  if  he  direct  one  to  pay  the  1  Atk.  787. 
bill ;  and  the  drawee's  common  manner  of  doing  business  in 
this  respect  may  be  proved  to  aid  the  explanation. 

^  14.  The  drawee  is  asked  to  accept,  and  draw  on  a  third  i  T-  R.  260, 
person ;  barely  so  drawing  is  not  an  acceptance,  he  shews  he  2,"!    ^'  ^^ 
means  to  be  liable  only  if  his  bill  is  accepted  and  paid  by  the 
third  person. 

i)  15*  An  agreement  verbal  or  written,  to  honour  a  bill,  will  Pitlans  k  aL 
often  be  an  acceptance.     As  where  one  White,  a  merchant  in  iJ^^^^ 
Ireland,  desired  to  draw  on  Pilians  81  Rose,  merchants  at  Rot-  a  Burr.  I668. 
terdam,  for  £800,  payable  to  Clifford,  and  proposed  to  give  T^^iJ^  *® 
them  credit  on  a  house  in  London,  for  their  reimbursement,  ^^^  ^^ 
or  any  other  method  of  reimbursement.     Pilians  h  Rose  de-  a  like  case, 
sired  a  confirmed  credit  upon  a  bouse  of  rank  in  London,  as  L^^'^'^V?' 
a  condition  of  their  accepting  the  bill.  White  named  the  defts. ;  ii  ai.  v.^payf 
thereupon  Pilians  &  Rose  honoured  the  draught,  and  paid  the  son  &  al. 
money,  then  wrote  to  the  defts..  Van  M erop  &;  Hopkins  in  J^i.®""' 
London,  (to  whom  White  also  wrote  about  that  time)  to  know  Cowp.  671.— 
if  they  would  accept  such  bills  as  Pilians  &£  Rose  in  about  a  ?£Jf!J?*'"' 
month  should  di^w  on  the  defts.,  for  £800  on  White's  credit.  4  ^^^  5^"^ 
The  defts.  assented  ;  and  the  pits,  drew  on  the  defts.  accord- 
ingly ;  before  their  bills  reached  the  defts.  or  were  even  drawn. 
White  failed  ;   thereon  the  defts.  notified  the  pits,  not  to 
dhraw ;  but  they  did  draw,  and  the  defts.  refused  their  bill. 
This  was  held  to  be  an  acceptance,  hence  it  was  an  accept- 
ance of  bills  before  they  were  drawn,  and  by  letter. 
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Ch.  20.  Lord  Mansfield  delivered  his  opinion  and  said,  (among 
Art.  7.  other  things)  ^^  the  law  of  merchants,  and  the  law  of  the  land 
K^^s^^j  is  the  same."  *'  A  witness  cannot  be  admitted  to  prove  the 
Many  cases  law  of  merchants."  '*  A  nudum  pactum  does  not  exist  in  the 
as  to  the  law  usacre  and  law  of  merchants."  "  In  commercial  cases  amone; 
866  to  461.--  merchants,  the  want  of  consideration  is  not  an  objection." 
Chitty  128,  The  defts.  engaged  to  accept  the  bill,  this  was  in  effect  ac- 
^^'  cepting  it ;    "  and  they  could   not  afterwards  retract,"  the 

judges  agreed. 
I?^?*'  ^i  $  16.  If  a  note  not  negotiable  be  endorsed  to  A  for  a  val- 

V.  Amea!— ^"  uable  Consideration,  he  may  write  over  the  endorser's  name  a 
Chitty  96.      promise  to  pay  the  contents  of  the  note  to  the  endorsee,  who 
may  sue  the  endorser  on  that  promise — ^note  was  for  money, 
but  not  to  order,  and  endorsed  in  blank.     Court  held,  the 
promisee  might  endorse  blank,  and  endorsee  write  over  his 
name,^'  for  value  received,  I  undertake  to  pay  the  money  within 
mentioned  to  Elisha  Josselyn,"  and  that  he  might  maintain  an 
action  on  such  endorsement. 
Chitty  156,         ^  17.  If  a  bill  be  accepted  by  mistake,  the  acceptance  may 
W^5^  ^      ^^  deleted,  but  it  is  a  question  if  it  can  be,  if  not  accepted  by 
mistake. 

When  a  bill  is  made  payable  at  a  particular  place  it  must 
be  there  presented  therefor,  and  at  business  hours,  or  other- 
wise to  him,  or  at  the  house  of  him  on  whom  it  is  drawn. 

^18.  As  to  accepting  a  bill  before,  or  after  drawn,  the  law 
seems  to  be  settled,  2  Wheaton  66, 76,  Coolidge  &  al.  v.  Pay- 
son  b  al.  A.  D.  1817.     The  principle  adopted  was  this,  a  let- 
ter written  in  a  reasonable  time  before  or  after  the  date  of  a 
bill,  well  describing  it,  and  promising  to  accept  it,  is,  if  shewn  to 
the  person  who  afterwards  takes  it  on  the  credit  of  the  letter, 
binding  on  the  person  making  the  promise,  cited  as  a.  15.  But 
in  this  case  it  seems  to  be  the  courts  opinion,  that  if  A  by  let- 
ter asks  B,  if  he  will  accept  a  bill  to  be  drawn,  and  B  by 
letter  to  A  says,  he  will  accept  it,  and  no  one  takes  the  bill 
on  the  credit  of  B's  letter,  this  is  no  acceptance.     In  this  case 
no  third  person  is  affected  by  B's  letter ;  and  perhaps  another 
reason  exists ;  so  far,  the  case  remains  solely  between  A  and  B, 
the  original  parties,  as  between  whom,  the  consideration  and 
all  the  circumstances  may  be  inquired  into ;  as  yet  the  case 
has  not  assumed  the  form  of  negotiation  or  an  assignable  form. 
^19.  The  Supreme  Court  of  New  York  has  finally  decided 
in  favour  of  a  third  party's  taking  the  bill  on  the  faith  of  a  writ- 
ten engagement  to  accept.     Goodrich  in  al.  v.  Gordon,  1 5 
Johns.  R.  6.     So  in  Maryland,  1  Hall's  L.  J.  486. 

^  20.  Though  an  acceptance  be  in  writing,  yet  parol  evi- 

^    dence  is  admissible  to  shew  there  was  a  condition  annexed  to 

it,  see  Gh.  90,  a.  10,  s.  23.   The  acceptor  is  liable,  though  he 
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receive  no  consideration,  and  the  endorsee  knows  it.    1  Taun.    Ch.  20. 
224.  Art.  8. 

^  21 .  Effect  of  acceptance  by  one  partner ;  it  binds  all,  except  V^^V^^ 
the  rest  notify  the  pit.  to  the  contrary  ;  but  if  theMrawees  are 
several  persons,  each  must  accept.  The  acceptance  admits  the 
drawer's  ability  to  make  the  bill ;  hence,  no  objection  he  is  a 
minor.  If  made  after  seeing  the  bill,  it  admits  the  drawer's 
signature  also,  and  the  acceptor  is  liable,  though  the  bill  be 
forged.  2  Phil.  Evid.  23,  24,  25;  Bayley  on  Bills  217, 
219,  Robinson  v.  Yarrow  ;  7  Taunt.  455,  Wilkinson  v.  Lut- 
widge;  1  Stra.  648,  649;  see  s.  10;  6  Mass.  R.  187;  1 
Bin.  36 ;  6  Taunt.  83  ;  4  Maule  &^  Sel.  13,  Bass  v.  Clive, 
and  s.  1 5.  Acceptance  does  not  admit  the  endorsement,  Ch.  20, 
a  21,  s.  31,  36.  Acceptance  prima  fade  proves  effects,  2 
Phil.  Evid.  32. 

Abt.  8.  BUls^  ^c.  payable  to  bearer  fyc.  lost  fyc.  See  art.  14.  ^^'*  ^'-  ^^i 

k^  1.  October  22,  1763,  the  deft,  drew  a  bill  on  Asgill  &;  Vaughan.— 
Co.  for  £70,  payable  to  ship  Fortune  or  bearer.    This  being  2  Show.  235, 
lost  it  was  found  by  an  unknown  person  ;  who,  October  25,  ^®''*®n'' 
paid  it  to  the  pit.  for  a  parcel  of  teas.     He  took  it  on  finding  12  Mod.  241, 
the  drawer  was  a  responsible  person.    The  pit.  sued  Vaughan  Newman's 
and  obtained  judgment.    Against  the  action  were  cited  sundry  9^'"    *^^^ 
cases,  as  Horton  v.  Coggs,  3  Lev.  299  ;  Hodges  v.  Steward, 
Salk.  125  ;  Morris  v.  Lee,  Ld.  Raym.  1397  ;  Clerk  v.  Mar- 
tin, Ld.  Raym.  758,  and  Nicholson  i^.  Sedgwick  180.  These 
jcases  not  law  now. 

But  Lord  Mansfield  and  the  court  clearly  held,  that  a  bill  If  the  payee 
payable  to  one  or  bearer  is  negotiable,  and  is  on  the  same  ™\ble*% 
footing  as  a  common  bill  of  exchange.     The  court  denied  the  Cim  or  bear- 
old  cases  ;  the  court  further  held,  that  a  bill  payable  to  A  or  ^1  P'rt*  hi« 
bearer,  is  intended  to  be  transferred  in  the  easiest  manner,  badc^he^maT 
even  without  endorsement ;  but  the  bearer  to  support  his  ac-  be  sued  as 
tion  must  shew  be  came  by  it  bona  fide^  and  for  a  valuable  l^j^^^*^*^ 
consideration  ;  the  point  being  thus  settled  after  a  variety  of  439,  Brush  r. 
decisions,  as  in  the  above  cases,  as  also  in  the  cases  of  Salk.  Reeves.— 
vol.  3,  p.  67  ;  Salk.  133,  and  Newman's  case,  12  Mod.  241  f  com.^7" 
to  the  contrary.     These  cases  to  the  contrary  need   not  now  84. 
be  examined  ;  the  law  in  them  being  clearly  mistaken.     By 
the  old  cases,  one  endorsing  such  a  bill  was  liable.    If  payee      ^ 
endorse  a  note  to  bearer,  he  may  be  sued  as  endorser.  Chitty 
109. 

^  2.  And  all  our  bank  bills  are  in  the  form,  to  one  or  bear-  12  Mod.  S4i, 
er,  and  it  is  every  day's  practice  for  the  bearer  or  possessor  to  f S^^'l^^ 
call  on,  or  sue  the  bank  that  issued  them.  r.  148.-^    '' 

On  a  note  to  A  or  bearer,  it  is  sufficient  to  state  the  ph.  is  4  Mass.  R. 
the  bearer.     If  a  note  or  writing  be  blank  as  to  the  contractee,  ^*'^^*  ^' 
the  bearer  must  shew  his  right  to  it ;  as  one  tllu0y  *'  Boston,    ^ 
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Ch.  30.    15th  May  1810,  good  for  ^120  on  demand,  Gilman  k  Hoyt  f- 

Art.  9«      the  bearer  must  shew  it  was  actually  given  to  him,  or  soma 

V^ry^^  subsisting  connexion  whence  that  fact  may  be  inferred.      13 

Mass.  R.  158,  161,  Brown  «.  Gilman. 
Cann.  66, 92,      Art.  9.  IVhen  tiic  drawer  of  a  bill  may  he  sued  or  noi. 
406'-^'stra  ^  ^'  '^'^  promise  is  conditional,  to  pay,  if  the  drawee  do  not* 
1246.— 2  w!  A  demand  must  be  made  on  the  acceptor  of  a  bill,  before  the 
Bl.  747.'      drawer  can  be  sued.      So  on  the  maker  of  a  note,  before  the. 

Of  Mk    '74A  ^^ 

Imp.  409.~  endorser  can  be  sued.  But  if  he  pay  part,  he  dispenses  with  a 
8tra.  792.Gee  demand.  And  if  an  endorsee  of  a  bill  accept  but  two  pence  of 
1  w?^  48^  the  acceptor,  he  can  never  resort  to  the  drawer.*'     So  if  the 

1  i>oagi.  250,  endorsee  give  any  time  to  the  acceptor.     As  to  the  above  rule» 
Ellis  V.  Gfl-     that  if  the  endorsee  receive  part  of  the  acceptor,  he  cannot 
ty  on  bills      '®^'^  ^^  ^^®  drawer,  when  it  must  be  for  his  advantage,  the 
214,  James  v.  acceptor  pay  a  part,  the  law  now  may  be  considered  as  being 
M? f^n**  «i  **^®''^'^®-     An^  Chitty  says,  "  it  is  now  settled  that  the  hold-* 
^-.   oogi.  ^j,  ^^y  receive    part  payment  from   the   acceptor   or   en- 
dorser, and  may  sue  the  other  parties  for  the  residue,  provid- 
ed he  do  not  also  give  time  to  the  acceptor  he.,  for  the  pay- 
ment  of  such  residue."    Same  law  as  to  the  endorsee  and  en- 
dorsor  of  a  note,  and  may  sue  the  acceptor  for  such  part  be. 

Doagl.  54,  ^  2.  BuUer,  J.  said,  that  "  it  is  settled,  that  if  a  bill  of  ex- 

Milford  9.       change  is  not  accepted,  an  action  on  the  bill  will  lie  immedi- 

^^''*  ately  against  the  drawer,  although  the  time  of  payment  is  not 

come."     And  so  also  against  endorsers,  Ghitty  183,  341 ;  and 

then  their  promise  is  stated  to  be  on  request,  1  Day's  Ca.  11* 
Kfd  70.—  t^  3.  So  an  action  lies  by  the  endorsee  against  the  endorser, 

BdHnnSia'v.  ^^  *  '^'"'  immediately  on  non-acceptance  of  the  drawee,  though 
Gloster.—  the  time  for  which  the  bill  was  drawn  be  not  elapsed.  And  it 
2H.  Bl.  378:  ^^s  held,  there  was  no  distinguishing  the  case  of  an  endorser 
361.  *"^  '    '  ^^^^  **^  ^^  *  drawer ;  "  every  endorser  is  in  the  nature  of  a 

new  drawer,"  so  liable  on  request. 
3  Mass.  R.  ^  4.  And  in  this  case  in  Massachusetts,  the  same  principle 

^^i  c^  L*^"  ^^^  recognised,  in  which  it  was  decided,  that  if  a  bill  be  pro- 
nog  &.  id.        tested  for  non-acceptance,  the  holder  may  presently  sue  the 

drawer  and  endorser,  though  the  time  of  payment  named  in 

the  bill  be  not  come.     4  Johns.  R.  144. 

2  Johns.  Ca.  ^  5.  But  only  the  maker  of  a  note,  and  the  acceptor  of  a 
"^^^  bill,  is  an  absolute  promisor.  The  drawer  of  the  bill,  and  en- 
dorser of  the  note,  subject  themselves  with  this  limitation,  if 
the  bill  or  note  be  not  paid  when  due,  by  the  acceptor  and 
maker  respectively,  the  holder  sbaU  have  his  action  against 
any  of  the  conditional  promisors,  provided  such  holder  give 
notice  thereof  in  convenient  time.  It  is  therefore  material  to 
consider  this  notice,  and  regular  protests. 

2  H.  Bl.  a78,  ^  6.  If  A,  in  England,  draw  a  bill  on  B,  in  France,  and  af 
su!eoD,'pMt  ^^  ^^  ^  negotiated  through  HoUaodi  B  refuses  to  accept  it,  or 
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pay  it,  because  prohibited  by  a  French  law,  A,  tbe  drawer,  is  Cb.  30* 
liable  for  the  whole  amount  of  the  re-exchange  between  the  Art.  10« 
different  countries.     See  post.  V,^*v^^ 

(^  7.  The  endorsee  may  recover  the  whole  bill  against  the  2  wiis.  262, 
drawer,  thoufl^h  the  endorser  of  the  bill  has  paid  him  a  part :  ^^^i^^  «. 

».     •  r  ^  ^     ^L     J  mt-  L    L         Kinsman,  or 

be  IS  no  agent  or  servant  to  the  drawer.     This  may  be  true  ;  Kennion.— 
but  what  right  has  the  endorsee  to  receive  more  than  the  iH.BI.88,Ba- 
amount  of  the  bill  ?     And  held,  if  the  endorsee  recover  part  ^^^1^^' 
of  the  drawer,  he  can  only  recover  the  residue  of  the  accept-  Robiey, 
or  ;  and  where  the  drawer  pays  the  whole,  the  acceptor  is  >  Bos.  k  P. 
discharged,  and  the  bill  ceases  to  be  negotiable.     1  Johns.  R. 
S06;  13  do.  187. 

Art.  10.  Proteits  and  reasonable  notice.     §  I.  These  are 
a  very  essential  part  of  the  transactions  respecting  negotiable 
contracts.     Notice  is  very  material.      Protests  are  more  mat- 
ter of  form.     As  to  notice,  when  A  makes  a  note  to  B,  he 
thereby  becomes  B's  debtor  to  the  amount  of  the  note,  and  so 
to  any  one  holding  and  owning  the  note.      When  the  holder 
endorses  it,  he,  in  fact,  draws  an  order  on  this  debt,  directs 
and  expects  A  to  pay  it  to  the  endorsee ;   this  too  is  his  ex-  i^^^  |go  ^ . 
pectation ;  but  the  endorser  agrees  to  pay  it,  if  A  do  not.  — Chitty 
But  the  endorser  very  justly  makes  this  conchtion,  "  A  owes  i?^J>*  i^^i 
the  debt  to  me,  if  he  do  not  pay  it  to  you,  the  endorsee,  I  will  g  Wiis.  368. 
pay  it  to  you  ;  but  then  I  must  have  from  you  timely  notice  of  — i  Maaie  L 
his  failure  to  pay,  that  if  I  must  pay,  I  may  immediately  at-  ^  ^'  ^^> 
tach  his  property,  to  secure  the  debt  he  will  owe  me."      So 
when  one  draws  a  biU. 

^  2.  The  same,  nearly,  is  the  reasoning  of  the  drawer  of  a  Boa.  b  P. 
the  bill.      It  is  primd  facte  presumed  he  gives   an  order  on  ?^T?  7'  ** 
his  property  in  ue  drawee's  hands  ;    and  if  the  drawer  mnst  dike  &al.f  as- 
pay  the  bill,  he  ought  to  have  this  timely  notice  to  secure  his  signees,  r. 
effects  in  the  drawee's  hands.      If  none  be  in  them,  which  ^*^™*** 
may  be  proved,  then  the  reason  fails,  and  he  is  not  entitled  to 
this  notice.     1  Bos.  &;  P.  662 ;  23  post. 

^  3.  If  the  drawee  refuse  to  accept,  clear  it  is,  this  notice  2  Morg.  Ess. 
ought  immediately  to  be  given  to  the  drawer.     So  if  the  draw-  ii>7  — Chitty 
ee  accept  the  bill,  and  then  refuse  to  pay  it,  this  notice  ought  }^'  lea*— ^* 
to  be  given  to  the  drawer,  except  he  have  no  effects  in  the  7  EastSfiO.— 
drawee's  hands  ;   but  future  consignments  expected  &c.,.may  4  Maulc& 
be  effects  in  drawee's  hands ;  and  if  no  effects,  drawer  may 
prove  real  damages  sustained  by  him. 

This  was  an  action  of  the  endorsee  against  tbe  endorser,  on  4  Mass.  R. 
notes  lodged  in  a  bank  in  Bo6t<Hi,  for  collection,  where  the  ^^  ^^^^  ** 
deft,  did  business.      Notice  was  given  to  maker  die  Jirsi  day  see^Sanger*r 
of  grace,  but  the  note  was  not  carried  to  him.      Notice  was  case  post. 

Wherever  a 
drawer  exists  the  demand  of  payment  h  notice  is  an  implied  condition  of  the    contract 
or  endorsement,  if  endorsed  before  or  after  dne.^0  Johns.  R.  121,  Beny  9.  Bobiaion. 
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Ch.  20     given  to  (he  endorser  the  lagi  day  of  grace.      And  held  to  he 
Jirt.  10.    sufficient^  this  being  the  practice  of  the  bank,  to  which  the 
V,^Fy«^^  deft,  submitted  ;    and  though  this  note  for  foreign  bills,  ad 
above,  was  not  negotiable,  yet  the  endorsee  recovered  against 
the  endorser ;  for,  said  the  court,  by  our  practice  the  pit.  may 
declare  as  if  the  note  were  negotiable,  that  is,  as  between  the 
endorsee  and  his  immediate  endorser  upon  his  contract.    And 
also  in  this  action  the  court  held,  that  a  promissory  note  is  not 
entitled  to  grace,  by  the  laws  of  this  State,  unless  made  pajra- 
ble  with  grace.     Time  of  grace  is  three  days, "  unless  the  last 
day  be  not  a  day  of  business,  and  then  it  is  two  days."     No- 
tice is  for  the  endorser*s  advantage,  which  he  may  waive  or 
dispense  with.     And  it  was  said,  when  the  deft,  agreed  his 
notes  should  be  lodged  in  the  bank  for  collection,  he  agreed  ta 
the  practice  of  it  in  giving  notice.     A  protest  for  non-payment 
^i^Ph^i    ™"^'  ^^  under  a  notarial  seal ;    but  for  non-acceptance,  the 
Evid.  17.—     feet  may  be  established  by  other  evidence.     13  Mass.  R.  131, 
1  DailM'iM.  Bishop  V.  Dexter  ;  2  Connecticut  R.  419  ;  12  East  171,  177, 
Legge  V.  Thorpe. 

12  Mod.  346.  ^  4.  In  an  action  on  a  bill  of  exchange,  protested  for  non-' 
sT  3  Dalhis  pay ni^nt,  the  pit.  need  not  aver,  nor  produce  a  protest  for  non- 
368,  424,  acceptance.  This  is  clearly  correct  law.  For  one  protest  is 
Browo  in  er-  sufficient  to  ground  the  action,  though  if  the  drawee  refused 
1  T.  R.  167.  to  accept,  diis  was  a  material  fact  of  which  the  drawer  was 
—2  do.  713.  lawfully  entitled  to  notice,  and  if  made  an  objection,  should  be 
^iS'n^P^  proved  ;  though  authorities,  that  one  protest,  in  such  a  case,  is 
270.— 5  Barr.  sufficient  are  many  and  clear,  though  the  law  on  this  point 
Vm'T         ^^^  "^'  ^  *"  more  antient  times.     Kyd  137,  140,  161. 

1  Salk.  I3i7~  %  ^'  Endorsed  after  due.  It  is  a  clear  principle  of  laWy 
4  Mass.  R.  that  if  the  endorsee  of  a  promissory  note  receives  it  under  sus- 
370,  Ayer  r.    pidous  circumstances,  as  if  after  payment  has  been  refused,  or 

1  Mass.  Rep.  sometime  after  it  is  made  payable^  or  if  the  endorser  is  not  to 
1, 7,  Gold  r.    be  liable  on  his  endorsement,  the  endorsee  takes  it  subject  to 

13  Caine's  R.  *"y  '^S^^  defence  to  which  it  would  have  been  subject,  if  sued 
27.->l  Johns,  by  the  promisee  ;  for  in  these  cases  the  endorsee  ought  to  en- 
2^^*"7"p     quire  into  the  validity  of  the  note.     **  A  note  payable  on  de-* 
In  £.303.        mand  is  due  presently."      In  this  case  the  endorser  did  not 
—2  Johns. R.  make  himself  liable  as  endorser,  and  the  note   was  endorsed 
^.-I3£ast  eight  months  after  it  became  due.      And  if  a  note  be  endors- 
ed in  trust,  any  evidence  may  be  admitted  against  the  trusteoi 
which  might  have  been  admitted  against  the  cestui  que  trust. 
The  yellow  fever  in  New  York  an  excuse  for  not  giving  no- 
tice be.     2  Johns.  Ca.  1 . 

2  Bl.  Com.  §  6.  What  is  timely  or  convenient  notice.  When  a  bill  is  refus- 
127  "a!i  ^*'^  ®^  payment,  it  must  be  demanded  of  the  drawer  as  soon  as  con* 
Dockwra.       veniently  may  be,  otherwise  the  law  will  imply  that  it  is  paid; 

diere  is  a  trust  between  the  parties,  and  it  may  be  prejudicial. 
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to  trade,  if  a  bill  may  start  up  at  any  time  to  charge  the  draw-  Ch.  20. 
er,  when,  in  the  mean  time,  all  accounts  may  be  settled  be*  Art.  10, 
tween  him  and  the  drawee.  In  this  case  in  Salkeld,  Sutor, 
the  drawee  failed,  and  Men,  the  holder,  kept  the  bill  four 
years. 

%  7.  In  this  action  the  court  decided,  that  if  the  maker  of  a  5  Mass.  R. 
promissory  note,  assign  all  his  property  to  the  endorser  for  his  p^^J^^^J^' 
security  against  his  endorsements,  the  endorser  b  considered  so,  a.  7 ;  'bat 
as  waiving  a  demand  on  the  maker,  as  well  as  notice  to  him*  "^  ii  Johns, 
self  as  endorser,  for  he  must  know  that  such  a  demand  or  no-  ' 

tice  is  fruitless,  "  as  he  had  secured  all  the  property  the  maker 
had ;''  and  as  "  be  must  be  considered  as  having  waived  the 
condition  of  his  liability,  and  as  having  engaged  with  the  mak- 
er, on  receiving  all  his  property,  to  take  up  his  notes,"  and  ^'^  ^^' 
the  endorser  offered  to  pay  in  foreign  bills. 

^  8.  And  the  rule  is  die  same,  as  to  any  particular  note,  if 
the  endorser  receive  of  the  makers  securiQr  to  meet  it. 

When  the  maker  of  the  note  is  insolvent  at  the  time  of  mak-  A  H.  BL  S3§. 
ing  it,  it  is  said  no  notice  is  necessary,  as  the  want  of  it  can  be 
no  prejudice.     Here  the  endorser  gave  no  consideration  for  Art,fiO. 
the  note  and  received  none. 

^  9.  In  this  case  Ham,  of  Portsmouth  N.  H.,  drew  a  bill  4Mass.lt 
February  20,  1804,  for  £500  on  Dickerson  in  Co.,  London,  84l,Atey«. 
payable  to  the  deft,  or  his  order,  at  sixty  days*  sight.     He  en-  S^fillrt  pwt 
dorsed  it  to  the  pit.     It  was  not  accepted  for  want  of  effectSi  of thb  article 
and  protested  for  non-acceptance  \  and  protested  for  non-pay- 
ment.     August  18,  1804,  the  pit.  received  notion  of  the  pro*- 
test  for  non-acceptance ;  and  September  3,   1804,  the  pit's, 
agent  called  on  the  deft,  for  payment,  and  only  shewed  him  the 
protest  for  non-payment ;  this  was  the  deft's.  first  notice  &c. ; 
but  he  said,  in  a  few  days  he  would  look  round,  and  prepare  to 
settle  it.   September  7,  1804,  having  consuhed  counsel  he  re- 
fused to  pay  it,  for  want  of  due  notice  of  the  protest  for  non- 
acceptance.      Ham,  the  drawer,  stopped  payment  Feb.  27^ 
1804,  t)r  in  eight  or  ten  days  after.     April  14,  he  left  Ports- 
mouth, and  had  not  returned.     June  10,  1804,  his  household 
liimiture  was  attached,  and  afterwards  sold  on  execution ;  his 
farm  and  stock  were  attached  March  2,  1804,  and  execution 
was  afterwards  levied  on  them. 

,  Judgment  for  the  deft,  for  want  of  due  notice.  And  held, 
that  Ham's  failing  &c.,  as  above,  was  no  excuse  for  not  giving 
notice  as  between  endorsee  and  endorser.  That  in  every  case 
the  endorser  must  have  notice.  That  it  was  forcibly  urged 
that  the  deft,  did  not  sustain  any  loss  or  damage  for  want  of 
notice ;  and  that  he  waived  any  objection  on  this  score  by 
proposing  to  pay,  but  the  court  said  there  was  no  considera* 
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Ch.  20.    tion  for  this,*  and  that  in  evcfry  case  due  notice  was  to  be  given 
Art.  10.    to  the  endorser. 

K^^v^J  ^  10.  In  this  case  one  Emery  made  his  note  to  West,  pay- 
Mass.  S.  J.  able  March  6,  1797.  West  endorsed  it  to  the  ph.  Emer^ 
iTM^'ti"  A  neglected  to  pay  about  tWo  months,  and  after  this,  and  while 
Liveraiore  »!  ^^  ^^^  solvent,  the  pit.  called  on  West  to  pay.  The  court 
West  held,  West  the  endorser  was  liable.     For,  said  the  court,  it  is 

sufficient  if  the  endorser  have  notice  and  time  to  secure  him- 
self, by  attaching  the  maker's  goods  before  he  fails.  This  de- 
cision in  this  case,  was  given  not  on  the  examination  of  many 
authorities,  and  is  clearly  contrary  to  that  in  May  v.  Coflbi,' 
which  was  made  On  great  deliberation; 
5BaiT.  2670,  ^11.  March  8,  1769,  one  Topham  drew  his  biU  on  one 
Blesardv.  Klotz  for  £30,  {Myable  six  weeks  after  date  to  the  defts.  or 
*"  *  ■  order.  They  endorsed  it  to  the  pit.  March  21,  1769,  he  had 
it  presented  for  acceptance,  and  Klots  refused  it.  April  2d, 
the  day  it  became  due,  it  was  presented  for  payment,  and  pro- 
tested for  non-parent.  April  11,  1769,  the  drawer,  Top- 
ham,  failed.  The  pit.  gave  130  notice  of  the  refusal  to  accept, 
but  April  29  gave  notice  to  the  defts.  of  Klotz's  refusal  to  pay. 
May  2d,  one  of  the  defts.  promised  the  pit.  to  pay  the  bill. 
Verdict  for  the  pit. :  and  a  new  trial  was  granted. 

1st.  Because  tlie  ph.,  the  holder  of  the  bill,  had  neglected 
to  give  the  defts.,  the  endorsers,  due  notice  of  the  drawer's  re- 
fusal to  accept  the  bill,  though  perhaps  there  was  no  need  to 
present  it  for  acceptance  before  the  day  of  payment ;  but  when 
done,  the  hcMer  should  have  given  notice  of  non-acceptance. 

2d.  Because  the  promise  made  May  2d,  to  pay  the  bill. 
Was  made  under  a  mistake  of  the  case. 

§  12.  Assumpsit  on  two  bills  of  exchange  by  the  endorsee. 
10  Mass.  R.  The  first  endorser  was  the  deft's.  intestate.  Jan.  9,  1 809,  Rob- 
1, 6,  Lenoi     crt  Fields  drew  the  bills  on  Frederick  Dawson,  London,  pay- 

adoix.  '  ^^^'  ^°  ^^  ^^y^  ^^^^  ^^'^9  to  William  Leverett,  said  intesUte, 
or  order,  January  19,  1309,  sold  to  the  pit.  in  New  York, 
through  the  agency  of  a  Mr.  Willard  of  Boston,  who  sent 
them  to  the  ph.,  endorsed  by  the  intestate.  January  27, 1809, 
the  pit.  remitted  them  to  his  correspondents  in  London,  who 
received  them  March  26,  and  on  that  and  the  next  day  dili- 
gent search  was  made  for  Dawson,  and  no  intelligence  of  him 
could  be  obtained,  but  found  no  such  person  as  Fred, 
Dawson  had  been  at  Mile-End-Road.  April  1,  1809,  were 
noted  by  a  notary  for  non-acceptance  ;  but  no  regular  evid- 
ence of  a  protest  therefor.  On  or  before  April  5,  Murdock  & 
Co.  oflfered  to  pay  the  bills  at  maturity  for  the  honour  of  the 
pit.  This  information  the  pit.  received  June  9,  1809,  and  it 
was  given  to  the  intestate  immediately.  June  3,  1809,  the 
•  Bat  contra,  BUlbee  v.  Lmnleyw— See  also  2  East  471.— Chitty  187. 
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bills  were  duly  protested  for  non-paymeDt,  and  paid  by  Mitr-    Ch.  20. 
dock  k,  Co.     June  19,  1809,  they  informed  the  pit.  of  this,    Jlrt.  10. 
and  forwarded  the  bills  and  protest.     Of  these  facts  the  intes-   v^^V^^ 
tate  was  immediately  informed  &c.  be.      The  court  held,  1st.  where  the 
This  payment  for  the  pit's,  honour  '^  did  not  vary  the  duties  of  1**^  <^>7  ^ 
the  holder ;  he  was  still  bound  to  cause  them  to  be  protested  f^^  4^^  ^f  Jo- 
for  non-acceptance,  and  at  their  maturity,  to  cause  them  to  be  \y,  a  note  or 
duly  protested  for  non-payment  by  the  drawee."     2d.  The  ^'"^"IJ^IiJ^® 
holder  was  ^*  obliged  to  give  the  same  notice  to  the  antecedent  third^° 
parties  to  the  bills,  as  if  they  had  not  been  taken  up."    3d.  scainesCa. 
No  legal  evidence  of  a  protest  for  non-acceptance,  this  need  JJ^^*  dg^~' 
not  be  sent  at  the  time,  but  the  holder  must  give  notice  of  the  manded  of 
fact  to  such  prior  parties  as  he  intends  to  resort  to."      4th.  ^®  maker  on 
When  he  sues  for  non-payment,  both  protests  must  be  produc*  tice"to  endor^ 
e4k     5th.  Here  was  an  inexcusable  delay  as  to  the  protest  for  ser  on  Mon- 
non-acceptance,  (non-payment  must  be  meant,)  not  accounted  ^|^^!V°^' 
for,  that  is  from  the  3d  to  the  19th  of  June.     Quaere  as  to  a  2  Caities  R. 
protest  for  non-acceptance*  848. 

^13.  Auumpsit  on  a  note,  by  the  endorsee  against  the  en-  10  Mass.  R 
dorser,  dated  E^cember  31,  1807,  payable  to  the  deft,  or  or-  «2,Sanfordr. 
der,  in  six  months,  with  interest  and  grace.      The  note  was  2  PhiL^vid. 
origmally  given  to  Gardner  &&  Downei,  in  renewal  of  another  21.— 11  East 
note,  signed  by  S.  Dillaway  jr.,  and  endorsed  by  S.  Williams,  J^^^^*  ^^' 
which  Gardner  &  Downer  received  for  goods  sold  by  them  to  Barton  9.  Ba- 
S.  D.  jr.      The  note  declared  on  was  endorsed  to  the  pit.  af-  i^r. 
ter  it  become  due.     No  evidence  of  any  demand  on  S.  D.  jr., 
the  maker,  or  notice  to  the  deft.,  the  endorser.     Pit.  relied  on 
evidence  tending  to  prove  that  when  endorsed,  the  day  of  the 
date  S.  D.  jr.,  the  maker,  was  insolvent,  and  the  deft,  then 
knew  it.     Held,  this  insolvency  of  the  maker,  though  so  known, 
did  not  excuse  the  holder  from  a  demand  on  him,  and  notice 
to  the  endorser.    But  see  2  H.  Bl.  336;  13  Mass.  R.  559. 

^  14.  Asiumpsit  on  a  note,  by  the  endorsee  against  the  en-  10  Mass.  R. 
dorser,  made  by  Eben.  Slorer,  payable  June  20,  1807,  to  the  ^>  Hussey  y. 
deft.,  who  endorsed  it  to  the  ph.     He  demanded  it  of  the  ^d  p"" '  *"*" 
maker  on  the  day  it  became  due,  but  neglected  eight  days  to  Evid.  17.— 
notify  the  deft,  of  the  maker's  neglect.    All  the  parties  lived  S^iJ/'^*"**' 
within  four  miles  of  each  other ;    endorser  was  discharged, 
though  afterwards  he  discovered  great  anxiety  to  procure  the 
note  to  be  paid  by  the  maker.      The  maker  and  pit.  lived  in 
Portland,  and  the  deft,  in  Cape  Elizabeth,  where  there  was 
no  Post  Office,  nor  any  mail  between  that  town  and  Portland, 
but  persons  were  constantly  passing  from  one  town  to  the  oth- 
er.    An  endorser  so  discharged  may  waive  bis  discharge,  and 
make  himself  liable  knowing  all  the  facts,  but  in  this  case  he 
did  not  do  it.     He  by  no  means  did  this  by  trying  to  get  it 
paid  by  the  maker.    Pit.  nonsuit.     How  a  bill  payable  at  a 
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Ch.  20.    banking  house,  must  be  presented  in  banking  hours.     1  Maul^ 
Art.  10.    h  Sel.  28,  29. 

V^V^^       ^15.  Aisumpsit^  endorsee  against  the  endorser.    W.  Smith 
10  Mass.  R.    made  the  note  to  the  deft.,  payable  to  him  or  order,  in  four 
»S6,  Weld  t>.  months  &c.,  endorsed  by  him  to  C.  Hatch,  and  by  him  to  the 
^'^  ^T'        ph.    This  note  was  said  to  be  in  the  Union  Bank,  dated  Oc- 
tober 12,  1804,  for  $6000.     The  runner  testified,  February 
12,  1805,  he  left  on  the  cashier's  desk  a  formal  notice  to 
Smith  of  a  note  for  $6000,  then  due  at  the  bank,  endorsed 
by  Gorham,  payable  in  four  months,  but  had  not  seen  the 
note  ;  gave  the  notice  from  the  minute  book,  and  this  contain- 
ed no  other  notes  in  which  W.  Smith  was  promiser,  and  which 
became  due  at  that  time.     There  was  like  evidence  of  notice 
left  for  the  deft.  Feb.  15,  1805.      By  the  usage  of  the  bank, 
'  notices  to  the  directors  were  so  left  on  the  cashier's  desk,  aiMl 
then  makers  of  notes  were  notified  when  notes  were  due,  ex- 
clusive of  the  days  of  grace,  and  endorsers  at  their  expiration. 
February  1805,  Smith  and  Gorham  were  both  directors  of 
the  Union  Bank,  acting  in  that  office.     Held,  from  the  facts 
the  jury  might  infer  notice  to  Smith  and  to  Gorham. 

In  this  case  too  the  rule  adopted  in  Jones  v.  Fales,  was  ad- 
hered to,  namely,  that  an  endorser  doing  business  at  a  bank, 
is  presumed  to  submit  to  the  usage  of  the  bank,  as  to  the  time 
and  manner  of  demand  and  notice. 
1  Dallas  441.      ^  ^^*  One  who  buys  a  negotiable  note  cannot  sue  it,  without 
an  endorsement,  in  his  own  name  against  the  maker.  In  Virgin- 
ia the  English  statutes  as  to  promissory  notes  are  not  adopted  ; 
and  there  held,  an  endorsee  thereof  cannot  have  an  action  against 
a  remote  endorser.     1  Cranch  290,  299,  Mandeville  b^l.,  in 
error,  v.  Biddle  &  al. ;  see  1  Cranch  181,  193. 
6  East  8, 17»       ^17.  To  omit  two  posti  is  not  due  notice.      Fits,  had  sold 
Darbishire  u  goods  to  Parker  b  Co.,  living  at  Liverpool.    The  deft,  guar^ 
al. »,  Parker.  ^j^i[^^  ^g  payment,  also  living  there,  and  on  his  guarantee  he 
was  sued  by  the  pks.,  living  at  Manchester.     Parker  and  Co. 
sent  in  payment  a  bill  accepted  by  one  Jackson,  living  in  Lon- 
.don,  dated  June  6,  1803,  payable  to  the  pits,  two  months  af- 
ter date.     August  9  it  became  due,  and  on  that  day  was  re^ 
fused  and  noted,  and  notice  to  the  pits,  by  post  10th,  and  let- 
ter delivered,  but  between  8  and  9,  the  12th,  in  the  morning, 
about  four  hours  before  the  post  left  Manchester  for  LiverpooU 
10  Johns.  R.  The  pits,  omitted  that  post,  also  that  of  the  13th,  but  sent  no- 
490,  where     tice  by  a  private  band  the  13th,  who  delivered  the   notice  to 
in  thriame    ^  drawers  about  two  hours  after  the  post  of  the  13th  ar- 
town,  notice  rived  at  Liverpool,  and  about  an  hour  before  the  post  left 
jDUft  be  per^  Liverpool  for  London.     Held,  the  pits,  made  the  bill  their 
"^  '  own  by  their  laches,  and  clearly  because  they  did  not  write  by 

the  post  of  the  13th ;  and  without  deciding  whether  they  should 
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have  written  by  that  of  the  12th  or  not ;  and  if  the  party  do    Ch.  20. 
not  write  by  the  next  post  he  must  account  for  his  omission.        Art.  10* 

^18.  Case  against  the  deft,  as  endorser  of  a  bill  of  ex-  V^^vxJ 
change,  it  became  due  on  Saturday,  and  was  refused  about  3  Bos.  &  P. 
two  o'clock  that  day    and    noted ;    again   presented   about  fiW,  Haynes 
nine  or  ten  o'clock  in  the  evening,  and  notice  was  to  the  *' 
pit.  about  noon  on  Monday.     The  pit.  gave  notice  to  the  deft, 
-on  Tuesday  about  noon.     The  holder  lived  at  Knightsbridge 
and  the  endorser  in  Tottenham-court  road.    Held,  this  was  sea- 
sonable notice.  This  bill  was  presented  last  by  the  notary  at  the 
request  of  the  pit's,  bankers ;  and  the  court  held,  they  could  not 
give  notice  till  Monday,  and  were  not  to  be  considered  as  the  pit. 
himself.     Sunday  was  no  day.     Pit.  was  in  time  if  he  inform- 
ed the  deft,  on  Tuesday,  by  the  course  of  the  post,  and  it  did 
not  appear  he  received  notice  before  the  post  went  out  on 
Monday.     Notice  "  must  be  given  with  all  the  despatch  that 
can  reasonably  be  expected."    It  will  be  observed  the  seven 
or  eight  hours  delay  to  employ  the  the  notary  was  not  ques- 
tioned or  explained,  nor  is  it  settled  the  law  allows  a  day  for 
the  holder's  brokers  to  act  and  give  him  notice ;  but  see  Scott 
V.  Lifibrd,  s.  35  ;  the  insolvency  of  the  drawee  is  not  an  excuse 
for  presenting  the  bill,  11  East  114,  Esdailc^  v.  Sowerby. 

^19.  When  an  agent  drawn  on  must  have  notice.  Assump-  3  ^^  ^  p 
sit,  endorsee  against  the  drawer  on  a  bill.  Cotton  the  deft,  of  239,  ciegg  k 
Charleston,  S.  C,  agent  of  Cullen  of  Liverpool  in  England,  »^- «'  ^^"<>"v- 
drew  his  bill  on  him  in  favour  of  Miller  &&  Robertson,  also  of 
Charleston,  for  £500  payable  ninety  days  after  sight.  They 
endorsed  it  to  Booth  h  Co.,  also  in  America,  and  they  endorsed 
it  to  one  Jacks,  also  here,  and  he  to  the  pits.,  merchants 
in  Manchester,  in  England  Cotton  expecting  Cullen  would 
fail,  and  the  bill  be  dishonored,  lodged  property  with  Miller  & 
Robertson,  and  Booth  b  Co.,  to  answer  the  bill  if  returned, 
they  engaging  to*  restore  it  if  exonerated  from  the  bill.  .This 
bill  was  refused,  and  no  notice  was  given  to  Cotton.  Held,  he 
was  discharged  ;  for  this  **  bill  was  drawn  by  an  agent  on  a 
principal,  and  when  acceptance  was  refused,  the  pit.  should 
have  given  notice  thereof  to  the  drawer."  Clearly  when 
drawn  he  was  entitled  to  notice,  and  was  not  deprived  of  it  by 
his  said  deposit.  No  fraud  in  this  case,  and  it  is  on  the 
ground  of  fraud  the  courts  dispense  vrith  notice  to  the  drawer, 
having  no  effects  in  the  hands  of  his  drawee.  The  goods  so 
deposited  were  Cullen's.  The  drawer  of  a  bill  must  have 
reasonable  notice  of  non-acceptance ;  if  his  effects  in  the 
drawee^s  hands  be  attached  after  the  bill  is  dravm,  and  before 
presented.  Notice  must  be  given  by  the  holder  or  by  one  ap- 
pointed by  him,  or  by  one  fiable  as  endorser.    Holder  may 
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Ch.  20. 
Jlrt.  10. 


2  H.  Bl.  609, 
SanodefBonb 
•I.  V.  lodge. 
— See  Art. 
SO,  8. 38.— 
8  Taan.  398, 
CallaghaD  v. 
AyleU.— 
17  Johns.  R. 
248.— 1  Star- 
kie  468.— 
6Taan.354^- 
2  PhiL  £vid. 
919. 


7Ea8t369, 

OlT». 

Mageones. 


7£a8t.886» 
Pttrker  V. 
Gordon. — 
3  Maule  & 
Sel.  IGO. 


1  Johns.  Ca. 
99,  Liffiog- 
wellb  al.v. 
White.— 
Patnam  v. 
SuUivan, 
4  Mass.  R.45. 


sue  before  such  notice.     14  Mass.  R.  116,  121,  Stanton  if« 
Blossom. 

^  20.  Where  a  note  it  payable  at  a  certain  houses  a  demand 
there  is  sufficient.  One  Sharp  made  his  note  to  Wilkinson  or 
order,  and  made  a  minute  at  the  bottom  of  it  that  it  was  to  be 
paid  at  the  house  of  Saunderson  b  Co.  Wilkinson  endorsed  it 
to  Judge,  he  to  Sanders  b  Co.,  and  they  to  the  pits.,  bankers, 
to  cover  their  acceptances.  Before  the  note  became  due 
Sharp  absconded.  Plt&  sued  Judge,  second  endorser.  Held^ 
not  necessary  to  prove  an  actual  demand  on  Sharp.  2d.  If  a 
note  be  made  payable  at  a  certain  house,  a  demand  of  pay- 
ment there  is  enough,  and  as  a  demand  on  the  maker.  3d. 
Putting  a  letter  into  the  Post  Office  to  the  endorser,  in  proper 
time,  informing  the  maker  has  not  paid  th^  note  when  due,  is 
good  evidence  of  notice  to  the  endorser.  4th.  And  as  the 
pits,  held  the  note  to  be  paid  at  their  house,  it  was  demand 
enough  on  Sharp  for  them  to  turn  to  their  books  and  examine 
bis  accounts  with  them.  Not  necessary  to  present  it  at  the 
place,  if  it  be  mentioned  at  the  bottom  of  the  note  or  on  tb» 
back. 

^21.  y  the  drawer  has  any  effects  in  drawee^ s  hands 
when  he  draws^  he  is  entitled  to  notice.  Payees  of  a  bill 
against  the  drawer.  Held,  1st.  Must  be  a  protest  for  non-ac- 
ceptance, to  recover  against  him.  2d.  Noting  non-acceptance, 
and  protest  for  non-payment,  is  not  sufficient.  3d.  At  any 
rate  the  holder  must  give  notice  to  the  drawer  of  the  non-ac- 
jceptance.  4th.  No  excuse  for  the  omission,  the  drawer  had 
no  effects  in  the  drawee's  hands,  when  the  bill  was  refused  ac- 
ceptance or  afterwards.  5th.  It  is  enough,  if  he  had  some  ef- 
fects (to  whatever  amount)  in  the  drawee's  hands  when  the 
bill  was  drawn.  Want  of  such  effects  averred  in  the  ph's. 
declaration.  As  to  effects  be,  see  Bucherdike  v.  BoUman, 
Goo(lall  v.  Dolley,  Rogers  v,  Stearns,  &c.  be,  2,  3,  33,  this 
art.  Deft,  withdrew  his  effects  pending  the  biU,  and  before  it 
was  presented.  As  to  such  effects,  see  4  Cranch  14), 
Freach's  case. 

%  22.  If  A  accept  a  biU  to  be  paid  at  his  banker* s  house,  the 
holder  impliedly  agrees  it  be  presented  there  for  payment^  m 
the  usual  banking  hours  ;  though  he  is  not  bc^md  to  agree  to 
such  special  acceptance,  and  if  he  presents  it  after  snch  hours, 
without  effect,  the  bill  is  not  dishonored  so  as  to  charge  the 
drawer.  A  refusal  at  such  particular  place  to  pay  a  note  need 
not  be  averred.     See  2  Phil.  Ev.  34. 

%  23.  J^Totice  waited.  The  endorser  of  a  note  not  payable, 
told  the  holder  the  maker  had  absconded,  and  he,  the  endorser, 
being  secured,  would  give  a  new  notci  and  requested  time  to 
pay }  the  note  fell  due  in  the  mean  time.     Held,  the  holder 
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need  not  demood  it  of  the  maker,  or  notify  the  endorser,  for    Ch.  30. 
the  endorser  had  waived  notice  by  the  course  he  bad  taken.    Art.  10, 
2  Phil.  Evid.  17,  but  if  not  waived  See.,  the  note  must  be  de^  Vi^V^i/ 
manded  of  the  maker,  when  payable. 

^  34.  Reoionabh  notice  is  laWj  and  fact  for  the  jury.  The  8  Johns.  R. 
deft,  endorsed  a  bill  of  exchange  and  was  sued  in  Maryland,  ^^>^'^^9 
and  judgment  against  him.     In  this  action  the  pit.  declared  on  Br^deo^ 
a  protest  for  non-acceptance,  also  non-payment,  and  the  action  Quaere, 
was  tried  by  a  jury  in  Maryland,  and  verdict  for  the  pit. ;  on  this  L^^East^^* 
judgment  pit.  brought  assumpsit  in  New- York.      Held,  the  us.— 4^  East 
question  of  reasonable  notice,  or  due  diligence,  was  compound-  j^— P<^g'- 
ed  of  law  and  fact,  and  proper  for  the  jury's  consideration,  q^  '49  ._r^* 
3d.  Having  been  once  fairly  litigated  and  decided,  though  in  f>  Sch.  &  Lef. 
another  State,  it  ought  to  be  at  rest.      Same  is  tried  %y  a  J^*^^**' 
)ury  in  Pennsylvania  as  a  question  of  faet,  and  not  of  law.     3  17  Johns.  R. 
Johns.  Ca.  337,  same  a  fact*  ^• 

^  35.  Agent  must  send  the  notice  to  his  principal  of  the  refusal  2  johni.  Ca. 
of  a  bill,  both  of  non-acceptance  or  non-payment,  with  the  pro-  1,  Tanno  «. 
test.     It  is  the  duty  of  the  principal,  or  remitter,  to  give  im-  Lagu^- 
mediate  notice  to  the  drawer  &c.,  but  the  agent  may  notify  if 
seasonably  done. 

^  36.  A  note  or  check  payable  on  demand,  must  be  de-  2H.BI.  666. 
manded  in  a  reasonable  time  after  receipt  of  it,  or  the  endor-  ^|4**2Xm' 
ser  is  not  held,  that  is,  usually  twenty-four  hours  in  the  same  217!      ' 
town,  or  next  morning,  or  by  the  next  post. 

Assumpsit  by  Tindal  ta  al.,  endorsees  of  a  note  against  IT.R.  167, 
Brown,  the  endorser.     Aug.  31,  1784,  one  Donaldson  made  J.' Brown  — 
his  promissory  note  to  Brown  for  £35  3«.,  payable  Oct.  3,  Chitiy  134. 
1784,  or  Oct.  5,  allowing  grace.     He  endorsed  it  to  the  pit. 
The  parties  all  lived  within  twenty  minutes'  travel  of  each  other. 
Oct.  5,  the  pit's  clerk  called  on  D.,  the  maker,  at  10  o'clock 
in  the  morning,  and  not  jSnding  him  at  home,  left  regular  no- 
tice of  the  demand  of  payment.     Oct.  6,  between  10  and  11 
he  called  again  on  D.,  who  promised  to  pay  the  note  before  the 
bank  was  shut  that  day  (bank  was  open  from  9  to  4).    Note  not 
being  paid,  he  called  again  Oct.  7,  and  not  finding  D.  at  home, 
he  called  on  Brown,  the  endorser,  and  asked  lor  payment ; 
he  refused,  saying,  the  pits,  had  made  it«their  own.     Donald- 
son, Oct.  6,  left  word  with  Brown's  wife,  desiring  Brown  would 
pay  the  note  for  him. 

Verdict  for  the  pits,  and  a  new  trial  was  granted,  and  an- 
other verdict  for  the  pits.,  and  another  new  trial  granted. 
Then  a  special  verdict,  and  judgment  for  the  deft. 

Points  settled  ;  first,  the  holder  himself  must  give  reason- 
able notice  to  the  drawer  or  endorser,  that  the  bill  is  dishon- 
oured by  the  acceptor,,  or  the  note  by  the  maker.  Second, 
that  he,  the  bolder,  looks  to  the  drawer  or  endorser  for  pay- 


404 


ASSUMPSIT. 


Ch.  do. 
Art  10. 


1  T.  R  168. 
•^Chitty  214, 
254.-6  East 
8.— Dougl. 
516. 


9alk.  442, 
Ward  V. 
Evans. 
Stra.  415, 
608y  829, 
Coleman  9. 
Sayer. — 
2  Stra.  1218, 
Fletcher  r. 
Sandys. 

6  Mass.  R. 

167,  170, 
Colt  t.  No- 
ble. 


4  Mass.  R. 
45,  Putnam 
V.  Sullivan. 
Evidence 
the  maker  is 
not  to  be 
found  &.C. 
2  Gaines'  R. 
121,  Stewart 
V.  Eden. 
4  Mass.  R. 
245,  Jones  r. 
Fries— Ld. 
Raym.  743. 
2  H.  B1.  509. 
See  Tindal 
9.  Brown 
ante. 
Cbitty 
on  Bids  176, 
177.— 2  H. 
Bl.  509,565. 
—6  East  7. 

Chltty  177, 
179,244.— 
1  Johns.  9* 
294. 


menu  Third,  that  the  maker's  giving  notice  to  the  endorfler 
was  to  no  purpose.  Fourth,  that  what  is  reasonable  notiee  itf 
partly  a  question  of  fact,  and  partly  a  question  of  law ;  that  is, 
the  jury  must  find  the  facts,  as  distance  of  place  be.,  and  the 
court  must  decide  the  law,  what  is  a  legal  or  reasonable  notice, 
on  the  facts  proved,  so  far  as  that  the  jury  ought  to  be  directed 
by  the  court.   ' 

Fifth,  that  the  notice  ought  to  be  as  early  as  the  distances 
and  circumstances  will  admit ;  that  the  holder  ought  to  write 
by  the  next  post  be.  Sixth,  that  reasonableness  of  time  is  a 
question  of  law,  not  of  fact.  Seventh,  that  in  no  case  has  it 
been  determined,  that  the  endorser  is  liable,  after  the  holder  of 
the  dote  has  given  time  to  the  maker.  See  1 1  Johns.  R. 
187,  Bryden  v.  Bryden. 

^  27.  But  the  demand  of  a  neighbour,  the  next  day,  has 
been  held  sufficient.    2  Ld.  Raym.  928. 

^  28.  So  it  is  not  negligence  to  keep  notes  in  the  same 
town  from  2  o'clock  one  day,  till  9  o'clock  the  next  day*  Ld« 
Raym.  743«  Nor  here  if  what  is  usual  is  done ;  but  to  keep 
them  from  Saturday  to  Tuesday  is  too  long. 

^  29.  A  citizen  of  the  United  States  in  India,  endorsed  to 
merchants  there  a  bill  payable  in  London,  and  returned  to  the 
United  States.  The  endorsees  sent  to  London,  where  it  wad 
protested  for  non-acceptance  and  non-payment,  and  sent  back 
to  the  endorsees  in  India,  who  in  a  reasonable  time  sent  no- 
tice to  the  endorser  in  the  United  States.  The  court  held, 
the  endorser  was  liable.  It  was  tbe  business  of  the  endorser's 
agent  in  London  to  give  notice  to  his  principal. 

^  30.  This  was  an  action  by  the  endorsee  against  the  en- 
dorser of  a  promissory  note.  And  the  court  held,  that  the 
pit.  is  not  bound  to  prove  a  demand  on  tbe  promisor,  if  it 
appears  he  has  absconded  before  tbe  note  became  payable. 
For  "  when  the  note  in  this  case  was  due,  it  could  not  be  pre- 
sented to  the  promisor  for  payment,"  and  so  ^*  ihete  was  no 
neglect  in  the  endorsees." 

^31.  If  payment  of  a  promissory  note  made  payable  with 
grace,  be  demanded  of  the  maker  before  the  last  day  of  grace, 
the  endorser  is  not  hqlden.  12  Johns.  R.  423,  Griffin  v.  Goff* 

Demand  where  and  how  made.  If  a  note  be  made  payable 
at  a  particular  house,  a  demand  of  payment  at  that  house  is  a 
demand  on  the  maker,  as  he  agrees  such  shall  be  the  demand* 

^  32.  So  the  putting  a  letter  into  the  post-office  to  the  eo* 
dorser  in  proper  time,  informing  him  that  the  maker  has  not 
paid  the  note  when  due,  is  sufficient  evidence  of  notice  to  the 
endorser. 

And  ''  where  there  is  no  post,  it  is  sufficient  to  send  notice 
by  the  next  ordinaiy  mode  of  conveyance,  though  it  may  not 
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be  file  earliest'^    Post-office  notice  is  good  in  MuMcbosetti^    Ca.  90* 
New  York,  &ec.  Jbt.  1«« 

^  £^  If  the  bolder  of  a  bill  do  not  give  notice  to  the  drawer  V^^v^J 
of  nQn«aeceptaoee,  the  objection  is  6xxiB  away,  by  shewing  the  a  x.  R.  718, 
drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time :  ^gen  «• 
so  if  the  drawer  be  indebted  to  the  drawee*    By  some  autho*  i*i\  jl  406. 
rities  the  drawer  must  have  no  efiects  in  the  drawee's  hands,  — SBoa.^ 
from  the  time  of  drawing  the  bill  to  the  time  it  becomes  pay-  \'^^^^ 
able,  in  order  to  make  notice  unnecessary ;  but  if  he  have  174.^1  B09. 
none,   at  the  time  of  the  refusal  to  accept,  it  seems  to  be  &  P.  625.--- 
sufficient ;  for  then  he  cannot  suffer  for  want  of  notice,  and  ^y^^'  ^ 
he  too  must  know  how  his  affairs  or  accounts  stand  with  the  2  d.  b  £. 
drawee.     And  if  on  demand  the  drawer  says,  the  bill  must  be  718. 
paid,  it  is  a  promise  be*,  that  waives  notice. 

^  34.  The  endorser  of  a  bill  may  be  sued  without  calling  ^%J^* 
on  the  drawer,  for  both  are  conditional  undertakers.  247!      ' 

%  35.  A  bill  was  presented  the  day  it  became  due,  by  the  ft  East  847, 
banker  ai  the  holder  for  payment,  and  it  was  dishonoured ;  ^^  *'  ^^' 
and  on  the  next  day  it  was  returned  to  the  holder,  who  gave 
notice  the  next  day  to  the  drawer.  Held,  this  notice  was  sea- 
sonable. This  bill  was  drawn  March  1,  1606,  by  the  deft,  on 
one  Moses  Agar,  payable  in  three  months  after  date.  The 
ph.  being  the  holder,  and  haying  placed  it  m  the  hands  of  his 
banker^,  June  4,  when  the  bill  became  due,  a  clerk  of  the  ban** 
ker's  presented  it  for  payment,  and  it  was  refused ;  on  the  5th 
they  returned  it  to  the  ph.,  who  by  letter  put  into  the  post- 
office  on  the  6th  gave  notice  to  the  deft,  of  the  dbhonour ; 
pit.  lived  in  London,  and  the  deft,  at  Thadwill.  Jury  found 
for  the  ph.  New  trial  refused^  The  three  material  pomts  as 
10  notk^e  are  seen  in  this  case ;  first,  the  day  of  computation : 
second,  the  post-office  notice  is  good :  third,  notice  lo'  the 
drawer  was  sent,  the  6th,  which  for  any  thing  that  appears  might 
have  been  sent  the  4th  of  June,  when  dishonoured  by 
Ae  drawee.  It  is  sufficient  notice  to  the  endorser  of  a  bill  of  e  Man.  R. 
exchange  to  put  a  letter  into  the  post-office,  directed  to  him,  ^j.^^^"^ 
containing  notice  of  its  being  protested  for  non-pajrment, 
though  there  be  no  evidence  the  letter  was  received  ;  a  mode 
ef  notice  the  endorser  is  presoraed  to  assent  to. 

^  36.  Ai  to  nciieej  a  copy  of  die  protest  of  a  foreign  bil  s  Man.  R. 
asust  be  given  or  offered  to  die  drawer,  or  doe  diligence  used  ^  Blake- 
10  famish  him  with  notice,  in  order  to  cha^e  him  if  he  had  a  '^^ '''  ^'^ 
right  to  draw. 

I^^eeial  eni^imuitU.  T%e  payee  of  a  bill  of  exchange  eo- 
donied  it  thus :  "  should  the  within  exchange  not  be  accepted 
and  paid  agreeably  to  its  contents,  I  hereby  engage  to  pay  die 
hoMer  in  addition  to  the  principal  twenty  per  cent,  damages.'' 

VOL.  I.  5^ 
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Ch.  so.    Held,  a  bona  fide  holder  m^ht  huert  above  this  atipiilatioii  tt 

Afi.  10*    direction  to  pay  the  contents  to  his  order  for  valae  received. 

^^y^^       ^  37.  Also  held,  that  an  endorsee  of  a  bill  of  exchange 

cannoC  maintain  an  action  on  it  against  the  drawer  or  acceplorr 

without  proving  the  signature  of  the  payee  become  endorser. 

Where  notice  is  necessary  due  diligence  is  the  same. 

6  Mass.  R.         $  ^'  Seoionahh  demand  fye.     September  33,  1806,  deft* 

428,  Than-    at  Portland  gave  his  note  to  one  Samuel  Brooks,  payable  on 

M^oirn        demand.  Tins  was  obtained  unfairly.  Seven  days  after,  it  was 

endorsed  fairly  to  the  pit.  in  Boston,  who  was  innocent  of  any 

fraud,  and  he  recovered.     This  note  in  seven  days  drawn  in 

Portland  could  not  in  Boston  be  considered  over  due.    It 

seems  to  follow,  that  if  the  holder  at  the  end  of  seven  days 

had  given  notice  to  the  endorser  the  maker  had  failed  to  pay 

it,  this  notice  had  been  in  season. 

6  Mass.  R.  '  ^  39*  A»9ump9ii  by  the  endorsee  of  a  promissory  note  pay- 
449,  Widge-  able  at  a  certain  day  with  grace,  notice  to  the  endorser  the 
^f>.  Monroe  j^^^  j^^  ^f  grace,  the  maker  has  not  paid,  is  sufficient ;  and  a 

party  to  a  usurious  negotiable  security  is  not  a  witness  to  de* 

feat  it  on  the  ground  of  usury.     The  notice  to  the  maker  was 

the  first  day  of  grace,  but  he  was  out  of  the  country,  so  no 

demand  of  payment  on  him  was  necessary. 

Berkshire  ^  40.  If  the  endorser  of  a  promissory  note  waive  his  right 

^uikv.         of  notice,  still  the  endorsee  must  demand  payjnent  of  die 

Jones.  promiser  in  due  time  ;  but  yet  if  the  note  be  made  payable  at 

a  day  add  place  certain,  and  the  endorser  is  there  ready  to 

receive  payment,  no  further  demand  on  the  promiser  is  oe* 

cessary  to  charge  the  endorser.    And  if  at  a  bank,  it  b  enough 

the  officers  are  there  at  bank  hours  ready  to  receive  the  con«> 

tents  of  the  note,  for  then  only  need  the  holder  call  on  the 

maker  to  pay. 

7  Mass.  R.  *  ^  41.  If  A  endorse  my  bill  of  exchange  only  to  accoramo* 
449,  Warder  date  me  as  drawer,  and  I  have  no  effects  in  the  drawee's 
Tocker.         bands,  yet  he  is  entitled  to  notice  of  protest  of  non-aoc^tance. 

2.  *^  If  one  by  mistake  of  the  law  acknowledge  himself  under 

an  obligation  the  law  will  not  impose  upon  Um,  he  shall  not 

be  bound  thereby.'' 

^  7  Mass.  R.         %  42.  The  endorsees  sued  a  note,  dated  at  Boston,  Septem* 

'  488,  Free-     \^x  4, 1806,.againstthe  endorser,  to  pay  in  nine  months;  pay- 
man  v.  Boyn-  t-mi*  «  t     .       i»^  t  «  T  -^ 

ton,  cited  2    >"®°^  ^^  Wiscasset  was  demanded  of  the  maker,  June  IQt, 
Phil.  Evid.     1807.    July  3,  1807,  was  again  demanded  of  him,  person 
Massfa  509.  ^^°^^°di°g  ^^^  havbg  the  origmal  note,  and  refused ;  the  same 
'  day  notice  to  the  deft. ;  the  endorser,  maker  and  ddu  inhabi- 
tants of  Wiscasset.    The  demand  on  the  10th  of  June  was  m 
season,  but  July  3,  too  late ;  but  the  demand,  June  10,  was 
bad.     1.  Because  the  demander  had  not  the  note  to  (kliver 
on  payment.    2.  Because  no  notice  then  to  the  endooer  of 
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fefusal  to  pay  by  the  maker.  Some  exceptions  to  the  first  Ca.  39* 
rule,  as  to  notes  lost  or  lodged  in  banks  &c.  Mail  three  days  Jlrt.  10. 
between  Boston  and  Wiscasset  at  most.  ^^^V^^ 

^  43.  Endorsee  of  a  note  against  the  endcMrser.  October  7  Maae.  r 
14>  1805,  one  Charles  Shaw  gave  his  note  to  the  deft,  or  ^f^^^^* 
order  on  demand,  endorsed  blank  to  B.  Kimball,  who  Jan- 
uary 1806,  demanded  it  of  the  maker  who  was  insolvent,  but 
February  paid  a  part  to  Kimball,  he  transferred  it  to  the  ph., 
but  did  not  endorse  it*  Spring  1807  pk.  demanded  it  of  the 
maker,  and  Spring  of  1808  demanded  it  of  the  deft.  Judg- 
ment for  the  deft.,  for  there  was  no  notice  to  him  till  1808. 
See  s.  46  ;  11  East  114 ;  2  Caines'  R.  343 ;  1  Sel.  N.  P. 
317 ;  4  Crancb  146. 

^  44.  Endorsee  v.  Endaner.     Note  for  foreign  money ;  8  Mast.  R. 
the  maker  left  the  State  before  the  note  became  due,  pit.  left  fs^|^^J[ 
a  demand  at  his  house  the  day  it  became  due,  and  that  day   '  ' 

aotiBed  the  deft,  the  note  was  unpaid,  and  requested  payment. 
Held,  the  endorser  was  liable,  though  not  mformed  the  maker 
was  absent.  And  the  note  was  negotiable :  as  to  foreign  bills, 
see  Jones  v.  Fales,  above. 

^  45.  Endorsee  of  a  note  against  the  endorser,  after  the  9  Mass.  R. 
ph.  had  failed  in  an  action  against  the  maker  because  usuri-^>^,^^ 
OU8.    Held,  the  endorser,  the  original  payee,  was  liable  with-  •  see  ch.  82) 
out  notice  for  the  amount  of  the  note,  but  not  for  the  costs  of  &•  2^—2  ^^' 
the  first  action,  for  the  deft,  said,  he  was  ready  to  pay  princi-  ^d!  R^m^ 
pal  and  interest,  but  not  said  costs,  as  it  amounted  to  a  recog-  iso. 
nition  of  the  illegality  of  the  note,  and  the  deft,  knowmgly  sM 
a  void  note.    The  endorsement  was  a  new  contract. 

^  46.  Jli9umps%tf  Endorsee  v.  Endorser  of  a  note.     Held,  ?J^Y;'  \ 
that  where  a  bank  establishes  rules,  usages,  and  by-laws,  as  to  Ken.  Bank  v. 
demands  on  makers  of  promissory  notes  and  notices  to  endor^  Ptt«e^Same 
sens,  those  domg  business  at  it  are  subject  thereto ;  makers  |'q^*°^°'*^ 
notified  one  day  at  least  before  the  note  was  due.    Deft,  had 
dealinjpB  at  this  bank,  and  agreed  to  this  form  of  notice ;  not 
aecessaiy  to  prove  the  parQr  receives  post-ofiSce  notice. 

In  this  case  the  pit.  was  an  endorser  on  a  $1500  note  to  the  0  Mass.  R. 
pit.  given  by  Stephen  Low,  promiser,  payable  ki  nine^  days,  ^^em^^ 
dated  Ocldl>er  22, 1810,  deposited  for  collection  be.  January  Bank.— if 
28,  1811,  notices  left  for  Low,  also  for  the  pb.  at  his  house,.  pn«P«y>>a^ 
riittt  up,  that  to  the  pit*  was  returned  to  the  bank.    January  i^w^c^Miy 
31,  cashier  wrote  by  mail  to  the  pit.  at  Baltimore  or  Alexan-  on  Bills  ise 
driia,  advising  him  of  Low's  failure,  and  that  said  note  remain-  Jj^^i^jJ^ 
edy  adding,  "  as  you  will  have  to  pay  it,  best  you  might  se^  b  pTaae.— 
eure  property  of  Low"  &c.    Pit.  received  the .  letter  and  ^  ><«••  R< 
answered  it,  and  requested  the  cashier,  Mpriarty,  to  get  secu-  ch.  io^tTlOi 
lity  of  Low  if  necessary.    He  catised  attachroeats  to  be  made  s.  9. 
or  the  ph.  accerdin^y.    Abrch  &,  pit.  paid  the  note,   ^fo 
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Ch.  30.  evideiice  he  then  had  obttiMd  waj  correct  mforniatkm  of  the 
Art*  10.  neglect  to  notify  &c.,  but  before  the  8th  of  March  he  got  it,  and 
then  demanded  back  hb  money.  Mafch  16,  the  ouhier  paid 
the  sum  to  the  owner  of  the  note  ;  cashier  had  no  oompensa- 
tion  for  collecting  notes,  and  the  bank  had  voted  in  1803,  not 
to  be  responsible  in  snch  cases*  Pit.  after  he  sued  the  bank 
relinquished  his  attachments,  of  no  value,  on  Low's  estate. 
Judgment  for  Garland  to  recover  back  what  he  pldd,  and 
interest  from  the  date  of  the  writ,  on  the  ground  the  pit.  was 
under  no  legal  obligadon  to  pay  the  note,  "  as  there  had  b^en 
no  regular  demand  on  the  maker,"  ^*  he  paid  the  money  under 
a  misioppreheosion  of  the  faets^  lis  well  as  a  mistake  of  the 
law  ;'*  passing  the  money  to  Cross'  credit  was  not  paying  it 
over,  so  the  defts.  were  liable,  though  they  acted  as  his  agents. 
Nodce  to  Low,  the  maker,  was  too  late. 

SM^WhKe^i.      ^  *'^*  ^  °**^®  ^^^  writt»n  thus :  "  New  Bedford,  April  19, 

Howlaod.       1806.     For  value  received,  I  promise  to  pay  William  White 

or  order,  the  sum  of  $2M  on  demand,  with  interest  till  paid, 

as  witness  my  hand,  Nathan  Taber."     On  the  back  of  the 

note  was  the  following  endorsement,,  viz :  *^  April  19,  1606. 

For  value  received,  we  jouitly  and  severally  undertake  to  pay 

the  money  within  mentioned,  to  the  said  WilKam  White,  signed 

John  Coggswell  jr,  John  N.  Howlaikd  "     Held,  these  endorsers 

wrere  bolden  as  <Mriginal  pr<misorSj  and  so  not  entided  to  notice. 

"  The  efiect  of  the  defrs.  signature  is  ti'O  same  as  if  he  bad 

subseribed  the  note  on  the  face  of  it  as  a  surety."    And  so  like 

9  BItM.  R.      the  case  of  Hunt  e.  Adams.    One  of  two  executors  cannot  en- 

^^*  dorse  a  note  made  to  them  as  esfecutortj  not  being  copartners. 

Smith  V.  Whiting. 
9  Mass.  Itep.       ^  48.  Assumpsit,  endorsee  v.  endorser,  on  a    note,  evi* 

^riJL^'^^'  ^^"^^  ^®  ^®^*  ^^»  ^®  maker  told  him  payment  had  been 
Phil.  £vtd.  duly  demanded  of  him,  is  no  proof  such  demand  had  been 
fil*  made  ;  and  if  the  endorser,  believing  a  demand  has  been  duly 

made  oa  the  maker  and  due  notice  given  the  endorser,  and 
believing  himself  liable,  takes  measures  for  indemnity ; 
this  does  not  excuse  the  holder  from  proving  a  regular  demand 
and  notice.  And  if  the  maker,  before  the  note  becomes  due, 
assigns  all  his  property  to  the  endorser,  he  is  considered  as 
waiving  notice,  be. 
4^^ttie  V.  ^  ^^'  Endorsee  v.  the  maker  of  a  note  of  $500,  dated 
0*Brfeii.  •  '  Dec.  1,1808,  payable  in  sixty  days  to  Jos.  O'Brien,  and  endors- 
ed by  hkn  to  the  ph.  An  Insurance  Company  was  inoorporat* 
ed,  and  held  to  vest  their  stock  in  certain  specified  funds ;  blit 
instead  of  this,  received  their  private  notes,  from  the  se^wal 
stockholders,  in  payment  of  their  respecstive  shares*  Held^ 
they  were  bovnd  to  tMiy  their  notes  at  the  time.  £dwt^d 
Little  sued  diis  tiote,  ttie  property  of  it  was  m  the  ctirpcMliOtt) 
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Imt  «s  endorsed  blatik,  the  court  held  he  could  sue  and  dis*  Ctt.  80* 
chai^  k.  The  pit.  came  faiiiy  by  the  note,  though  he  did  Jlrt*  10* 
not  prove  a  legal  transfer  to  himself.  V,«^v^J 

Second  tndcrier  paying  a  noie^  mu$t  give  notice  to  Aefint*  8  Johns.  Ca. 
The  holder  of  a  promissory  note  got  payment  of  the  second  en*  ^|^^^J^^*' 
dorser,  on  the  maker's  default.     Held,  the  second  endorser  was 
bound  to  pay,  and  iinmediately  to  give  notice  to  the  first  en- 
dorser, and  if  he  fail  to  do  this  as  soon  as  he  receives  the 
note  iirom  the  holder,  the  first  is  discharged. 

^  50.  BiUs  at  tight^  what  is  aeeeptancCf  or  protest  for  Hon-  ^^^^^  t^. 
tiee^tanee.    There  is  no  time  fixed  when  a  bill  drawn  payable  218, 200^ 
at  itghtf  or  a  certain  time  after,  shall  be   presented  to  the  ^'^.;^'*^^^' 
drawee,  but  it  mustbe  in  a  reasonable  ttmcj  of  which  the  jury  D'Eeuino^ 
will  judge,  and  need  not  be  by  the  earliest  opportunity.     The  4  TJt  170, 
9  fe  10  Win.  UI.  does  not  apply  to  bills  to  be  paid  after  s^ht.  l^^* 
1  W.  Bl.  1.  ^ 

$  51.  No  protest  for  the  non  payment  of  a  bill,  can  be  be-  6T.11.212. 
ibfe  the  day  the  bill  is  payable,  and  to  demand  payment  before  -*cbitty,209. 
18  a  nullity. 

^  62.  Possesrion  of  a  bill  of  exchange  is  evidence  of  a  powe|  1  Dallas 
to  receive  payment  in  common  cases ;   noting  for  non-accept-  ^i^^'  ^ 
anee  of  auch  a  bill  is  not  sufficient,  there  must  be  a  protest  chitty  ao5. 
for  it. 

^  53.  Manner  of  computing  tine.  On  bills,  the  day  of  tlie  ^  Mass.  R« 
Sate  is  not  computed,  but  the  day  of  payment  is;  and  the  ^^' 
length  of  time  is  as  in  the  common  cases,  and  it  is  immaterial 
whether  you  reckon  the  day  of  the  date  or  the  day  of  pay^ 
ment ;  both  ways  come  to  the  same  thing :  for  instance,  a  note 
dated  June  Ist,  payable  in  30  days,  is  payable  July  the  1st, 
if  we  reckon  the  day  of  the  date  as  one,  then  thirty  days  must 
be  complete  before  the  note  can  be  demanded  or  sued,  and  it 
fs  demandable  or  suable,  tile  first  moment  of  the  thirty-first 
day,  that  is  of  the  Ist  day  of  July ;  but  if  we  do  not  reckon 
the  day  of  the  date  as  one  of  the  thirty,  but  begin  to  reckon 
the  dd  day  of  June,  then  the  note  is  demandable  or  suable 
the  thirtieth  day :  that  is  still  the  first  moment  of  the  first  day 
of  July.  The  court  now  decides,  not  the  jury,  when  a  b& 
18  paymble. 

%  54.  In  ecmman  cases,  says  Chitty,  ^  when  computation  is  Chitty  2Q8j 
to  be  made  from  an  act  done,  the  day  in  which  an  act  is  done,  ^^^^  ^^' 
muet  be  included,"  but  by  the  hw  mcrthant  is  excluded ;  so  a  ' 
bill,  at  10  days  sight,  presented  June  1st  is  payable  11th,  or  Chitty  800^ 
including  grace,  14th  day.    In  this  law,  a  month  is  a  calendar  ^'^' 
month.  j^ 

^  55.  Waiter  ofnoiiee.  The  party  entided  to  notice  may  199I— 7  e^ 
woive  it,  by  paying  part,  or  by  a  promise  to  pay  all,  or  to  see  tt  286,  Landie 
paid,  or  by  ickBOwledgittg  it  mast  be  paid  ^  hereby  he  admits  L^^^" 

1814. 
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Ch*  so.    the  right  of  action :  but  he  must  know  all  the  cirounBtaocet ^ 
Art.  10.    13  East,  213.    12  East,  433,  Bateman  v.  Joseph,  a.  20,  s.  13. 
\t^^>r^J      ^  56.  Further  notice  to  drawer  or  endarwer*    If  either  ab^ 
i^'^to  170—  ^cond  or  is  abMeni^  demand  on  him,  and  notice  is  diq>en8ed  with. 
•  East  161.  So,  the  sudden  ilhess  or  death  of  the   holder  or  his  agent, 
^tty  iWff     or  other  accident  excuses,  if  afterwards  given  as  soon  as  the 
impediment  is  removed  ;  but  in  case  of  absence  &c.  it  is  pru- 
dent to  give  notice  to  his  wife  or  servant,  and  demand  pay- 
ment, and  if  dead,  of  his  executor  or  administrator,  if  none  at 
his  house. 
Cbithr  ie2,        ^  57.  Notice  to  endorsers  in  actions  by  endorsees*  aeainal 
vfcoffin  ^I  endorsers,  on  notes  where  there  has  been  huAet.     Evidence 
90,8.  io)s.9!  in  such  cases  has  often  been  admitted  in  Massachusetts,  to 
^n^^'   ^^^^  *®  endorsers  had  sustained  no  injury,  and  that  the  cir- 
V.  AtkiotoD^^  cumstances  of  the  maker  of  the  note  were  not  altered,  after  it 
-^  H.  Bl.      became  due  ;   but  Nicholson  v.  Gouthit  is  cited  as  law,  in 
i«ichoiMii      ^^^^^  <^^*®  A  ^^^<^  insolvent  and  indebted  to  C,  and  B  know- 
Qouthit.     *  i°S  this  endorsed  a  note  made  by  A  to  By  as  security  to  C, 
who   a]so  knew  A  was  insolvent.     Held,  C  was  bound,  in 
order  to  sue  B  on  the  note,  to  use  due  diligence  in  calling  on 
A)  and  in  giving  notice  to  B.   In  this  case  the  endorser's  ddajr 
was  three  days,  and  the  parties  all  lived  near  each  other. 
See  a.  20,  s.  49  contra,  and  1  Bos.  k.  P.  6S2,  a.  10,  s.  3. 
4  Cnnch  ^  ^^*  Accommodation  endorser  of  a  promissory  note  of  the 

141, 164,  maker  is  entitled  to  strict  notice.  Also,  held  2dly,  that  if  the 
^^^^i^^k'  ^^^^^  ^f  ^  bill  of  exehangCf  at  the  time  of  drawmg  has  a  right 
of  Columbia,  ^^  cjg^  that  his  biU  will  be  honoured,  he  is  entitled  to  strict 
In  error.—  notice.  In  this  case  Gouthit  and  Nichdson  was  relied  on,  also 
t'n%^Z'  ^^itfi^Ici  ^*  Savage,  in  which  held  ihe  insolvency  of  the  ac- 
field  V.  Sev-  ceptor  will  not  dispense  with  notice  to  the  drawer.  -As  to  s.  3, 
iS'"!!?—  ^*^**®'^*'^®  ^*  Bollman,  a  debtor  drew  on  his  creditcMr,  and 
15  East  216.  ^^^  "^^  ^®  ^^^^  ^S^^  ^^  expcct  his  bill  would  be  accepted— 
Ch.  ao,  a.  lb.  this  was,  in  law,  timely  notice  it  would  not  be  accepted.  See 
*•  ^'  also  21  Goodall  v.  Dolley,  R<^ers  v.  Stevens  s.  33,  and  all. 

s.  3,  was  like  Goodall «.  DoUey.   On  the  whole,  the  true  princi- 
ple is  seen  in  French  «.  the  Bank  of  Columbia.    Demand  on 
the  maker  of  a  note,  and  notice  to  ^  endorser  according  to 
the  rules  or  usage  of  the  bank  at  which  they  do  their  business 
be.  insufficient.    2  Phil.  Evid.  19. 
2  Phil.  £yid.       ^  59.  Jj^hen  poti  notice  is  given^  the  contents  of  the  letter 
must  be  proved.    These  must  not  only  give  notice  of  the  pro- 
per fact,  but  that  he  to  whom  it  is  sent,  is  lodLcd  to  for  pay- 
id  Johns.  R.    ment — ^the  same  if  left  at  his  house  Sec.    This  proof  may  be 
«' Haj^t"^"  by  a  duplicate  original,  or  by  a  copy  preserved  and  proved,  or 
igii .      1^^  ^^^1  evidence,  and  this  without  notice  to  the  deft,  to  pro- 
duce the  original  letter  at  the  trial. 
^  60.  What  is  sufficient  evidence  o(  sending,  and  coflteotsf 
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sundry  cases  in  England  and  the  United  States.    3  Phil*    Cfl*  30* 
Evid.  20,  21,  &c.     See  Ch.  20  a  10,  31.  .   drt.  IL 

AsT.  11.  Protests.  ^  1.  Protests  hare  been  already  partly  V^^v^^ 
considered  in  the  articles  respecting  reasonable  notice.    Some  Sm  orders, 
few  matters,  however,  will  be  added  in  this  article,  resecting  ^l^£^' 
protests.  ^MiiuT^*'^ 

^  2.  A  protest  is  the  usual  form  by  which  the  fact  of  mm-  iSaUciai.— 
uceeptmce  or  of  tum^payment is  ascertained  and  notified  ;  and  ^^i^^f^^ 
is  usually  made. by  a  notary  public.    In  making  a  protest,  three  713!— 6  t!r. 
things  are  to  be  done,  "  the  noting,  demanding,  and  drawing  ^^^^^^' 
up  the  protest."    The  noting  is  merely  a  preliminary  step  of  ^^^  ^ 
modern  date,  and  *^  is  unknown  m  the  law."    The  material 
part  is  the  making  of  the  demand.    The  party  making  it  "  must 
have  authority  to  receive  the  money."'    At  common  law,  no 
protest  was  required  on  iidand  bills  of  exchange.     It  is  only 
made  under  the  said  statute  of  WilUara :  no  interest  on  an  in- 
land bill  without  protest. 

%  3.  It  is  said  in  Beawes,  that  where  a  bill  is  protested  for  bmwm  ^foT 
noM-acceptofiee,  and  notice  is  given,  there  must,  also,  be  at  the  — Kyd  87.-1 
pay  day,  a  demand,  protest,  and  notice  for  nanrpaymenty  and  ^'if^T'i^ 
that  a  protest  must  be  sent  hy  ike  very  next  post  after  accept  p,  27i,goos- 
tanu  rrfusedf  with  a  letter  of  advice,  or  no  action  will  lie  try  r.  Mead, 
against  the  dratoer  or  any  other  party  entitled  to  notice.     No*  '^^^'i  ^ 
tin^  alone  is  not  sufficient ;  but  the  holder  must  retam  the  713J  Refers 
original  bill,  in  order  to  demand  payment  of  the  drawee^  when  «•  Stevens. 
it  becomes  due. 

$  4.  But  as  it  is  settled,  that  a  bill  not  accepted  may  be  de-  Art  9.  Ante 
manded  of  the  drasBer^  and  sued  btfore  the  day  of  payment^  1  Day's  Ca.' 
it  cannot  be  material  to  support  an  action  against  Atm,  to  state  ''^  ^*  ^^* 
<st  prove  non-acceptance  and  notice,  except  only  as  this  fact 
may  be  necessary  to  hasten  the  action ;  and  it  may  be  essen- 
tial in  an  action  against  the  endorser.     See  Art.  20,  s.  29. 

^6*  In  an  aetion  on  a  yore^bill  of  exchange  against  the  ^  T.  r.  239, 
drawer,  a  fMrotest  for  nonHicuptanee  must  be  proved  ;  and  ac-  ffj  sair^'a^! 
eordii^  to  Holt  C.  J«  a  protest  is  a  part  of  its  constitution.  —3  do.  69, 
A  protest  on  iadand  bills,  being  required  only  by  the  statute  Borough^ 
of  William,  the  waat  pf  it  only  deprives  the  party  of  his  damn  com!  D.  82. 
agesy  eostSy  and  interest.    But  he  recovers  his  principal  at  -*chitty  174, 
common  law,  without  a  protest  \  but  there  must  be  notice,  j^^g^^lf^' 
And  this  is  now  tbe  case  of  common  orders.    Where  one  of  107. 
three  sets  of  biib  is  protested,  bow  another  may  be  sued. 

^6.  If  a  bill  be  payable  twenty  days  after  sight,  and  be  5  Com.  D.  62. 
aioiepiedfor  a  hiiger  (Me,  there  must  be  a  protest  for  noii'^^ 
eeptanee  and  neiiee  ;  and  so  for  non-payment^  at  the  day  ap- 
pointed by  the  drawer:  the  same  if  accepted  'mpart^  or  paid 
m  part^  And  if  the  bolder  take  a  part  of  the  acc^tor^  it  does 
not  weaken  his  remedy  against  the  drawer  kc*    So  if  a  third 
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Cm.  90.    perwn  icctpi  a  biUy/or  ^Ac  ionotir  of  theirawetj  thm»  ami 

«dN.  11*   be  a  protest  for  non-^ieeeplciiee,  and  noiSee  givet^. 

^^V^b^      ^  7.  If  the  acceptor  be  id  bod  circumitameetf  before  tbe  bill 

MariM  Ln    fall  due,  tbe  holder  nay  demand  beittf  Mcurvry,  and  if  not 

gSf^^''  '^'  ($^^D»  be  may  make  a  protest  for  want  thereof,  and  give  D0tiee» 

8o  if  the  drawee  be  not  found  at  the  place,  or  at  his  house. 

^  8.  A  protest  for  m^nrpofment^  is  sufficient  to  reeorer 

^  against  tbe  drawer ;  bat  b  an  action  against  tbe  acceptor,  tb# 

original  bill  must  be  in  court  accepted  by  him,  untess  it  be 

K  T  n  Qfti*-      Wt« 

Gmie  v.WaMi.  ^  ^'  Omitting  tQ  sHege  in  the  deelaraticn  a  pr0iHi  tfa  MS, 
*Doagl.664.  18  Only  form,  not  to  be  taken  advantage  of  on  a  general  de* 
4  XohDs  K  ^^^^^'  ^bat  is  a  sufficient  protest  as  to  place,  3  Johns.  R. 
144.^10       ^^9  Mason's  case. 

Mod.  87,  (^10.  If  a  bill  be  accepted  and  then  endorsed  to  the  drouth 

Suveiy!!!!  ^>  ^^>  ^  endorseCi  may  have  an  actum,  if  he  bad  eflhcts  ■■ 
Johns.  R.  the  acceptor's  hands,  sufficient  to  answer  the  bill.  Bat  it  it 
^^  otherwise,  where  the  acceptance  is  only  for  the  honour  at  the 

drawer.     Protest  for  non^aeeeptanee  and  non-payment  to  d^ 
elare  on  the  first  alone,  is  good  ;  Mason  t.  Frankfin. 
R.^^Bai         ^  11-  Certain  notes  were  by  statute  made  void;  on  this  ad 
ley  V.  Tabor.  ^^  ^^*  ^^^  ^^^^  promissory  notes  void  thereby,  made  or  issuedy 
Itai^ee  3  after  April,  1,  1805,  when  the  act  took  eflfect,  might  be  shews 

is^^ic^'^'     ^  '^^'  ^"  ^^^^'  ^^  ^  different  date  from  that  expressed  ;  there- 
/  fore,  that  the  maker,  when  sued,  might  shew  against  the  en* 

dorseesj  that  the  notes  sued  issued  Ojfier,  though  bearing  date 
before  that  time,  and  thereby  avoid  his  own  notes,  in  an  ac- 
tion  against  him  by  an  endorsee ;  for  the  notes  were  made 
void  by  statute,  and  whenever  sq,  ihey  are  void  in  whoseso- 
ever hands  they  come. 
Sap.  Court         ^  12.  In  the  United  States,  on  a  biH  payaUe  abroad,  uA 
r  ^866?  ^^'  ^^^^  ^^  ^  protest  for  non-p«ymenf,  a  protest  for  wmroee^ptanM 
Brown  9.       i^  not  necessary  to  be  produced,  though  it  bas  been  refused 
9«iT7,  and     acceptance.     But  this  point  in  England  does  not  seem  to  be 
^^itty?(^i  so  well  settled.     In  both  countries  the  protest  attested  by  a 
170, 172.  I7d|  notary  public,  is  complete  evidence  of  the  dishonour  of  a  for« 
N^F^aia^"  eign  bill,  and  the  protest  may  be  drawn  up  any  time  beforo 

'the  trial,  if  the  bill  be  noted  in  doe  time. 
4.  T.  R.  110.      ^13.  On  an  inland  bill,  no  protest  for  non-payment  can  be 
^t' nf^!  made,  until  the  day  after  it  is  due.     The  party  bas  the  whole 
*  day  to  pay.     A  bill  protested  for  non^aeeeptomoe  may  be  sued 
immediately.     4  Johns.  R.  144,  150. 
wines  895,         Art.  12.  Days  of  Graee.    ^  1.  Three  days  of  gratis  hti^ 
Cook^^*    ever  been  alk>wed  on  bills ;  and  It  is  now  clearly  settled  in 
Stnu  829.       England,  that  the  same  is  to  be  albwed  on  notes  made  accord* 
ing  to  the  3d  and  4th  of  Ann,  before  stated.    4  D.  b  E.  1(^1, 
Brown  v.  Haraden,  and  170,  Lieftley  v.  Mills^ 
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^  2.  If  the  last  day  of  grace  be .  Sunday,  the  note  kc.    Ch.  20< 
must  be  demanded  be.  Saturday.    12  Mass.  Rep.  80.    But  in    Art*  13. 
Massachusetts  the  court  has  said  that  a  promissory  note  here    S^v^^^ 
is  not  entitled  to  graee^  unless  expressly  made  payable  With  4  Mass.  R 
grace,  and  except  notes  to  banks.     No  grace  on  bills  payable  J^'^,^  «^ ' 
on  demand.  cbiuy, 

§  3.  AsiumpHt  on  a  promissory  note  against  an  endorser^  ^>  ^13. 
and  thret  days  of  grace  were  allowed  him,  as  on  a  bill  to  an  i^'  Bro^' 
acceptor ;  the  note  was  payable  Nov.  2,  1789,  and  sued  Nov.  v.  HamdeD. 
4,  1789.     Grace  varies  in  different  countries  from  three  to  --Chitty,206, 
thirty  days  or  more.     And  judgment  for  the  deft.     And  it        ago  40*' 
was  said  the  debtor  has  to  the  last  hour  of  the  third  day ;  but  J^t.  k.  no. 
BuUer  J.  said  he  must  pay  on  demand  on  any  part  of  the  third  •— Liftiey  v. 
day  of  grace,  provided  the  demand  be  made  within  reasonable  ^'^''' 
hours.     This  point  was  not  settled  till  A.  D.  1778.     And  if  Kyd  78^'"" 
the  last  of  the  three  days  of  grace  be  a  Sunday,  the  bill  must  Kyd  7  &  78. 
be  paid  on  Saturday  ;  but  there  are  no  days  of  grace  in  bills  —I"  i^ym. 
payable  at  sight ;  and  the  same  is  the  rule  as  to  any  other  ^f~^^^ 
day,  not  a4;^usiness  day. 

§  4.  Three'days  of  grate  vtert  allowed  on  a  note  in  these  smithi^Keii- 
words,  ^*  Three  months  after  date,  I  promise  to  pay  Mr*  dal. 
Smith,  Currier,  £40  value  received,  in  trust  for  Mrs.  E. 
Thompson."  Signed  and  dated.  So  not  to  order  or  bearer,^ 
The  cotirt  held  on  the  authority  of  Lord  Raym.  1545,  that  a' 
note  payable  to  B,  without  adding  to  his  order  or  to  bearer, 
was  a  legal  note  within  the  statute. 

^  5.  But  a  note  is  not  negotiahle,^{  it  Want  the  words,  or  to  Ly2L'  ^^' 
^der.  ^' 

^6.  The  three  days  of  grace  are  computed  exclusive  of*^™P- 
Ae  day  on  which  the  note  Or  bill  becomes  due  and  payable.  i8*^*^.!l 
A  bill  dated  May  1,  payable  at  usance,  shall  be  paid  three  days  1  Salk.  I8I. 
after  the  1st  of  June.     The  import  of  foreign  usances,  must  hJom**  j*?2' 
be  stated  in  the  declaration — 'not  so  of  inland  usances^ 

^  7.  When  the  court  gave  the  opinion  above,  in  Jones  v,  Connee- 
Fales,  as  to  grace,  it  was  new.  •  Crendemen,  old  in  practice,  JJ5"'t^'t|, 
understood  that  we  had  adopted  the  English  law,  as  to  this,  as  Ei^ish  rale 
we  had  the  other  parts  of  that  law,  in  regard  to  negotiable  of  3eeUion, 
contracts.  ^  ^'  ^'  *®*f  • 

^  8.  Grace  is  allowed  on  bills  payable  at  usance,  or  at  a  ctWJty  908 
certain  time  after  date,  or  sight,  or  ifier  demand.     So  in  N.  217^  Dail. 
York,  and  the  note  is  payable  on  demand,  on  the  third  day.  ^^' 
The  same  in  Pennsylvania-^-same  in  France. 

Art.  13.  Where  the  party  may  hate  several  actions.    ^  1.  See  Election. 
The  last  endorsee  may  sue  the  drawer,  and  all  the  endorsers  at  41':'^^ 
the  same  time,  and  if  the  drawer  pay,  he  must  pay  the  costs  of  Smiui  9. 
aU  the  actions ;  but  if  any  one  of  the  endorsers  pay,  he  is  held  ^[[^Wu**^ 
only  to  pay  -the  debt,  and  the  costs  of  the  suit  against  himself,  272, 273!^ 

VOL.  I  53  .2  Dallas,  1  Ift.. 
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Ch.  20.    antl  the  pit.  may  go  on,  agaiost  the  irowtr  and  other  tnicti* 
Art.  13«    trsfor  coits^  and  the  acceptor  of  the  bill  must  pay,  as  the 
y^-y«^^  drawer  must. 

2  Mass.  K.  ^  ^«  But  in  the  Supreme  Judicial  Court  of  Massachusetts, 

171,  Gilmon  it  has  been  decided,  there  can  in  such  a  case  be  but  one  bill  of 
t.  C«rr.  ^Qgjg  ,  j^j  therefore,  that  when  the  endorsee  of  a  promissory 

note  had  recovered  judgment  and  actual  satisfaction  in  an  ac- 
tion against  the  endorser,  he  could  not  have  costs  in  an  action 
previously  commenced  against  the  promiser ;  for  there  can  be 
but  one  satisfaction.  But  if  there  had  been  only  judgment 
against  the  endorser,  and  no  actnalpayment  of  it,  the  case 
might  have  been  different.  There  might  have  been  a  judg- 
ment against  the  drawer,  for  debt  and  costs ;  though  there  could 
have  been  but  one  satisfaction  of  the  debt.  The  English  rule 
seems  to  be  the  natural  effect  of  the  admitting  the  several 
actions. 
ifS"^**  ^^'  ^  ^*  y^^  endorser  sue  a  bill  of  exchange,  he  must  prove 
payment  to  the  last  endorsee  by  his  receipt,  or  otherwise. 
Possession  of  the  bill  by  the  endorser  is  not  enough,  where 
the  endorsement  was  filled  up,  for  such  an  endorsement  trans- 
fers the  property,  and  payment  generally  is  intended  to  be 
made  by  the  acceptor. 
4  Dallas  275.  §  4.  Taking  in  execution  any  party  on  a  bill  is  only  a  dis- 
230 'a^i?^'  charge  of  him,  not  of  any  other  on  it,  nor  does  it  operate  in 

1  stra.  616.     favour  of  any  other ;  but  if  the  drawer  so  taken,  in  fact  pays,  the 

endorser  cannot  be  sued,  or  is  discharged  out  of  custody* 
The  body  in  execution  is  only  security^  but  discharged  volun- 
tarily by  the  pit.  is  payment  in  law,  and  payment  discharges 
the  bill,  as  to  the  same  person,  but  not  as  to  any  other  on  it. 

2  W.B1. 1236,  As  where  one  Busliby  drew  a  bill,  payable  to  one  Sheri- 
M^IihaU*^      dan  or  order ;  he  endorsed  it,  also  one  Boon  endorsed  it,  and 

it  came  to  the  pit. ;  be  sued  Boon  and  took  him  in  execution, 
and  afterwards  let  him  out  on  a  letter  of  license,  without  pay- 
ing the  debt ;  the  pit.  then  sued  Sheridan  and  held  him  to  bail, 
and  the  deft.,  Mullhall,  was  one  of  them.  Sheridan  not  pay- 
ing the  debt,  pit.  sued  the  deft.,  who  insisted  the  debt  was 
paid  by  the  imprisonment  and  discharge  of  Boon*  Held,  it 
was  a  discharge  only  as  to  Boon  ;  for  each  endorser  was  in- 
dependent of  the  rest,  but  said  Blackstone  J.  it  was  not  a  dis- 
cbarge even  as  to  Boon's  goods  after  his  death,  by  the  statute 
1  Jam*  1. 

1  Ld.  Raym.       Endorsee  sues  the  endorser,  be  sues  the  accept<»  of  a  bill ; 

742.  to  recover,  he  must  prove  he  has  paid  it  to  such  endorsee. 

A  bill  of  exchange  cannot  be  [Mrotested  for  non-f  ayment  before 
it  is  payable,  but  it  may  because  the  drawee  has  absconded* 

10  Mass.  R.        Assumpsit  on  a  promissory  note  by  endorsee  against  the 

88,  Porter  V.  endorser,  makers,  James  M.   Ingrabam,  and  John  Godd, 

Ingraham. 
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Norember  18,  1809.  June  Tenn  1811,  the  pit.  recovored  Ch.  30. 
judgment  agamst  the  makers,  sued  out  execution  and  com*  Art.  14* 
mitted  one  of  them  to  prison ;  execution  was  returned  without  ^^yx^ 
any  satisfaction  but  this  commitment.  AUoi  and  plwie$  issued 
against  the  other  maker  and  estates  of  both,  these  not  satisfied. 
September  19,  1812,  one  Brooks  engaged  to  pay  the  execu- 
tion, thereon  the  goaler  released  the  one  committed,  and  after- 
wards offered  the  money  he  had  received  to  one  Richardson^ 
assignee  of  the  judgment,  who  refused  to  accept  it.  Judgment 
for  the  ph.,  and  held  the  judgment  against  the  makers  had  not 
been  satisfied ;  that  is,  no  valuable  satisfaction  accepted  by  the 
pit.  or  any  one  authorized  to  receive  payment,  and  to  dis- 
charge the  pit's,  demand,  so  the  case  of  Gilmore  «•  Carr  was 
not  applicable.  Here  was  evidently  a  fair  leaning  in  the  court 
to  get  round  a  very  exceptionable  decision  given  in  that 
case,  contrary  to  all  the  English  decisions  in  like  cases ;  fiur 
when  the  law  itself  authorises  one  to  bring  several  actions  at 
once,  as  against  principal  and  sureties  in  a  bond,  or  against 
the  maker  and  the  endorsers  of  a  note,  and  to  incur  costs  in 
three  several  actions,  ^at  good  reason  can  be  given  if  he  ac- 
cepts his  debt  of  one  tod  his  costs,  he  should,  not  only  lose 
his  costs  against  the  others,  but  even  have  to  pay  them  costs, 
when  this  very  acceptance  may  be  fairly  construed  to  prevent 
further  costs  and  to  settle  the  debt,  and  not  to  oblige  the  pit., 
not  only  to  lose  costs  legally  incurred  or  created,  but  to  pay 
costs  in  actions  legally  commenced,  and  carried  on  at  the 
costs  of  the  several  defts.,  and  on  the  very  terms  of  their 
several  contracts. 

Here  the  debtor  committed,  though  discharged  by  the  c^- 
cer,  was  not  discharged  by  the  consent  of  the  creditor ;  so  no 
bar  to  pursuing  another  debtor  for  the  same  debt.  Costs  in  aU, 
in  New  York,  8  Johns.  R.  356.  So  in  Pennsylvania.  2  Dal- 
las 115. 

Blank  endorsement.    One  Violett  wrote  his  name  on  a  i^^!\^ 
blank  paper,  meaning  one  Brookes  should  make  bis  note  on  i^  enw  v. 
the  other  side  to  Patton ;  this  was  done,  and  held  Violett  was  Pstton. 
liable  as  endorser,  even  on  the  laws  of  Vii^nia,  which  gener- 
aUy  put  promissory  notes  on  the  ground  of  bonds  rather  than 
inland  bills. 

Art.  14.  Blank  endareementSf  forged  biiUf  and  JUHtious  i  w.  Bl.  sae, 
payees.    ^1.  If  the  drawee  of  a  forged  bill  accept  and  pay  it  ^[^**  ^^' 
to,  or  pay  it  only  to  a  bond  fide  purchaser,  be  cannot  recover        '^    - 
back  the  money  paid  to  such  purchaser.    As  explained  Ch.  9, 
a.  14 ;  Ch.  20,  a.  8,  bearer. 

^2.  A  bill  drawn  in  favour  of  a  jIcK^otu  payee  is  a  forgery.  J^-  5^J!^^ 
hk  this  case  the  deft,  and  others  drew  a  bill  on  the  deft,  done,  v.  liaiAs.^ 
in  favour  of  fictitioas  persons,  which  was  known  to  all  parties, 
and  the  deft,  drew  the  bill  payable  to  Gregson  b  Co.,  ficti- 
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Ch.  20.   tiotts  pajrees,  at  the  request  of  Potter,  and  endorsed  Ibe  biO, 
Jlrt.  14.   by  writing  dregsoo  k,  Co.,  to  Lewis  b  Potter,  who  endorsed 
^^y^^   it  to  the  pits.,  and  the  deft,  received  the  value  from  the  second 
endorser.    Adjudged  that  a  InmA  Jide  hdMer  may  recover  on 
this  bill  against  the  deft*  on  the  ground,  that  '^  giving  such  a 
bill  is,  as  it  were,  an  assignment  of  so  much  property,  which 
becomes  money  had  and  received  to  the  use  of  the  holder  of 
the  bill."    Judgment  for  the  pit*  This  could  be  the  case  only' 
among  those  privy  to  the  facts. 
3T.R.4diy        ^  ^'  "^he  court  held,  that  if  a  bill  lie  drawn  in  favour  of 
Minet  V.  Gib-  a  fictitious  payee,  and  the  acceptor  and  drawer  do  know  it, 
Im*  414  "192  ^^^  ^  name  of  such  payee  is  endorsed  on  the  bill,  an  inno- 
4u£'     '     '  cent  endorsee  may  recover  on  it,  giving  a  valuable  considera- 
tion, against  the  acceptor  of  the  bill  payable  to  bearer. 
Doagl.514,         ^  4.  A  blank  endorsement  on  a  blank  note  or  paper,  binds 
Rnssei  r.        the  endorser.     It  is  as  a  letter  of  credit  for  any  indefinite 
^DgBtaff.       ^^^   ^  j  f^j.  uiojiey  ]ent  a  bill  or  note  is  good  evidence,  and 

the  3  &  4  of  Anne  only  gives  an  additbnal  remedy ;  an  en* 
dorser  is  liable  for  money  lent. 

1  H.  Bi.  813,  Endorsees  against  the  drawer  of  a  bill  of  exchange  ;  six 
Coles &LaL  v.  counts.     A  signed. his  name  to  a  blank  paper  duly  staropedt 

"^^^^  and  delivered  it  to  B,  for  the  purpose  of  drawing  a  bill  of  ex- 

change on  it  in  such  manner  as  B  might  think  best.  B  drew  a 
Ull  payable  to  George  Chapman,  a  fictitious  payee,  or  order, 
and  endorsed  it  over  to  C  for  a  valuable  consideration,  who 
was  ^orant  of  the  transaction.  Held,  C,  the  innocent  endor- 
see, could  maintain  an  action  against  A,  as  the  drawer  of  a  bill 
payable  to  bearer,  on  a  count  to  that  eflTect ;  or  that  C  might 
recover  on  a  count  stating  the  special  circumstances  of  the 
case,  if  that  count  do  not  vary  from  the  verdict ;  and  when  all 
parties  know  a  bill  cannot  be  legally  endorsed,  it  may  be  used 
by  an  innocent  holder  for  a  valuable  consideration,  as  a  bill  to 
bearer.  See  also  2  H.  Bl.  187,  211,  288,  298;  3  D.  b 
East  281 ;  1  H.  Bl.  569,  625  ;  2  Show.  235;  Sayer  223; 
1  Burr.  452.  The  bearer  must  prove  the  maker's  signature, 
•and  that  of  each  endorser  he  claims  under,  2  PhU.  Evid.  15^ 
16,  and  recognises  Grant  v.  Vaughan  as  to  lost  notes  &c« 

2  Wash.  164.  ^  5.  In  this  case  Timothy  Parsons  wrote  his  name  on  a 
PanoDs  **  P*^^^  ^^  paper,  and  gave  it  to  John  Brov^n ;  but  there  was  no 
8  J.  Coart»  evidence  of  the.intent,  or  of  any  connexion  in  business  between 
f^"5^B»  July  ihem.    John  Brown  made  a  note  on  the  other  side  of  the  pay 

Dougl.  61^  P«>^f  "»  *«««  ^o^.'^s  ; 

Imp.  414.—        ^*  Boston,  April  18,  1796,  for  value  received  I  promise  to 

H^l.818.  pay  Jesse  Sumner  or  order  1843  ddlars,  on.  demand  with 

Amer.  Five,  interest.  JoHN  Beown." 

ii3.-chitty      May  16,  1796,  Jesse.  Sumner  received  $450  10  of  John 

'^'  Brown,  in  part  of  the  note,  and  endorsed  this  sum  on  it. 
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J«8se  Sumner  then  got  a  writing  in  these  words,  oyer  the  Ch.  20. 
Mine  of  Timothy  Parsons,  to  wit :  ^'  In  consideration  of  the  Art.  15. 
subsisting  connexion  between,  me  and  my  son-in-law,  John  \^y^^ 
Brown,  i  promise  and  engage  to  guaranty  the  payment  of  the 
contents  of  the  within  note  on  demand,"  and  then  sued  Timo- 
thy Parsons,  declared  on  the  promise,  specially  stating  it  and 
the  note  ;  but  did  not  aver  any  demand  on  John  Brown  or 
notice  to  Parsons.  In  two  trials  in  the  Supreme  Judicial 
Court  of  Massachusetts  it  was  held,  that  Parsons  was  liable, 
and  that  Sumner  had  a  right  to  fill  the  endorsement,  so  as  to 
make  Parsons  a  common  endorser  of  the  note,  with  the  rights 
and  obligations  of  such,  or  a  guarantor,  warrantor,  or  surety, 
liable  in  the  first  instance,  and  in  all  events  as  a  joint  and 
several  promiser  would  be.  It  must  be  admitted,  that  this 
case  was  carried  as  far  as  any  case  had  gone,  and  on  the 
review  the  court  was  not  unanimous,  and  it  has  since  been 
questioned.  Blank  endorsement  on  a  blank  piece  of  paper 
&c.  5  Cranch,  Violett  v.  Patton  142,  154,  similar  case. 

^  6.  One  Christian  at  Dunkirk  drew  a  bill  on  the  deft,  in  4  T.  R.  28, 
London  for  i&90,  payable  to  Henry  Davis  or  order.    Another  ^»Mcad«, 
Henry  Davis  got  the  bill  and  endorsed  it  to  the  pit.     The  2Phif  Evid. 
court  held,  that  this  endorsement  was  a  forgery,  and  that  the  31. 
pit.  could  not  recover  against  the  acceptor ;  for  the  pit.  must 
prove,  according  to  his  declaration,  that  Henry  Davis,  the 
true  payee,  endorsed  the  bill ;  whereas  he  did  not  endbrse  it, 
but  a  stranger  did  endorse  it,  and  his  being  of  the  same  name 
makes  no  difference.     Lord  Kenyon  contra* 

^  7.  See  the  case  of  a  blank  endorsement  ^.,  Josselyn  «.  4D.<t£.3S0. 
Ames,  aote,  article  7,  this  chapter.  Altering  the  date  of  a  bill,  ^.^'^^' 
see  Bhsters  t;.  Miller. 

^  8.  A  gave  a  note  to  B  to  pay  $100  in  sixty  days ;  B,  the  ^^*?-  ^ 
firomisee,  contracted  not  to  demand  it  under  ninety  days ;  B  juttle.^^  *' 
may  sue  it  in  sixty  days ;  his  promise  not  to  demand  it  under 
ninety  days  was  a  collateral- promise,  for  the  breach  of  which 
A  might  have  a  separate  action  if  there  was  a  sufficient  con- 
sideration, but  it  varied  not  the  note. 

^  9»  If  a  bill  be  payable  to  a  fictitious  person  or  bis  order,  Chitty  l, 
it  IS  not  payable  to  the  order  of  the  drawer  or  bearer,  unless  p^eli  m 
the  acceptor  know  the  payee  is  a  fictitious  person. 

^10.  If  the  endorsee  oif  a  bill  sue  the  acceptor,  and  he  can-  i  h.  bi.  6e9. 
not  prove  an  ewiorsement  by  the  payee,  he  may  prove  the  (Shitty  84,  f^ 
payee  a  fictitious  person,  so  could  not  endorse.     Held,  as 
diawer    and  aeeeptor   knew  this,  the   bill    should  operate 
against  them  as  a  bill  to  bearer,  and  the  holder  sue  as  bearer. 

Abt.  15.  Endar$0r$s  haw  Uable^  and  amount  Sfc.    ^  1.  An  g^io.  943. 
Attdoraer  is  liable  to  every  subsequent  endorsee,  not  to  any  pre-  4io.— 4  T.  R. 

126, 188,127.— 6  Com.  D.  88.-8  Salk^  Se. 
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Cr.  30.    ceding  ooe,  except  as  in  article  6 ;  tbou^  the  bill  be  payable 

Jlrt,  15.   to  B  or  bearer ;  for  every  endorseraent  makes  a  new  bill,  and 

^^^>y«^^  also  though  the  bill  was  forged,,  for  the  endorsement  charges 

the  endorser,  and  hence  the  drawer's  fraud  need  not  be  prov* 

ed,  and  the  endorsement  is  a  new  contract* 

s  stra.  1067,       ^  ^*  ^^e  endorser  cannot  be  charged  with  the  payment  of 

Collins  V.       the  note  till  there  has  been  a  demand  on  the  maker,  or  an 

2  Burrilsd.    >^i°pt  ^  find  him,  made  ;  (see  Heylen  v.  Adamson,  Burr* 

— PhU.  Evid.  669,)  for  here  the  drawer  or  maker  of  the  note  is  the  real 

^-  debtor,  as  the  acceptor  of  a  billis/  The  case  of  Heylen ' tr. 

Adamson,  by  the  endorsee  of  a  bill  against  the  endorser  in 

which  it  was  held,  a  demand  on  the  drawer  of  the  bill  wbs  not 

necessary  for  the  reason  above  stated;   1  Stra.  515,  Law«* 

rence  v.  Jacob  441. 

Stra.  I24e,         ^  3.  If  the  endorser  pay  part  of  the  note,  he  thereby  ac- 

Fuller  V.       knowledges  his  liability,  and  no  demand  on  the  drawer  is 

Straf  7457"    necessary  on  this  account  also.     The  idea  formerly  adopted^ 

that  if  the  endorsee  received  part  of  the  drawer,  the  endorser 

was  discharged,  is  not  now  law.    2  Stra.  1245,  Eellisle  «. 

Robinson. 

in^.  M.  P.         (^  4.  If  the  drawer  be  sued  by  the  endorsee,  and  his  bail 

pay  the  money  and  costs,  this  discharges  the  endorser  as  much 

as  if  the  drawer  himself  had  paid  it :  and  1  Wils.  46. 

2  Atkynsisiy      ^  5.  If  an  endorser  have  a  note  given  to  him  by  his  wife  or 

^^^         an  infant,  and  endorse  it,  he  is  liable  to  pay  it  to  the  endorsee.. 

6  Com.  D.  94.  So  if  Only  the  last  endorsee  paid  a  valuable  consideration  for  it* 

2  Bi.  Com.         In  an  action  against  the  endorser  it  is  necessary  to  prove 

s^k^iSr"     ^'*  hand,  not  the  maker's  of  the  note.     2.  It  is  necessary  to 

128.-^    '.      prove  a  demand  on  the  drawee  of  the  UU,  or  maker  of  the 

12  Mod.  244,  note,  or  tliat  he  was  sought  for  and  could  not  be  found.    3. 

oik  ^1  Ld  ^^^^  *'*  ^^  ^^"®  *°  convenient  time  after  the  assignment. 
Raym.443.-^  4.  It  is  fair  to  give  notice.  5.  The  demand  must  be  after 
2  stra.  1087.  the  endorsement.  6.  If  one  endorse  blanks  the  endorsee  may 
use  it  as  an  acquittance,  or  as  an  assignment  to  charge  the 
endorser. 
Chitty  323,  ^5,  jf  q  note  be  made  by  a  minor,  so  voidable  as  to  him, 
V("oodbouse  Y^^  ^^  endorser  is  held,  and'  the  minor  when  of  age  may  by 
24^  25.  express  promise  make  the  note  good,  though  not  by  bare  ac- 

knowledgment or  paying  part,  and  though  the  endorsement  of 
ikfe$ne  covert  is  void,  the  holder  may  sue  any  c^er  part^.  See 
Ch.  90,  a.  10,  as  to  evidence  in  relation  to  negotiable  debts. 
6Craiich22i,  ^  7.  The  endorsement  of  a  bill  or  note  is  a  new  substantive 
Slacum  V.  promise  or  contract.  3.  And  when  the  endorser  of  a  foreign 
Do?^l?679.  "^'l  ^^  exchange  is  sued  by  the  endorsee,  he  is  liable  to  dam- 
— Rav.  Cod«  ages  according  to  the  law  of  the  place  where  the  bill  was 
P*  '^^'  endorsed.     3.  In  debt  against  bira  on  the  act  of  Vir^nia,  tiKa 

declaration  must  aver  notice  of  the  protest  for  non-payments 
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4.  And  a  defect  in  the  declaratioD  sufficient  to  arrest  the  jn<i^-  Ctt.  20. 
meoty  may  be  alleged,  as  an  error  in  the  court  in  which  error  Art.  15. 
is  brought.  This  action  was  on  the  act  of  Virginia,  the  deft.  K^^y^J 
endorsed  the  bill  in  Alexandria,  drawn  abroad* 

This  act  provides^  ^^  that  when  any  bill  of  exchange  is  or  i  Craneh 
ehall  be  dmwn  for  the  payment  of  any  sum  of  money  in  which  ^^>  Wilaon 
die  value  is  or  shall  be  expressed  to  be  received,  and  such  bill  see^Ch.*ia9, 
IS  or  shall  be  protested  for  non-acceptance  sor  non-payment,  a.  8,  s.  14. 
the  drawer  or  endorser  shall  be  subject  to  Jifieen  per  centum 
damages  thereon,  and  the  bill  shall  carry  an  interest  of  Jiw 
per  centum  per  annum  from  the  date  of  protest,  until  the  money 
therein  drawn  for  shall  be  fully  satisfied  and  paid."     ^^  And 
that  it.  shall  be  lawful  for  any  person  or  persons,  having  a  right 
to  demand  any  sum  of  money  upon  a  protested  bill  of  ex- 
"Change,  to  commence  and  prosecute  an  action  of  debt  for  prin- 
cipal, damages,  interest,  and  charges  of  protest,  against  the 
drawers  and  endorsers  jointly,  or  against  either  of  them  sepa- 
rately ;  and  judgment  shall  and  may  be  given  ibr  such  princi- 
pal, damages,  and  charges,  and  interest  upon  such  principal 
after  the  rate  aforesaid  to  the  time  of  judgment,  and  fat  inter- 
est upon  tlie  said  principal  money  recovered  after  the  rate  of 
^ee  per  centum  per  annifm,  until'  the  same  shall  be '  fully 
satisfied." 

^  8.  This  also  was  a  case  of  an  endorser  in  Virginia,  in  6  Craneh 
error  from  the  Circuit  Court  in  the  district  of  Columbia ;  and  ^^^^f  *" 
held,  tbe  endorsee  of  a  promissory  note  may  recover  the  deviile^^* 
amount  from  a  remote  endorser,  in  equity,  though  not  at  law.  Jameson's 
But  second,  equity  will  make  that  party  immediately  liable,  ^^.3^04** 
who  is  ultimately  liable  at  law.     Third,  in  equity  the  remote  Cmich  241. 
endorser  has  the  same  defence  against  the  remote  endorsee,  as 
against  his  immediate  endorsee.     Fourth,  the  deft,  has  a  right 
to  insist  that  tbe  other  endorsers  be  made  parties.     One  Gray 
gave  the  note  to  M.  b  J.,  March  2,  1798,  for  $1500,  payable 
to  them  or  order ;  they  endorsed  it  in  blank.     On  the  face  of 
ibe  note  it  was  declared  to  be  negotiable  in  the  bank  of  Alex- 
andria.    Gray  put  it  into  a  broker's  hands,  who  passed  it  to 
one  Scott  for  flour,  he  sold  for  £1200  in  cash,  and  paid  the 
finoney  to  Gray.     Scott  passed  it,  without  endorsing' it,  to 
M'Clenachen  in  the  purchase  of  flour,  and  he  endorsed  to 
Riddle  &  Co.  in  payment  of  a  precedent  debt.     Gray  failed  jg^'^j^^sQ^ 
to  pay,  and  was  discharged  by  the  insolvent  act  of  Virginia,  in  — I'crench " 
the  complainant's  suit  on  the  note.   Iliey  then  sued  the  defts.  ^^^^  *" 
It  kw  on  their  endorsement,  and  got  judgment  below,  reversed     '       - 
above,  on  the  ground  an  endorsee  cannot  have  an  action  at 
law  against  a  remote  endorser  of  a  promissory  note ;  therefore 
they  brought   this  bill  in  equity,  dismissed  below,  on  the 
ground  there  was  no  equity  in  the  bill ;  they  appealed.    Tbe 
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Cd.  30.    complainants  paid  a  valuable  consideration  for  the  note,  and 

Art.  16.    the  defts.  put  it  into  circulation^  and  in  bar  of  this  bill  thej 

^,^-y^^  pleaded  the  said  judgment  at  law  in  their  favour.     To  this 

plea  the  complainant  demurred,  and  the  court  sustained  the 

demurrer,  and  ruled  the   defts.  to  answer.     Their  answer 

stated  they  received  no  consideration  for  their  endorsement  in 

blank,  and  put  it  into  circulation  only  by  delivering  it  to  Gray 

to  be  discounted  at  the  hank.     Judgment  as  above,  for  the 

pits.     This  novel  case  seems  to  have  been  decided  on  ^ese 

principles  :  1.  As  the  defts.  endorsed  the  note  and  expressly 

made  it  negotiable,  and  gave  it  credit  into  whose  hands  soever 

it  came,  they  were  liable.     2.  As  the  maker  was  so  discharge 

ed,  he  was  out  of  the  case.     3.  As  in  the  action  at  law  the 

remedy   was   mistaken,  the  judgment  against  the  pits,  waft 

no  bar  to  their  bill  in  equity. 

See  a.  20  s.        Art.  16.  7%e  amount  recovered  on  a  protested  biU.  ^'1 .  This 

29.  sum  in  Massachusetts  was  principal,  interest,  ten  per  cent. 

damages,  and  costs  on  foreign  bills  generally,  and  interest  and 

costs  on  inland  bills,  and  this  rule  extends  to  bills  drawn  in 

one  State  on  merchants  and  others  in  another  State.   The  same 

3  Dallas.—  rule  as  to  foreign  bills  in  Rhode  Island,  and  Virginia.  But  by 
Chittvse.—  Massachusetts  act,  June  19,  1819,  (in  Maine,  Ch.  88)  the 
Morri^v!  '^'  damages  on  inland  bills  are  regulated,  drawn,  or  endorsed  in 
Tario.  Massachusetts,  payable  in  any  other  of  the  United  States  or 

territories,  and  protested ;  three  per  cent,  if  payable  in  New 
Hampshire,  Vermont,  Rhode  Island,  Connecticut,  or  New 
York*  If  payable  in  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  or  the  District  of  Columbia,  five  per  cent. 
If  payable  in  North  Carolina,  South  Carolina,  or  Georgia,  six 
per  cent.  If  payable  in  any  other  of  the  United  States  or 
territories,  nine  per  cent.  If  any  bill  of  exchange  or  order 
for  payment  of  money  be  drawn  or  endorsed  in  this  State,  for 
$100  or  more,  and  payable  within  it,  distant  seventy-five  miles 
or  more  from  the  place  where  drawn  or  endorsed,  and  not 
paid ;  damages  one  per  cent,  in  addition  to  the  contents,  law- 
ful interest,  and  costs,  1,  3,  5,  6,  9  per  cent,  is  in  addition  to 
these  in  all  the  cases.  Twenty  per  cent,  damages  in  Penn- 
sylvania, on  12  William  3,  Ch.  70  ;  besides  interest  and 
charges.  A  bill  remitted  to  pay  a  debt,  see  4  Johns.  R.  37. 
The  twenty  per  cent,  in  New  York  is  in  lieu  of  re-exchange 
fac. 

4  Johns.  R.  ^  3.  If  the  course  of  exchange  alter  in  case  6f  a  foreign  bill, 
119.— cbitty  the  acceptor  is  liable  to  pay  according  to  the  rate  of  it  on  the 

day  the  bill  became  due.  And  as  to  exchange,  see  Mellish 
&  al.  V.  Simeon,  Ch.  20,  a.  20,  See  Pollard  «•  Herries,  3 
Bos.  h  P.  335 ;  4  Johns.  R.  119,  124,  126. 
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^  3.  July  6,  1807,  an  English  merchant  living  in  Manch'  s-    Ch.  20. 
ter,  in  England,  drew  his  bill,  payable  to  himself  or  order  in    Art,  18. 
London,  on  an  American  house  having  their  domicil  in  Bos-  \,^^/-^\j 
ton,  accepted  by  one  of  the  house  then  in  Manchester,  is  a  6  Mass.  R. 
foreign  bill,  and  ibe  same  as  if  accepted  in  Boston,  and  pay-  i^7>  '^> 
able  in  London.     The  damages  on  protest  are  the  amount  of  Bender  fiTaV 
the  bill  and  expenses  of  protest  and  interest  thereon  at  six  per 
cent,  from  the  time  it  becomes  payable,  also  a  tenth  part  of 
the  original  sum  and  like  interest  thereon. 

Art.  17.   Circuitous  actions  on  notes  fyc.  a  t  p  din 

If  C  make  a  note  to  A,  and  A  endorse  it  to  B,  and  B  en-  Bishop  ».  ' 
dorse  back  to  A  again,  A  shall  not  have  an  action  against  B  Hay  ward.— 
on  his  endorsement  of  this  note,  for  if  he  could,  then  B  Xvould  l!Q,?ti'^27i 
have  an  action  against  A  on  his  endorsement  of  it,  and  there  _Art.  21.— 
would  be  this  circuity  of  action  to  no  purpose.     But  A  may  ^^  Johns.  R.' 
prove  his  endorsement  was  only  mere  form,  see  post :  but  see 
1  Wils.  46.     If  second  endorsee  of  a  note  sue  the  first  be- 
come endorser,  he  may  prove  the  pit.  gave  no  consideration. 
12  Johns.  R.  159  ;  14  do.  349. 
Art*  18.  Evidence  against  the  endorsee  fyc.  See  a.  10,  s.  5.  l^?"'  If\!» 
§  1.  The  deft,  made  a  note,  payable  October  31,   1799,  adm.— Davif 
and  afterwards  it  was  endorsed  to  the  ph.  who  brought  this  r.  Brown,  3 
action  aeainst  the  deft.,  the  maker.     The  deft,  was  admitted  i V?'   V" 

°,  .'.  lit  r>t  ^  Mass.  K. 

to  prove,  that  certam  transactions  took  place  between  Uror>-  334,  Webster 
venor,  the  promisee  and  endorser,  and  Fuller,   the  maker,  *•  ^««»  *"»** 
before  the  actual  endorsement  of  the  note  (originally  made  in  peakc*l40.— 
blank)  by  which  the  note  had  been  completely  satisfied  ;  and  2  Johns.  R. 
this  admission  was  on  the  ground,  that  the  actual  endorsement  |?^7^?!  ^'  ^ 
was  so  long  after  the  note  had  become  due,  that  when  endorsed  ante,  a!  lo. 
it  was  a  discredited  note.  But  how  long  a  note  must  have  been 
due  before  it  is  discredited,  is  a  point  not  accurately  settled. 

^  2.  In  this  case  the  same  principle  was  adopted,  and  the  5  Johns.  R. 

*  L  »  t»  llQ  ft   'I*     ft 

court  held,  that  if  a  note  be  actually  endorsed  after  over  due,  i}  iHr.-,   -* 
.       '  ,  111  1  .      .     '  81,  brown  V. 

there  is  reason  to  suspect  it ;  and  then  the  maker  may  go  into  Davis- 
such  a  defence  against  the  endorsee,  as  life  would  have  against  ^  ^fi^^- 
the  promisee  ;  same  if  the  note  be  endorsed  in  trust  for  a  re-  Mather^^*^*^ 
lation  of  the  endorser  ;  sectis  if  endorsed  without  recourse.     2  Chitty  106, 
Johns.  R.  60,  62,  Russel  v.  Ball  &  al.  ^^' 

^  3.  6  Mass.  R.  334,  340,  the  same  point  was  decided.  Webster  v. 
And  on  this  case  endorsee  suing  the  endorser  of  a  promissory  Lee— 6  Jobni. 
note,  if  the  deft,  set  up  a  defence  of  payment  to  the  promisee,  g'johnT'R 
he  must  prove  it  was  made  before  the  note  was  endorsed,  and  454.— 
by  such  payment  the  promise  is  discharged,  and  the  note  is  ^  Johns.  R. 
absolutely  void.     In  this  case  there  had  been  a  reference  be- 
tween the  promiser  and  promisee,  but  no  endorsement  on  the 
note.     1  Johns.  331. 

TOL.  I.  54 


422  ASSUMPSIT. 

Ch.  20.        i^4.  So  a  note  on  demand,  endorsed  long  after  made,  is 
Art  20.    liable  in  the  endorsee's  hands  to  all  the  equities,  as  between 
maker  and  payee ;  because  the  endorsee  takes  it  with  suffi- 
cient ground  of  suspicion  to  cause  him  to  inquire  into  the  state 
of  it.    Secu3  a  fair  endorsee,  Warren  v.  Lynch,  5  Johns.  R. 
239 ;  2  Cain.  369,  Furman  v.  Haskin  ;  see  art.  20,  s.  17;  1 
Dallas  411  ;  9  Johns.  R.  244. 
12  Mod  406       AiiT.  19.  Bills  and  notes  received  in  payment ^  the  effect. 
617,  521.—     A  bill  or  note  of  another  taken  in  payment  at  the  time  of  the 
3*Saik  ^^  sale  of  the  goods  fcc.  is  valid,  if  the  vendee  do  no  know  it  to 
Holt.  298.      be  a  bad  one,  and  the  vendor  cannot  have  an  action  for  his 
goods  sold.     Quaere,  if  the  debt  be  not  discharged  at  the 
time.    6  Johns.  R.  110;  9  Johns.  R.  310. 
4  Mass.  R.  93,      ^  2.  If  the  parties  settle  accounts,  and  he  who  falls  in  debt 
^  c^rT^—     to  the  other  in  a  certain  sum,  gives  him  a  note,  not  negotiable, 
6  Mass.  R.      for  that  sum,  it  cannot  be  considered  as  a  payment  of  it ;  for 
143,  Maneely  one  simple  contract  debt  is,  in  law,  no  discharge  of  another 
V.  M  Gee.       simple  contract  debt.     But  it  is  otherwise,  if  payment  be  made 
in  a  negotiable  note  which  passes  current  in  the  market ;  see 
post.     Given  for  an  existing  debt  by  simple  contract  is  prima 
facie  payment ;  B  owes  A  $50,  A  takes  C's  promissory  note  in 
payment,  payable  to  A,  it  is  at  his  risk.    7  Mass.  R.  286, 
Wiseman  ».  Lyman. 
29^^hi^cli-       ^  ^'  '°  ^^^^  action,  it  was  held  that  a  promissory  note,  giv- 
er V.  Dins-      6Q  in  consideration  of  a  simple  contract  debt,  due,  is  a  dis- 
more.  charge  of  a  simple  contract.      So  of  an  open  account.     6 

Cranch,  254. 
ns'Tw.  ^  ^*  Formerly  it  was  held,  that  if  A  sold  goods  to  B,  and 

— 7*T.  R.  65,  took  a  check  on  a  banker,  without  any  objection,  it  was  absolute 
c^'"^^^'  payment,  though  the  banker  failed  ;  but  it  is  now  settled  that  in 
Johns,  cas.  such  case,  unless  it  was  expressly  agreed  at  the  time  of  tlie 
71.  transfer  hc^  that  the  assignee  run  the  risk^  he  may,  in  case  of 

default  sue  for  the  price  of  the  goods,  not  only  because  one 
simple  contract  does  not  discharge  another,  but  because  a  ne- 
gotiable note,  while  between  the  original  parties,  is  like  any 
other  simple  contract;  but  then  such  note  must  be  shewn  to 
be  lost  or  cancelled  at  the  trial.  1  Johns.  R.  S4. — 8  Johns. 
R.  389. — 9  Johns.  R.  310,  31 1,  Johnson  v.  Weed,  fc  al.  So 
if  the  purchaser  of  goods  pays  in  another's  note,  falsely  rep- 
Chitty  31,32.  resenting  it.     6  Johns.  R.  110. — 5  Johns.  R.  68. — 9  Johns. 

A  note  mftde  n    q  i  n 

payable  to  Art.  20.  Several  coses,  ^  1.  Though  generally  one  joint  ten" 
A  m  ^™<?^-  fljj^^  or  person  jointly  interested  with  another,  in  real  or  person- 
thmigtTnot'  ^^  property,  is  not  capable,  of  himself,  of  dding  any  act  which 
stamped  ac-  may  tend  to  prejudice  the  other,  yet,  by  the  custom  of  mer- 
Frenc^law  c^^^^^^s,  where  there  are  two  joint  traders,  and  one  accepts  for 
iJohas.  R.94.  himself  and  partner,  a  bill  drawn  on  both,  it  binds  both,  if  it 
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concerns  the  trade  ;  otherwise,  if  it  only  concerns  the  accep-    Ch.  20. 
tor's  distinct  interest,  and  the  holder  is  aware  of  the  fact.  Jiri.  20. 

^  2.  A  note  given  in  the  partnership  name,  by  one  part-    .^'sr^J 
ner  for  his  private  debt,  is  void  as  against  the  partnership,  in  Cbitty  32.— 
the  hands  of  the  creditor,  and  even  in  the  hands  of  a  friend-  S£*  ^^'^  ^. 
\y  endorser,  who  endorsed  it  at  the  request  of  the  partner,  not  stoov.HMu'e. 
knowine  the  consideration  of  the  note.     And  notes  issued  in  — ^  Johos. 
the  partnership  name,  after  a  dissolution  of  the  partnership,  ^'^* 
only  bind  the  one  issuing  them,  and  so  if  the  new  notes  given, 
be  for  partnership  debts. 

^  3.  "  One  partner  cannot  bind  the  other  by  deed,  without  ITi*'^'??^* 
an  express  authority  so  to  do ; '  but  if  A  execute  a  deed  for  stervllle.— 
himself  and  his  partner,  in  his  presence,  and  by  his  authority,  Watson  168. 
it  is  a  good  execution,  though  only  sealed  once,  was  on  a  bill  Zchiuy  ^ 
of  sale  decided.  —2  Johns.  R. 

^  4.  When  a  partnership  is  dissolved^  it  is  necessary  to  give  aoo^Lansing 
personal  notice  to  those  who  have  dealt  with  it,  or  prove  they  '* 
in  fad  saw  the  gazette  notice  ;  but  this  is  sufficient  for  persons 
who  have  had  no  previous   dealings  with   the   partnership. 
Watson's  Partnership,  284. 

^  5.  V^alue  received^  is  implied  in  every  bill  and  endorse-  65.'  ^  '  ' 
ment,  as  much  as  if  expressed  tit  totidem  verbis ;  and  if  a 
declaration  be,  that  the  note  was  endorsed  for  value  received, 
this  v(Uue  received  need  not  be  proved.  A  bearer  taking  a 
bill,  under  su^ricious  circumstances  must  state  he  gave  a  value 
for  it,  as  when  it  has  been  lost.  When  the  holder  has  given 
^fuU  value  for  the  bill,  he.  the  deft,  is  not  allowed  to  shew  he 
received  none,  though  the  pit.  knew  this  circumstance  when 
he  took  it,  unless  he,  also,  knew  that  he,  of  whom  he  received 
it,  was  acting  yrau({tt/en%. 

§  6.   fVken  a  note  or  biU  pays  a  prior  debt.     Generally  one  SJ'^®*^' 
contract  not  under  seal,  cannot  extinguish  another  sitnilar  cov-  12' Mod.  617. 
tract.     '*  And  a  mere  promise  to  give  time  for  the  payment  of  —6  T.  R.  52, 
a  debt  already  due,  is  not  binding."     But  if  I  sell  goods  to  A,  5^^*5111 
and  take  a  bill  or  note  in  satisfaction  thereof  or  of  a  former  debt, 
I  cannot  sue  the  original  debt,  till  the  bill,  8z;c.  is  due,  except 
A  knew  it  was  of  no  value  ;  then  I  may  immediately  sue  him 
on  his  original  liability ;  as  if  he  draw  a  bill  on  one  having  no 
effects,  not  accepted.     Such  a  bill  is  a  nullity. 

^  7.  Three  men  gave  a  covenant  to  A  :  one  of  them  gave  3  £^  gsT" 
a  bill  for  part  of  the  debt,  and  judgment  was  had  on  the  bitt.  Drake  v. 
No  bar  to  covenant  against  the  three,  not  being  accepted  in  ^^<^^^'^* 
satisfaction  of  the  covenant  debt,  nor,  in  fact,  to  have  produc- 
ed it. 

^  8.  A  first  bill  is  given,  then  a  second  bill  in  lieu  ofit,  but  ^%^*^* 
the  first  remains  with  the  holder,  and  the  second  is  not  paid ;  24^  a.  6. 
he  may  sue  the  first. . 
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Ch.  20.        If  I  sell  goods,  and  adjust  the  accounti  and  take  a  biU, 

*irt.  20.    which  is  not  accepted  ;  this  taking  the  bill  is  conclusive  evi- 

^^V^^  dence  of  the  sum  due,  in  an  action  for  payment  for  the  goods. 

If  one  take  a  bill  for  goods  sold,  and  finds  it  bad ;  yet,  if  he 

compute  damages  upon  it,  and  demand  it,  this  is  an  election  to 

rely  on  the  bill. 

^  9.  One  agrees  to  accept  notes  in  payment  of  goods,  and 
Cain  117,    before  delivery,  the  notes  turn  out  to  be  bad  :  a  tender  and 
Merritt.~i     refusal  of  them  is  no  payment,  unless  the  vendcnr  agreed  to 
Cranch  181,  run  the  risk  of  their  beinc  bad. 

Johns.  R.46d  ^  10.  A  sold  cattle  to  B,  and  received  in  payment  a  bank 
Markle  v,  '  note  ;  neither  knew  it  was  bad  :  A  paid  it  to  C,  who  discov- 
3  c^^'^h"  ^^^^  '*  ^^^  forged.  Held,  A  might  recover  against  B  on  his 
311.-^  D.  h  original  contract  for  the  cattle  sold,  for  a  forged  note  is  a  nul- 
E.  613.— 3  lity— no  payment  at  all.  But  if  one  receive  a  note  as  condi- 
East  146.  tional  payment,  and  pass  it  away,  he  cannot  sue  for  the  goods 
sold;  he  cannot  have  a  double  satisfaction.  I'Cran.  181,  if 
a  forged  note  of  a  third  person,  it  must  be  had  at  the  trial. 
Chitiy  112.  ^  !!•  An  indorsee  may  strike  out  special,  as  well  as  gene- 
—1  Dali.  193.  ral  endorsements,  and  the  holder,  by  delivery,  may  consider 
SifillfJL        himself  as  endorsee  of  the  payee,  however  remote  in  fact  he 

may  nave  been. 
Chitty  119,         ^12.  If  I  assign  a  bill  for  a  sufficient  consideration  to  A 
that  I  know  to  be  of  no  value^  and  he  be  not  aware  of  the  fact, 
I  must  repay  to  him  the  money  I  received,  in  an  action  for  mon- 
ey had  and  received  :  this  must  be  on  the  ground  of  decep^ 
tioUf  or  of  the  law  merchant^  for  at  common  law  an  assignment 
is  no  warranty. 
Chjtty  135,        ^  13^  If  an  agent  do  not  present  a  bill  for  acceptance,  with 
due  diligence,  and  the  drawer  fails,  the  agent  is  liable  for  his 
negligence,  unless  he  can  shew  the  bill  would  not  have  been 
accepted ;  also  *'  a  neglect  to  make  a  presentment  at  a  proper 
time,  may  be  excused  by  illness,  or  by  other  cause,  or  by  ac- 
cident." 
ChUty  245.        ^  ^"^^  ^^  the  holder  receive  notice  the  bill  is  dishonoured, 
—6  East  14.  be  ought  to  send  notice  to  (he  party  he  looks  to,  by  the  next 
practicable  post — "  at  all  events  by  the  post  of  the  next  day 
after  notice*^  received  by  him. 
8B&P840       ^15.  If  a  bill  cannot  be  legally  accepted,  or  paid,  the 
-Shitty  186.  drawer  is  not  liable  to  be  sued  in  the  country  where,  by  some 
act,  the  illegality  is  created. 

rhitty  186.—  ^  ^^'  ^^^  *^  '  ^^^^  ^  ^^^^  ^^  ^®  United  States,  on  A,  in 
6  East  124.—  London,  and  am  discharged  by  our  laws,  and  the  bill  there  is 
3  Caines  R.    protested  for  non-acceptance,  I  cannot  be  sued  there.     The 

terms  "  value  received,"  in  a  note,  not  within  the  act,  will  n^ 

of  themselves  imply  a  consideration. 
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§  17.   Whai payment  discharges  the  payer.   Regularly  every    Ch.  20. 
bill  or  note  must  be  paid  to  the  proprietor  of  it,  or  to  his  pro-    jirt,  20. 
per  agent  or  representative  ;  if  made  payable  to  a  feme  sole^  V^^"*^^ 
it  must  be  paid  to  her  husband  after  her  marriage  ;  if  to  A  in  chitty  218, 
trust  for  B,  It  must  be  paid  to  A,  or  his  endorsees;  not  to  219,220,221, 
the   payee,  after  endorsed  5   not  to   the  agent  of  an  ailor-  ^'^^'|^ 
ney  ;  may  pay  to  the  holder  of  a  bill  or  note  endorsed  blank  _ oougi.  622. 
who  stole  it,  if  the  payer  know  not  this  fact,  or  if  known  it  —4  T.  R.  28. 
was  stolen,  he  may  pay  to  a  bond  Jide  holder,  when  due  ;  not  JJg^  287.-7 
to  one  after  he  has  committed  an  act  of  bankruptcy,  and  that  T.  R.  711.— 
known  ;  otherwise,  if  not  known.     Bills  are  paid  in   business  ^^p^'j^*®'  '* 
hours,  if  foreign.  Page,'^Borton, 

^  18.  A  note  is  due  on  the  last  day  of  grace^  and  if  pay-  Nov.  Term, 
ment  be  refused,  the  maker  may  be  sued  on  that  day,  after  2^ine«'  R. 
demand  and  refusal,  per  Parsons  C.  J.    It  must  be  demand-  343,  jackson 
ed  that  day,  of  the  maker,  and  notice  to  the  endorser,  before  t».  Richards, 
such  demand,  is  bad;  though  otherwise  seasonable.     Pi^ving  ^^  J|^.]j^' 
a  debt  against  a  AanArup^  acceptor  is  no  discharge  of  other  par-  66I.— 12 
ties.     A  draft  on  a  bank  received  by  a  creditor,  pays  his  debt  ^  £5^*^ 
in  two  cases;  1st  if  the  receiver  do  not  use  due  diligence  to  52. 
.  get  it  paid ;  2d  if  he  expressly  agrees  to  run  all  risks  ;  and  if 
he  write  a  receipt  in  full,  it  is  not  evidence  of  such  an  agree- 
ment.    And  when  a  bill  is  taken  in  payment  of  a  debt,  and 
the  party  sues  on  the  original  consideration,  payment  of  the 
bill  will  be  presumed,  till  the  contrary  appears.     See  Hayling 
V.  Mullhall,  and  Hull  t;.  Pitsfield. 

^19.  If  the  holder  of  a  bill  or  note  take  a  bond  or  any  ®  ^"^*  °^* 
security,  of  the  acceptor  of  the  bill  or  n^iker  of  the  note,  g^""  ^-^{^^ 
without  the  assent  of  the  other  parties  thereto,  payable  at  a  Chitty  229. 
future  day,  he  discharges  them  ;  same  rule  as  to  sureties,  and  ^^^^^f?l^^' 
ootice  of  non-payment  does  not  aid  his  case ;  so  if  he  receive  they  bear 
part  payment  of  the  acceptor,  and  take  a  new  acceptance  for  date,  are  val- 
the  residuefpayMe  at  a  future  date,  and  in  the  mean  time  retain  [heXy  o?" 
the  original  bill  as  security,  this  is  giving  time,  so  a  new  ere-  delivery,  and 
dit  to  the  acceptor,  and  discharges  the  endorser  ;  for  it  abridges  '^^  consider- 
the  rights  of  the  other  parties  to  the  bill,  in  postponing  dieir  „„  ^^^  ^^y. 
opportunity  of  suing  ;  for  taking  the  new  bill  was  an  agree-  2  Johns.  R. 
ment  the  original  bill  should  not  be  enforced  in  tlie  mean  time ;  ^^' 
hence,  here  was  giving  time  to  die  acceptor  ;  whereas,  had  the 
endorsees,  the  phs.,  called  on  the  defts.  the  endorsers,  imme- 
diately, to  pay  the  original  bill,  they  might  immediately  have 
sued  the  acceptor ;  the  new  security  ought  to  have  been  ^^7  «  «  c_ «  «^ 
the  consent  of  the  endorsers,  or  theur  implied  consent,  on  no-  g  Johns.  R. 
tice,  and  their  not  objecting,  according  to  the  case  of  Clarke  v,  334,  Crain 
Devlin.     Maker  pays  part  after  due,  and  before  notice  to  en-  ^'  Colweli. 
dorser,  he  is  discharged. 
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Ch.  20.        ^  20.  The  same  is  the  case  if  the  endorsee  sue  she  accejv- 
Art.  20.    tor,  and  on  execution  receive  payment  for  part  and  take  his  se^ 
V,^FV"^^   curityfor  the  rest^  with  the  exception  of  a  nominal  sum  only, 
2  B.  &L  he  discharges  the  endorser,  and  the  effect  would  have  he&k 

&.  p'aea—  ^^^  same,  if  the  pit.,  the  endorsee,  had  let  the  acceptor  out  of 
Chitty  230.  custody  on  a  ca.  sa.  But  though  this  discharges  an  after  en- 
dorser, who  could  resort  to  the  party  indulged,  it  does  not 
discharge  a  prior  endorser,  whose  remedy  would  not  be  varied 
in  respect  of  the  indulged  party ;  therefore  the  holder  may 
let  out  of  custody  a  subsequent  endorser,  on  execution,  and  yet 
sue  a  prior  one,  without  the  subsequent  one's  paying  the  debt, 
5,??ff*  oS ""  for  the  holder  of  a  bill  or  note  may  do  what  he  pleases  as* to 

Chitty  232,  .  1     1  1      11     I  1  -i*     1  1*1        1 

273, 274.  any  party  on  it,  yet  hold  all  the  others,  if  thereby  he  does  not 
abridge  their  rights. 

Chiuy  233.  ^21.  If  the  endorser  pay  the  biD  or  note  to  his  endorsee, 
he  is  entitled  to  a  receipt ;  for  he  cannot  without  one,  sue  the 
acceptor  of  the  bill,  or  maker  of  the  note  :  the  mere  posses- 
sion of  the  bill  or  note,  not  being  evidence  he  paid  it ;  but 
quaere,  as  it  is  not  according  to  the  course  of  business  for  him 
to  have  the  possession,  without  his  paying ;  clearly  this  posses- 
sion prima  facie,  affords  a  presumption  he  paid  it,  though  it  is 
always  best  for  him  who  pays,  to  take  a  receipt,  and  have  the 
fact  stated  in  it,  that  such  a  party  paid. 

6  E  t  ]4  ^  ^^*  ^^^  bolder  of  a  bill,  gave  notice  of  a  billys  being 
Darbysbirer.  dishonoured,  to  the  fifth  endorser,  the  day  it  was  refused  ;  he, 
Parker,  cites  the  next  day,  to  the  fourth  ;  he,  the  next  day,  to  the  third ; 

Sbepherd  ^^'  ^^^  ^^^^  ^^V*  ^  ^^^  second  ;  and  he,  the  next  day,  to  the 
first  endorser,  and  held  to  be  sufficient  notice :  all  the  parties 
lived  in  London,  and  the  neighbourhood. 

^  23.  The  Inst  endorsee,  may  strike  out  all  the  endorse- 
ments in  blank,  but  the  first,  and  declare  on  that ;  thereby, 
this  endorsee  creates  a  privity,  between  himself  and  the  first 
endorser,  now  the  only  one.  This  endorsee  thereby  abridges 
no  rights  but  his  own ;  and  not  always  his  own,  for  by  raising 
this  privity,  he  is  often  enabled  to  go  upon  his  money  counts, 
and  save  his  demand,  where  he  cannot  otherwise  do  it ;  his 
contract  in  the  bill  or  note,  having  failed  him,  as  it  does  in 
certain  cases. 

Chit(y32l.  ^  ^^*  ^^  ^  '°  London  owes  B  1000  crowns,  to  be  paid  in 
Paris,  then  wortli  6000  livres,  and  draws  a  bill  to  pay  6000 
livres  in  Paris  ;  and  that  is  protested  and  comes  back  to  A ; 
and  when  6000  livres  are  worth  1100  crowns;  A  must  pay 
1100  crowns,  difference  of  100  crowns  is  the  exchange. 

7  Johns.  R.  ^25.  JSTote  on  demand.  One  was  endorsed  2|  months 
7'\  Losee^r.  after  its  date,  the  holder  sued  it  against  the  maker,  and  he 
4  johIis."R.  W21S  admitted  to  prove  he  paid  it  to  the  payee  before  it  was  en- 
224-8  Jobns.  dorsed.  But  there  is  no  time  fixed  for  the  dishonour  of  such  a 

R  374. 
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note  ;  no  time  of  payment  mentioned  in  a  note  it  is  payable    Ch.  30. 
immediately,  or  on  demand.    See  s.  45,  Post.  Art.  20. 

^  26.  Accommodating  endorser*     A  endorsed  the  note  for  V^^^v^^ 
the  maker's  accommodation,  and  without  consideration.  Held,  7  Johns.  R. 
it  was  binding  on  A  after  due  notice,  though  the  pit.  knew  the  ^^J»  ^[T^i 
fact  when  he  took  it.     But  otherwise,  if  any  fraud  in  the  case,  _1^  crench 
and  that  known  to  the  ph.     So  if  the  pit.  buy  such  note  at  49.~i  Csp. 
discount,  he  will  not  recover  more  than  he  gives  for  it  of  such  ^J^  46**^ 
an  endorser.     Innocent  endorsee  may  recover  a  fraudulent 
Bote,  Ch.  192,  a.  8  ;  2  Caines  343  ;  4  Cranch  141  ;  1  Taun- 
ton 224,  Ch.  20,  a.  10,  s.  57. 

§  27.  JVb^e  made  in  another  state.    One  was  given  in  Con-  i  Johns.  Cas. 
necdcut  and  endorsed ;  but  in  that  state  a  promissory  note  is  p^'|^^^®^' 
not  negotiable.     Yet  held,  the  endorsee  could  sue  it  in  his  2  Johns.  It 
own  name  in  New  York  against  the  maker,  see  4  Cranch  46.  l^- 
But  possession  alone  does  not  entitle  one  to  sue  in  his  name  if 
to  order,  7  Cranch  160 ;  1  Ser.  &;  Raw.  180. 

§  28.   Where  the  drawer  is  not  liable  for  monies  paid.     As  2  Johns.  Ca§. 
where  A  accepted  a  bill  drawn  on  him,  and  the  endorsee  75,Mirafoe&ir 
without  demanding  it  of  the  acceptor,  or  inquiry  after  the  ■*•  *'•  ^***®'*- 
drawer,  demanded  it  of  the  first  endorser  who  paid  it,  and 
charged  the  amount  in  account  with  the  acceptor,  then  this 
first  endorser  sued,  as  payee  the  drawer  for  monies  paid  Slc. 
to  his  use,  and  ofiered  the  bill  in  evidence.   Held,  the  drawer 
was  not  liable.     Endorsement  without  recourse  to  the  endor- 
ser, a  note  is  not  evidence  of  money  had  and  received  by  him  7  Cranch  160; 
to  endorsee's  use. 

^  29.   The  endorser  suable  immediately  on  a  bill  protested  4  Johns.  R. 
for  non-acceptance  fyc.    As  where  a  foreign  bill  of  exchange  i44^Wiidon 
was  protested  for  non-acceptance,  and   due  notice   thereof  see  ante.— 
given  ;  held,  the  holder  might  sup  either  drawer  or  endorser,  Chitty  on 
or  both,  and  need  not  wait  a  protest  for  non-payment ;  also  o'U*  ?^^T 

i_  ^  J  •     XT        XT  "^  *         •  I     1      3  East  481. 

recover  the  twenty  per  cent,  damages  m  New  York,  with  the  — ch.  20,  a. 
usual  interest  and  charges  of  protest.     But  on  a  bill  drawn  in  ^^  >•  3|  but 
England,  and  there  payable,  the  holder  in  America  can  re-  i^sharo^— 
cover  but  five  per  cent,  interest,  as   it  is  drawn  and  to  be  stra.  949— 
settled  by  the  law  of  the  place  where  drawn,  nor  can  the  ac-  '^ougl.  154. 
ceptor,  when  sued,  object  to  a  protest  for  non-payment,  that 
it  does  not  state  the  demand  was  made  on  him  personally.    It  6  Johns.  IL 
is  enough  it  states  it  was  demanded  at  the  place  where  ac-  HacWcv  ^"^ " 
cepted  to  be  paid,  and  where  the  party's  liability  is  fixed  by 
non-acceptance  and  due  notice  thereof ;  it  is  not  material  the 
demand  of  payment  is  a  day  too  late — also  8  Mass.  R.  460, 
Lenox  v.  Cook.     Broker  believed  he  notified  &c.,   1  Day's 
R.  11. 

•  §  30.   What  is  good  notice  further.    A  and  B  drew  a  bill  >  Johng.R. 
In  New  York,  on  C  and  D  residing  there.    A  and  B,  in  fact,  ^^^J^JJl. 

combe. 
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Ch.  20«    resided  at  Petersburg,  in  Virginia ;  bill  was  protested  for  non- 

Art.  20*    payment ;  the  holder  seasonably  put  two  letters  into  the  post- 

V^^y^b^  office,  giving  notice  of  the  protest  to  the  drawers  A,  B,  one 

directed  to  New  York,  the  other  to  Norfolk,  where  he  sup- 

posed  they  lived.     It  did  not  appear  the  holder  knew  where 

they  lived.     Held,  he  had  used  due  diligence,  and  that  the 

notice  was  sufficient.     Qusre,  if  the  holder  ought  not  to  have 

shewn  he  made  proper  inquiries  to  find  where  they  lived. 

ft  Johns.  R.         ^31.  Waiver  of  notice.    The  endorser  of  a  note  regularly 

me  p.  DeD°'  °oitfied  of  non-payment  by  the  maker,  fully  knowing  all  the 

nutoD.— Mil   facts,  promised  to  pay  the  note.     Held,  this  was  a  waiver  of 

i^'^^J^^io'    ^*"^  of  due  notice,  and  an  action  lay  against  him.  See  a.  10, 

7^Sayer  27!  s.  33|  be.  before,  and  a.   10,  s.  5;  5  Johns.  R.  375,  like 

—12  Mod.      waiver  stated.     But  where  several  bills  were  drawn  on  dif* 

^7i^_Cb  ^^^^^^  places,  and  under  different  circumstances,  and  the  en* 

26,  a.  10, 33.  dorser  said,  ''  I  will  take  care  of  the  bills,"  or  "  see  them  paid." 

— ^*?*  'm?*  ^^'^»  ^^^^  ^'^  "^^  prove  an  after  promise  to  pay  one  of  the 

^.~i3£ast  ^'"^  ^"  which  notice  had  not  been  given  of  nou-acceptance  ; 

417.—  but  such  after  promise  to  be  a  waiver  of  notice  must  be  expli- 

l^ofant.  Cas.  gji^  juj   elearly  proved.     Same    case,  5  Johns.   R.   375, 

6  Johns.  R.  prima  facie  evidence  of  notice,  notary's  practice  and  belief. 
376.—  As  where  a  bill  drawn  at  New  York,  on  persons  in  Baltimore 

l^ohDs.  R.  ^gg  protested  for  non-acceptance,  the  notary  testified  his  prac- 
12  Man.  R.    tice  was  in  all  such  cases  where  endorsers  or  drawers  lived  at 

10  j"h     R    ^  distance,  to  send  notice  by  post  of  the  dishonour  &c.  ta 
490  118  2S1.  ^^^^j  ^^^  believed  he  did  so  in  this  case.     Held^  prima  fade- 
evidence  of  notice  be. ;  and  see  Pierson  v.  Hooker,  as  to 
waiver.    A  jury  may  presume  such  knowledge  from  circum- 
stances, Hopkins  v.  Liswell. 

11  Ms88.U.  §  32.  Drawer  of  a  bill  liable  personally ^  though  knovm  to 
64,  Majrhew  all  parties  to  be  an  agent.  As  where  Prince,  the  deft.,  was 
Prioce.  ^^^^  of  Stephen  Higginson  jr.  at  New  Orleans,  and  drew 

several  bills  on  Higginson,  Dodge  tn  Co.  in  New  York,  of 
which  house  said  Stephen  of  Boston  was  principal,  paya.ble  to 
the  pits.,  and  when  paid  to  be  credited  to  him.     The  deft, 
signed  them   with  his  own  name  without  any  qualification. 
Held,  liable  personally  to  the  pits.,  though  they  were  previ- 
ously informed  he  drew  the  bills  as  agent.     The  principal  did 
not  appear  to  be  the  drawer,  direcdy  or  indirecdy. 
M  Mass.  R.        $  33.   fVhen  one  signs  €u  agent  a  note  fyc.     Deft,  gave  a 
rt.Loiilv.    note  thus,  "No.  272,  $301,  Boston,   17th  of  March  1812. 
Golbun.        p^j,  value  received  I  promise  to  pay  Mr.  Edward  J.  Long  or 
order,  on  demand,  three  hundred  and  one  dollars  with  interest 
after  jfour  mondis.  Pro  William  Gill, 

J.  S.  COLBURN." 

Held  to  be  the  promise  of  William  Gill,  if  Colburn  had 
authority  to  make  the  note,  and  if  not,  he  would  be  liable  to 
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the  promisee  in  a  special  actioo  od  the  case.   See  Agent,  Cb.    Ch.  20. 
d,  art.  18,  s.  5,  iic.  Art.  20. 

^  34.  Guarantor  or  surety  ItahlCj  notinthstanding  his  s^^^v^J 
declaration  to  the  contrary  fyc.  Bei\jamin  Bird  gave  his  note  n  Mass.  R. 
to  the  ph.  for  a  valuable  consideration  ;  a  few  days  after,  the  436,  Moms 
deft.,  Abraham  Bird,  signed  his  name  blank  on  the  back  of  *'*  '  ' 
the  note ;  he  signed  his  name  to  make  the  ph.  easy,  (pit.  not 
present,)  but  would  not  be  accountable  for  a  farthing  on  the 
note.  Held,  deft,  was  liable  as  an  original  promiser.  The 
estate  had  been  conveyed  to  Benjamin  Bird,  and  the  matter 
settled  several  days  before  the  deft,  so  endorsed  his  name ; 
deft,  contended  his  promise  was  to  pay  another's  debt,  and  so 
void,  because  not  in  writing,  if  any  promise  at  all,  and  no  evi- 
dence of  a  consideration.  Held,  as  the  pit.  conveyed  the 
estate  expecting  his  security  of  the  deft,  on  the  note,  and  that 
his  endorsement  had  the  same  effect  as  his  signature  upon  the 
face  of  the  note,  under  the  name  of  B.  Bird  would  have,  in 
which  case  the  deft,  would  be  surety  &c.  And  the  deft's. 
endorsing  proved  he,  previous  to  the  sale  of  the  estate,  consent- 
ed to  join  in  the  security  to  aid  his  brother  in  the  purchase. 
On  the  whole  the  deft,  was  viewed  as  signing  as  surety  at  the 
date  of  the  note,  and  so  suable  as  an  original  promiser.  Had 
he  not  been  thus  originally  a  party  to  the  contract,  he  would 
have  been  a  guarantor. 

§  36.  Notice  to  the  endorser  at  the  proper  time  and  place  IfiMass^Rq^ 
is  sufficient,  though  it  state  the  note  fell  due  three  days  before,  \^i^ng^ 
and  though  the  maker's  name  was  not  mistaken  in  the  notice, 
as  it  was  proved  the  endorser  was  liable  on  no  other  note  pay- 
able at  this  bank. 

^  36.  A  note  is  not  functus  officio^  lodged  as  security  and  12  Mui.  IL 
returned.     As  when  Cutts  gave  his  note  to  Clark  or  order^  78>  Emenoa 
and  he  endorsed  it  to  Carlisle,  his  custom-house  surety,  as  his  *'    ^^^' 
indemnity,  Carlisle  endorsed  it  in  blank  and  returned  it  to 
Clark  on  receiving  other  indemnity.     Clark  passed  it  to  the 
pit.,  who  sued  the  maker,  as  endorsee  of  Carlisle,  and  recov- 
ered ;  but  had  Clark  paid  the  note  to  Carlisle  and  taken  it  up, 
it  had  beenyiinc^te^  officio.    2  Phil.  Evid.  14. 

^  37.  The  maker  of  a  note  dies  fyc.     Endorsee  v.  Endor-  12  Mass.  It 
ser,  the  maker  died,  and  administration  on  his  estate  before  ^>  Hale  v. 
the  note  falls  due.     A  demand  on  the  administrator  is  not    ""*' 
necessary  in  order  to  sue  the  endorser  if  he  have  due  notice 
of  the  death  and  non-payment,  except  it  fall  due  above  a  year 
after  the  administrator  is  appointed. 

^  38.  Endorser  liable  to  his  immediate  endorsee^  for  monies  Jfo^'o?*'  ^* 
had  and  received,  and  the  note  is  evidence,  and  if  the  maker  Bank«.Hiircl 
appoint  |i  place  to  be  notified  at,  notice  left  there  is  sufficient  to  ~12  Mass. 
charge  the  endorser,  see  art.  10,  s.  20.  And  if  a  note  be  pay-  blw«r&ia.'t» 

VOli.  I.  55  BrighambaJ. 
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Ch.  20.  able  at  a  bank  named,  no  demand  on  the  maker  is  necessary. 
Art.  20.  timely  notice  to  the  endorsers  of  non-payment  is  sufficient. 
V^,.rv-%^    13  Mass.  R.  65. 

12  Mass.  R         ^  39.  If  the  holder  of  a  hUl  take  security  of  the^drawer  and 

602y  Hurd  jr.  gif)e  not  further  time  ^c,  endorser  is  held.     As  where  the 

**•    *^^  ••        holder  of  a  foreign  bill  of  exchange  protested  for  non-accept« 

ance,  demanded  and  received  collateral  security  of  the  drawer 

of  it,  then  expecting  the  drawee  to  pay  a  large  part,  the  hoi* 

der  gave  up  such  security,  but  gave  no  further  time  to  the 

drawer.     Held,  the  endorser  remained  liable  for  the  balance 

due  on  the  bill. 

1  Johns.  Cas.      ^  40.  BiU  remitted  to  pay  an  antecedent  deht^  and  is  re^ 

107.-4  Johns,  turned  protested,  is   entitled  to  no  damages  in  New  York, 

^'  ^^'  (twenty  per  cent.) 

1  Johns.  R.  ^41.  Note  made  in  France,  not  stamped  according  to  law 
R*  2^^^**°*'  there,  but  payable  to  a  person  in  New  York,  is  valid.  And 
Thompson  o.  where  a  promissory  note  is  made  at  Jamaica  and  payable  in 
Ketcham.—  New  York,  it  is  governed  by  the  law  of  New  York,  and  where 
— 2"johM'^  no  place  of  payment  is  named  in  a  note  it  may  be  proved  by 
R.  94.  parol  evidence  at  what  place  it  was  agreed  it  should  be  paid. 

4  Dallas  234.      %  42.  Forged  drafts.    Payment  of  cannot  be  recalled,  but 
quaere. 

8  Johns.  R.  ^  ^^'  Jf  ^  '^^^  ^  money,  and  he  gives  A  his  note ;  and 
79, 82,  Ar-  then  B  gets  the  note  into  his  hands  by  fraud  and  keeps  it,  A 
s'^e^WHsoii*  ^^^  recover  the  money  on  the  money  counts,  being  immediate 
V.  Force,  Ch.  parties  to  the  loan  and  consideration.  So  A  may  recover  in 
32,  a.  4,  s.  21.  Hke  manner  if  B  receive  such  a  note  on  his  promise  to  convey 
property  to  A  be,  and  iiiils  to  do  so,  and  refuses  to  return 
the  note ;  for  in  this  case  too  he  gets  the  note  by  fraudr 
7  Johns.  R.  ^  44.  A  gives  a  note  B  to  pay  $60  in  neat  cattle,  for  value 
^wh'te*"*  received,  this  note  is  not  within  the  statute  ;  and  the  con* 
3  Johns.  R.  sideration  must  be  shewn.  But  value  received  is  primd  fade 
484.—  evidence  of  consideration  ;  if  the  pit.  however,  states  in  his 

418^^^"*^    declaration  specially  in  what  the   value  received  consisted, 
(instead  of  saying  generally  it  was  made  for  value  received,) 
he  must  prove  the  special  consideration,  as  averred  by  special 
evidence.  10  East  431,  437,  Knill  v.  Williams. 
12  Mass.  R.         ^  45.  ^ote  on  demand^  endorser  discharged  ^.   As  where 
V.  Breckett     *  negotiable  note  payable  on  demand,  was  endorsed  ten  months 
See  2  Phil,     after  its  date,  the  endorsee  neglected  four  days  to  demand 
EWd.  17.        payment  of  the  maker,  and  for  thyee  months  to  notify  the  en- 
dorser of  non-payment.     Held,  He  was  discharged.     Parties 
lived  within  three  miles  of  each  other ;   see  s.  25  ;  2  Caines 
369  ;  1  Johns.  R.  319 ;  1  Ld.  Raym.  217. 
12  Mass  R.         ^  46.   Where  the  transferree  of  a  note  not  negotiable  may 
^todd.^*^   ««e  the  maker.     June  8,  1813,  at  Portland,  Todd  gave  his 
written  promise  to  pay  his  part  of  a  ransom  of  a  vessel  by 
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Samuel  Fisher,  being  ^261  61   with  interest,  when  said  ran-    Ch.  20. 
som  was  to  be  paid :  on  the  back,  ^  For  value  received,  I    Art  20. 
hereby  transfer  all  my  right  and  interest  in  the  within  pro-  V^^^v^^ 
mise,  being  myself  solely  enterested,  to  Jabez  Mowry ;"  but 
not  signed  by  Fisher,  but  the  intent  was  to  make  the  transfer. 
Judgment  for  Mowry  against  Todd,  he  having  recognised  the 
transfer  and  promised  to  pay  the  contents  to  Mowr}' ;  for  the 
equitable  interest  was  assigned  to  Mowry,  and  the  deft,  made 
an  express  promise  to  him. 

^  47.  The  endorser  of  a  promisscny  note  in  Virginia,  who  6  Crench 
endorses  it  to  give  it  credit,  though  counter  securedy  is  not  J^jSSkin^ 
liable  on  it,  or  for  money  had  and  received,  except  the  pit. 
endorsee  first  shews  the  maker  is  insolvent,  or  that  he  has  sued 
him  to  no  purpose.    It  is  not  sufficient  to  show  he  is  not  within 
the  reach  of  the  court's  process.  See  a.  15,  s.  8. 

Error  to  the  Circuit  Court,  Columbia  &c.  assumpsit.   Nov.  60o,1^gg8  v. 
1809,  A,  B,  C,  &  D,  being  concerned  &c.   two  of  them  Lindsay, 
wrote  to  E,  directing  him  to  buy  some  sak  for  A,  B,  C,  &^  D,  ^'J?^  y^^JJ- 
10  to  30,000  bushels,  and  to  draw  on  them  for  the  amount ;  Peter8R.262. 
£  purchased  and  drew  on  them.  Held,  l.they  were  bound  to 
accept  and  pay  his  bills,  and  if  they  refused,  and  he  paid  his 
bills,  he  bad  his  action  against  them  for  their  amount,  and 
damage  and  costs  of  protest  on  his  count  for  money  paid, 
and  on  it  said  biUs  were  evidence.     2.  If  after  protest  E  sold 
the  salt  without  order,  it  did  not  prejudice  his  right  of  action, 
tfaotq^h  he  did  not  account  for  the  sales. 

§  48.  July  9,  1793,  deft,  in  London,  drew  bills  on  Boyd  l^^\f?' 
b  Co.  in  Paris,  for  71,000  livres  T.,  equal  to  £603  19s.  lOd.  &  ai.Tslm- 
sterling,  according  to  the  then  rate  of  exchange,  payable  to  eou. 
the  pits.,  who  in  London  endorsed  them  to  Jeyssit  &l  Co.  at 
Amsterdam :  they  endorsed  them  to  Meryolet  there,  and  be 
to  Aodroine  at  Paris.  When  presented  at  Paris,  were  refus- 
ed acceptance  by  Boyd  b  Co.  though  they  promised  to  pay. 
In  the  mean  time,  the  French  convention  forbid  bills  drawn  in 
'  enemies'  countries  to  be  paid.  The  bills  were  not  paid,  of 
course,  and  sent  back  by  Androine  to  Meryolet,  at  Amster*- 
dam,  and  protested  for  non-acceptance  and  non-payment. 
Held,  the  drawers  were  liable  for  the  whole  re^exchange  be«- 
tweea  London  and  Paris,  though  in  thb  circuitous  route. 
Verdict,  i&913  4s.  Sd.  and  the  French  decree,  forbidding  pay<- 
ment,  made  no  difference ;  lor  they  engaged  the  bills  should 
be  paid,  and  it  was  not  necessary  for  the  holder  to  enquire 
for  what  reason  they  were  not  paid  ;  and  the  drawer  becomes 
liable  to  aU  the  consequences  of  non-acceptance  and  non<*-pay* 
ineiit.  When  the  first  bill  was  drawn  in  London  the  exchange 
was  computed,  and  when  Androine  re-drew  in  Paris,  he  com* 
puted  the  re^-exduinge,  which,  with  some  small  expensesi  had 
varied  from  £603  19s.  lOd.  to  £913  4s.  3d. 
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Cii.  20.  ^  49.  This'  was  assumpsit,  by  the  endorsee^  of  a  proinii^*' 
Art.  21.  scry  note  against  the  endorser,  drawn  by  one  Brown.  The 
V.v^N/-^^^  fects  were,  when  the  deft,  endorsed  the  note,  he  received  no 
£  H.  Bl.  336,  consideration,  and  knew  Brown,  the  maker,  was  insolvent^ 
DeBirdt  v.  and  the  defendant  gave  no  value  for  it,  but  "  lent  his  name 
Maker^of  a  "merely  to  give  credit  to  the  note."  Deft's.  first  objection, 
note  insol-  want  of  notice  ;  second,  no  due  demand  on  the  maker ;  third, 
«o"*  T(f  s  57  "  ^^  ^^^  ^^^^'  received  no  benefit  from  the  transaction,  he 
seems  coii-  '  Ought  not,  in  justice,  to  be  charged  with  the  payment  of  the 
trary— and      note."     Judgment  for  the  pit.  and  the  court  held  it  was  not 

rc^tr*  "r^«"y  ^  P~^'«  "^  demand  on  the  maker,  immediately 
141  to  163.     after  the  note  became  due,  or  notice  given  to  the  endorser  of 
the  maker's  refusal  to  pay.    Justice  Buller  observed,  *^  it  has 
been  said,  the  insolvency  of  the  drawer  does  not  take  away 
the  necessity  of  notice.     That  is  true,  where  value  has  been 
given,  but  no  farther.     Here,  it  is  plain  that  Atkinson  lent  his 
name,  merely  to  give  credit  to  the  note,  and  was  not  an  en- 
dorser in  the  common  course  of  busmess.    It  is  no  answer  to 
say  he  received  no  benefit,  he  never  meant  to  receive  any." 
And  see  12     This  endorser  was  in  the  situation  of  three  fourths  of  the  en- 
Mass.  R.  89,    dorsers  at  our  banks,  who  have  invariably  been  considered  as 

f  arnum  v.  ....  ^  •' 

Fowle.  entitled  to  notice. 

Art.  21.  Select  principles  in  pleading  as  to  them.  ^  1. 
As  to  pleadings  or  declarations,  pleas  &c.  on  this  head,  gene- 
rally, see  American  Precedents,  in  print,  iui.  Kyd  on  bills ; 
Chitty  on  the  same  subject ;  Story's  Pleadings,  be.  be.  in 
which  books  tliere  is  a  sufficient  number  of  good  forms. 

(}  2.  In  declaring  on  bills,  notes  or  checks ;  bank  notes  or 
drafts ;  the  true  principle,  generally,  is  to  declare  according 
to  the  facts,  as  they  will  appear  in  evidence  ;  and  the  effect 
in  law. 

^  3.  In  these  cases  there  often  are  two  grounds  of  action  : 
1st  the  bill  or  note,  check  or  draft  itself ;  that  is,  the  contract 
expressed  in  it.  In  this  case  the  declaration  is  on  the  instru- 
ment itself.  2d  the  original  consideration  for  which  the  m- 
fitrument  was  given.  The  common  or  money  counts,  or  some 
of  them,  constitute  tliis  second  mode  of  declaring ;  both  may 
be  in  the  same  action. 

fi  T.  K.  648,        ^  ^*  There  ought  $tlways^  to  be  a  count  on  the  instrument ; 

Osborne  v.      as  in  case  of  default,  it  is  the  measure  of  damages.     And  it  is 

Noad.  g  special  contract  taken  by  the  party  as  his  security  ;  and  as 

a  special  contract,  generally,  excludes  an  implied  one,  it  is 
only  in  special  cases,  the  pit.  can  leave  this  special^  and  resort 
to  an  implied  contract  or  promise.     See  Cfa.  9,  a.  22. 

?^t*rjS'      ^  ^'  Though  usual,  it  is  not  necessary  ^to  state,  or  to  refer 

'  to  the  customs  of  merchants^  in  these  declarations ;  for  this 

is  a  public  usage,  of  which  courts,  ex  officio^  take  notice }  nor 
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to  refer  to  the  3d  b  4th  of  Anne  for  the  same  reason  ;  nor    Ch.  30* 
to  state  a  cofuideration^  in  declaring  on  these  instruments,  for    Jirt.  2\, 
one  is  implied,  though  usual  to  state  a  consideration,  as  value  k.^'S^^^J 
receivedj  tie. ;  nor  to  make  a  prcfert^  for  it  is  no  deed,  or  4  t.  R.  ass. 
specialty. 

But  any  variance^  between  the  contract  and  the  declaration  Doagi.664 
is  fatal,  though  even  stated  under  a  videlidt ;  as  the  very  Brutow  •/ 
same  written  contract  declared  on,  must  be  produced  in  evi-  y"**^CJv 
dence,  or  the  one  produced  does  not  support  the  declaration ;  3  t.  r.  nsT 
they,  however,  are  the  same,  when  the  $tif tance  and  legal  ef-  386.— 4  T.  R. 
feet  are  the  same ;  though  often,  if  particulars  are  stated  that  i^g^^fT 
might  have  hhen  omitted,  they  must  be  proved.    It  is  a  mate-  281.— iJohnt. 
rial  variance,  to  mistake  a  party's  name.     But  if  a  note  be  ^^^^ 
written  never  to  pay,  it  is  correct  to  declare  on  it  as  a  note  to 
pay :  holder  waives  a  doubtful  acceptance.     6  East  199.         See  before. 

§  6.  A  bill  payable  to  a  fictitiout  payee  or  order,  is  in  fact 
payable  to  bearer^  and  may  be  declared  on  accordingly, 
agamst  every  party  aware  of  this  circumstance  when  he  put 
his  name  to  it. 

^  7.  Whenever  a  plt«  declares  on  a  contract^  it  is  essential 
for  him  to  shew  it ;  also,  to  state  in  his  declaration,  how  he 
and  the  defendant  become  each  a  party  to  it ;  and  if  a  bill 
or  note,  whether  as  payee  or  endorsee,  drawer,  acceptor,  or 
endorser.    And  when  any  act  is  done  per  aliumy  it  is  best  so 
to  state  it.     So  to  state  an  express  promise^  whenever  made  ; 
and  if  not  so  made,  then  the  facts  that  make  a  good  ground  of  a 
promise,  and  a  promise  ;  as  in  such  case  the  law  raises  one. 
But  if  the  pit.  do  not  aver  this  implied  promise,  arising  from  ^^^  ^^8 
the  deft's.  fegal  liability,  the  court  and  jury  will  understand  it,  Starliag  v. 
if  he  truly  state  the  facts  whence  it  arises^  and  the  deft's.  lia-  cheeaman. 
bility. 

§  8.  The  legal  operation  may  he  contrary  to  the  words  of  a  4^  «  4*-. 
contract.     As  where  one  Collins  made  a  note,  payable  to  the  Bishop  v.  ' 
pit.  or  his  order ',  the  pit.  indorsed  it  to  the  deft. ;  he  re^r^  Hayward. 
dorsed  to  the  pit.     The  court  said  the  pit.  might  have  proved  ^^^^h  m 
that  he  was  named  jEwyee,  and  endorsed^  as  a  mere  matter  of  009.— Biii.  n. 
form ;    and  then   the   deft,    would    be   the   only   real   en*  P*  320. 
<k>rser,  and  would  have  no  cause  of  action  agamst  the  ph.  as 
a  prior  endorser ;  but  also,  that  the  pit.  should  so  have  declar« 
ed,  if  the  agreement  was  so,  as  his  counsel  alleged  it  was ; 
but  as  the  record  stood,  the  declaration  being  according  to 
the  words  of  the  note  and  endorsements,  the  ph.  could  not 
have  judgment ;  as  it  would  be,  evidently,  against  a  subsequent 
endorser,  who  would   sue  the  pit.  as  a  prior  one,  and  a  ctr- 
euity  of  action  be  the  consequence,  this,  the  law  would  not 
allow. 
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« 

Ch.  20         ^  9.  So  a  oote  payable  to  mg  order,  may  be  declared  on,  as 

^rt.  21.    a  note  payable  to  myself ^  if  I  do  not  order  it  to  be  paid  to  an- 

V^ry^^  Other.     5  East  476,  Smith  v.  McClure. 

1  East, 432.        §  JO*  So   a  Dole  payable  to  a  married  woman,  may  be 

— 4T.R.616.  declared  oo,  as  payable  to  her  husband  ;  as  this  is  the  legal 

effect. 
12  Mod.  346.  ^11-  If  there  be  many  blank  endorsements,  the  ph.  may 
— i>ougi.e32y  declare  on  them  all,  and  add  a  count,  making  himself  ^r<^ 
RhodM --^  endorsee  ;  and  even  an  endor$emeni  in  full  may  be  struck 
7  T.  R.  696.  out  at  the  trial.  In  Peacock  v.  Rhodes,  the  pit.,  a  bona  jidt 
'^^T^^^'  purchaser  of  a  stolen  bill,  and  third  endorsee  in  blank,  struck 
p.  3i7._]o  out  all  but  the  first  endorsement,  and  sued  as  first  endorsee  ; 
Johns.  R.231.  and  recovered*     The  endorsement  supposes  the  delivery  ojf 

the  bill  or  note.     3  Johns.  Ca.  259 ;  13  East  135.  n. 
7  East  231,         ^  12.  Whenever  the  ph.  sues  a  e&nditiowd  undertaker,  on 

RobertLm—  '  °^®  ^^  ^^'^  as  an  endorser  or  drawer  of  a  bill,  or  endorser 

Seiw.  N.  p.    of  a  note  ;  he  must  allege  a  due  demand  on  the  real  debtor, 

317,  Liodo  9.  gg  the  acceptor  of  the  bill,  or  maker  of  the  note,  and  due  no- 

Dou^l!^,    ^ice  of  his  failure  to  the  deft.,  as  he  engages,  only  cmi  condi- 

Bushton  r.      tion   these  things    be   done ;   or  the   ph.  must  state  some 

Aspiowall.      sufficient  reason,  as  above,  why  these  things  have  not  been 

done  ;  or  shew,  in  evidence,  the  deft,  has  waived  them,  by 

promising  to  pay,  &c.  knowing  all  the  facts  of  the  case  :  such 

demand  and  notice  are  matters  of  substance,  and   the  want 

thereof  is  not  cured  by  verdict.     In  Lindo  v.  Burgos,  the 

declaration  stated  the  demand  on  the  acceptor,  four  days  too 

late,  and  held  bad ;  and  in  Rusbton  o.  Aspiowall,  when  the 

bill  was  drawn,  and  held  to  be  a  nullity. 

S6lw.  318.  §  J  3.  Both  grounds  of  action.     When  the  action  is  brought 

between  the  immediate  parties  to  the  bill,  it  is  usual  to  add 

such  counts  as  will  embrace  the  consideration  for  which  it 

has  been  drawn ;  for  as  the  biU,  a  simple  contract,  as  between 

these  parties,  does  not  roei^e  this  consideration^  or  original 

demand;  the  pit.,  if  he  fail  to  piove  bis  special  cotmt  on  the 

bill,  may  resort  to  evidence  on  his  common  counts.     This  the 

pit.  may  always  do,  if  be  fail  to  prove,  and  it  does  not  appear 

any  special   contract  was   ever   made.      But  if  it  appean» 

such  a  one  was  made,  but  void,  by  some  law ;  then,  also,  geor 

erally,  he  may  resort  to  his  common  count,  to  recover  this 

demand. 

7T.R.  241.        ^  14.  As  where  the  pit.  declared  on  a  written  contraflt 

Aives^.  ^^^'  m^de  in  Jamaica,  void  for  wast  of  a  stauq) ;  and  on  a  fuam^ 

Hodgdon.      tum  tneruit^  the  court  held  he  might  recover  on  the  quantmm 

S         318         ^"^^^^^ 

Tytee.Jores.  §  1^*  So  where  a  promissory  note  had  been  given  for  mom^ 
—1  £a8t  R.  ey  hnt^  the  note,  not  being  stamped,  was  void.  Lord  Ken** 
nillfiTawi  y^°  allowed  the  pit.  to  recover  on  his  count  for  money  lentj  by 

863.' 
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tbe  pit's,  proving  that  when  the  money  was  demanded  of  the  Ch.  30. 
deft.,  for  which  the  note  was  given,  he  acknowledged  the  Art.  21. 
debt.  In  neither  of  these  cases  could  the  written  contract  be  v^^v*K> 
received  in  evidence. 

(^  16.  But  in  Rolleston  v.  Mebbert,  where  the  ph.  took  a  3T.R  406, 
defective  bill  of  sale  of  a  ship  at  sea,  the  court  held,  that  S^w"*u^^ 
though  this  failed  them,  they  could  not  resort  to  their  common  r.'94. 
law  liens.     Our  courts  do  not  take  notice  of  foreign  stamps. 
Randal]  v.  Rensselaer ;  but  2  Johns.  R.  423,  act  of  Congress. 

§  17.  So  the  pit.  need  not  declare  on  a  promissory  note^  n  n  w  p 
but  may  for  money  lentj  and  give  the  note  in  evidence  ;  but  137,  Stoiy 
not  if  he  take  a  bond  ;  for  a  specialty  or  deed  merges  the  con-  «•  Atkins.— 
sideration.     The  3  &  4  Anne  only  adds  a  further  remedy,  Jae'^ami^' 
and  does  not  take  away  that  which  before  existed,  at  common  case, 
law.     A  note  is  valid,  though  stamped  with  a  stamp  of  supe- 
rior value.     Robinson's  case,  2  Burr.  1177. 

^  18.  But  if  there  be  a  note  or  bill,  and  the  deft,  is  dis-  3  e**^^^ 
charged  by  the  pit's,  laches  or  want  of  due  diligence,  as  to  4  Esp!  159! 
demand  of  notice,  or  is  discharged  by  alterations  in  either  &£C. 
the  pit.  will  not  be  allowed  to  resort  to  his  common  counts. 
And,  generally,  where  a  veUid  note  or  bill  has  existed,  it  must 
be  relied  on.     And,  also^  where  there  is  no  privity  between  j  ^^^  ^ 
the  pit.  and  deft.,  as  where  an  endorsee  sues,  the  original  eon*  Johnsoo  v 
sideration  of  the  bill  or  note  is  no  ground  of  action.     There  J°'^'"|''~^ 
is  no  privity  between  the  acceptor  and  endorsee  of  a  bill,  or 
the  maker  and  endorsee  of  a  note.     Chitty  on  PI.  10. 

§  19.  But  in  Grant  v.  Vaughan,  where  the  defendant  gave  3  Burr.  1516, 
a  cash  note  thus  :  London,  Oct.  22,  1763.     Pay  to  ship  For-  vwgiJn. 
tune^  or  bearer^  £500.     Directed  to  one  Asgill,  the  deft's. 
banker ;  and  this  note  was  to  one  Bicknell,  a  husband  of  a 
ship  of  the  deft.     Bicknell  lost  the  note :  A  found  it,  and 
four  days  after  it  was  payable,  in  London,  came  to  the  pit's,  g     13  j  1 
shop,  at  Portsmouth  ;  and  he,  bonafide^  bought  the  note,  and  r.  238. 
for  a  valuable  consideration.     Deft,  finding  the  note  was  lost, 
sent  word  to  Asgill  not  to  pay  it.     The  pit.  sued,  and  his 
first  count  was  on  an  inland  bill :   his  second,  assumpsit  for 
money  had  and  received  ;  and  on  this  second  count,  he  recov^ 
ered  ;  and  the  court  held  (sixth  point  in  the  action)  clearly, 
this  action  lies  for  money  had  and  received,  in  favour  of  the 
hearer^  bonaMe^  of  a  bill  or  note,  payable  to  bearer.     Judg- 
ment for  the  ph..  Grant,  upon  the  ground,  if  A  draw  a  bill  or 
note  in  favour  of  a  bearer,  it  is  evidence  of  money  had  and 
received  to  the  bearer's  use.     Yet,  what  privity  is  there  be- 
tween the  bearer  and  drawer  of  such  a  note  ?      And  also, 
that  it  is  a  question  of  lawy  whether  a  note  or  bill  is  negotiable 
or  not ;  that  Bicknell,  himself  might  undoubtedly  have  brought  1  |.V  jf "  ^'  * 
this  action ;  and  now  the  bearer  may  bring  it,  as  for  money  re^ 
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Ch.  20.    ceived  to  his  use.    Many  cases  were  cited  by  the  court,  io 
Art.  21.    support  of  this  action. 

^^V^^  The  modem  rules  of  proof,  as  to  lost  bills,  notes,  or  checks 
which  are  sued.  2  Phil.  Evid.  15,  16.  The  plaintilT,  who 
sues  on  a  note,  as  bearer^  must  prove  the  maker's  hand-writ- 
ing, and  the  endorsements  he  states  in  his  declarations  ;  and 
if  the  note  has  been  lost  or  stolen,  and  afterwards  negotiated, 
the  holder  must  shew,  if  he  has  received  notice  of  such  proof 
being  required,  that  he  received  it  bona  fide^  for  a  valuable 
consideration,  cites  Grant  o.  Vaugham,  and  Peacock  o. 
Rhodes.  Phillips  adds,  if  the  ph's.  title,  as  holder,  b  brought 
into  suspicion  by  his  witness,  he  must  prove  the  consideration, 
though  no  notice  has  been  given  to  that  effect ;  but  if  no  sus- 
picion arise  OQ  the  pit's,  case,  he  will  not  be  obliged,  even  af- 
ter notice,  to  prove  the  consideration,  until  it  has  been  im- 
peached, cites  4.  Taunt.  114,  be.  When  the  pit.  has  estab- 
lished ^  prima  facie  case,  then  it  remains  for  the  deft,  to  im- 
peach his  title  ;  and  until  he  has  made  the  title  suspicious,  by 
shewiyg  that  the  note  was  lost,  or  obtained  by  force  or  fraud, 
he  cannot,  merely  by  giving  notice  to  p^ve  the  consideration, 
cast  the  burden  of  proof  on  the  pit.,  but  the  deft,  cannot  pro- 
duce evidence  to  impeach  the  pit's  tide,  without  havmg  given 
previous  notice  to  him  of  such  intention.  Dunlap  says,  the 
general  rule  is,  that  the  endorsee,  or  holder,  of  a  bill  or  note, 
payable  to  bearer,  or  endorsed  in  blank ;  or  of  a  check,  is 
prima  facicy  to  be  deemed  the  rightful  owner  of  it,  and  he 
need  not  prove  his  title  to  it,  unless  circumstances  of  suspi- 
cion appear,  as  that  it  has  been  lost,  or  stolen,  be.  cites  Miller 
V.  Race,  1  Burr.  452,  fully  stated,  Ch.  76,  a.  2,  s.  10;  case 
of  a  bank  note  lost  by  robbery,  the  bond  fide  receiver  of  it 
recovered  against  the  bank,  in  trover,  as  for  money  }  cites 
Cruger  v.  Armstrong  b  al.  3  Johns.  Ca.  5  was  a  case  of  a 
check,  sufficiently  stated,  Ch.  50,  s.  16  ;  cites  too,  Conroy  v. 
Warren,  there  stated  ;  13  Mass.  R.  160  was  the  case  of 
Brown  t7.  Oilman  b  al.  sufficiently  stated  Ch.  20,  a.  8,  s.  2, 
cited  2  Dallas  146;  cites  also,  6  Mass.  R.  453,  was  Bayley 
b  al.  V.  Taber  b  al.,  sufficiently  stated,  Ch.  20,  a.  11,  s.  11; 
5  Bin.  479.,  Holme  v  Karpser.  What  is  cause  of  suspicion 
is  in  each  case  a  question  of  evidence. 

On  the  common  countsj  a  note  payable  to  bearer,  is  evidence 
(2  Phil.  Evid.  16)  of  money  had  and  received  by  the  deft, 
the  maker,  for  the  pit's,  use,  12  Johns.  R.  90,  Pierce  v. 
Crafts,  need  not  prove  any  debt  due  from  the  maker  to  the 
bearer,  other  than  the  note  proves. 
1  East  104,  ^  20.  In  this  case  the  court  would  not  allow  the  accept- 
(^UUi£s7  ^°^^  ^^  ^  ^^  ^^  evidence  of  money  had  and  received  to  die 
holder's  use  on  such  a  count  by  an  endorsee  against  such  ac- 
ceptor.    See  Ch.  9,  a.  2. 
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(}  21.  In  tbifl  case  of  a  bill  drawn  by  Levisy  8c  Co.  in    Ch.  20. 
ftvour  of  John  White,  the  drawers  knew  he  never  existed.    Art  21. 
It  was  held,  an  innocent  endorsee,  for  a  valuable  consideration,   c^w.; 
might  recover  against  the  acceptor,  knowing  the  payee  was  a  i  h.  bi.,  in 
fictitious  person,  as  on  a  bill  payable  to  bearer,  but  not  as  for  ^i^bson  v. 
money  paid  &c.  by  this  endorsee  to  the  use  of  the  acceptor.  Q2&^^Eaai 
Though  this  last  point  was  not  expressly  decided,  it  appeared  177. 
to  be  the  opinion  of  the  court ;  and  p.  602,  Eyre  C.  B.  said,  it 
must  be  a  very  special  case  to  support  such  assumpsit. 

^  22.  A  owing  B  for  brokerage,  and  B  owing  G  for  money  ]J^'^^'  ^^» 
lent,  B  directed  A  to  pay  what  he  owed  him  to  C,  as  a  secu-  Douglas.— 
lity,  thereon  C  lent  B  a  further  sum.     A  accepted  B's  order,  ^  Phil.  Evid. 
and  then  refused  to  comply  with  it.     Held,  C  might  sue  A  for  ^^  ^g\^s 
money  had  and  received,  and  Gould  J.  said,  "  if  my  debtor  ten-  s.  6, 9.-1    ' 
der  me  money  which  1  sive  back  to  him,  and  tell  him  to  pay  it  12  Johns.  R. 
to  another,  he  then,  m  pomt  of  fact,  receives  money  to  the  use  ^^ 
of  the  other.''     Wilson  J.  dissented  as  to  money  had  and  re- 
oeived,  and  thought  no  action  would  lie  for  money  had  and 
received,  but  where  money  had  been  actually  received.     As 
to  averring  second  and  third  not  paid  &lc.  Salk.  130;  1  Ld. 
Raym.  810  ;  1  Crancb  418,  419. 

^  23.  One  partner  may  endorse  a  note  given  to  the  part-  ^  Caines'  R 
nership,   in  the  partnership  name ;  and  thereby  assign  the  coawellf  ^ 
interest  of  it  to  himself,  and  in  his  own  name  may  maintain  an 
action  agaitist  the  maker  of  the  note  on  such  an  endorsement, 
but  it  is  conceived  not  against  the  endorsers,  as  in  that  case 
the  pit.  would  be  named  one  of  the  defts. 

^  24.  Jl  subtequent  promise  by  the  deft.,  whether  drawer  or  7  East  281, 
endorser  to  pay,  is  evidence  of  presentment  to  the  maker  or  Lundie  v. 
drawee  for  payment,  and  of  notice  to  the  deft. ;  then  no  spe-  cbitty^  ** 
cial  count  is  necessary.     If  in  making  a  note  the  date  be  mis-  344, 871. 
taken  it  may  be  corrected  in  the  declaration. 

A  note  made  by  an  agent  may  be  stated  to  have  been  made  ^l?:-^!;  ^i^I 
by  the  principal,  as  that  is  the  legal  operation,  or  by  D  by  one  _|2  Mod. 

E,  his  agent  in  that  behalf  on at made  fcc.  And  if  346.— Chittj^ 

by  an  agent  it  is  fatal  to  declare  the  note  or  bill  was  subscrib-  ^^* 
ed  by  the  hand  of  the  principal.  So  "  under  their  hand,"  if 
signed  by  one  deft,  for  himself,  and  as  agent  to  the  other,  the 
variance  is  essential ;  but  this  dictum  may  be  doubled  as  to 
him  who  acts  by  an  agent,  the  rule  applies  faeit  per  alium 
fadt  per  se. 

^  25.  If  the  endorsee  of  a  bill  discharge  the  acceptor,  hav-  6  Mats.  R.  86, 

ing  no  funds  in  his  hands  of  the  drawer,  this  is  no  plea  in  an  ^^'^t?^  ^' 
^JJ.  •     *  L.  '^  Appleton. 

action  agamst  him.  . 

^  26.  Defence.  All  the  actions  on  bills  be.  are  founded  on 
contracts.  1.  The  grounds  of  defence  ;  defective  statements 
of  the  cause  of  action  in  the  pit's,  declaratioo,  io  regard  to 
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Ch.  20.  Tvfaich  the  deft,  may  plead  various  pleas  in  abatement,  or  de^ 
Art,  21.  mur.  specially  for  want  of  form  in  the  declaration,  or  demur 
generally,  because  it  is  not  sufficient  in  substance  to  entitle 
him  to  judgment.  Numerous  indeed  may  be  the  pleas  and  de- 
murrers on  these  grounds,  but  in  practice  they  long  have  been 
very  few.  The  plea  generally  is,  that  the  deft,  never  promis* 
ed,  though  there  may  be  special  pleas,  as  accord  and  satisfac- 
tion, payment,  statute  of  limitation,  bankruptcy,  tender,  infancy, 
alienage,  discharges  under  insolvent  acts,  a  release,  &;c.  found 
under  their  respective  heads,  or  among  pleas  in  asbumpsit  gen- 
erally, 

^  27.  The  deit.  may  deny,  that  the  instrument  declared  on 
was  ever  made  or  accepted,  or  endorsed,  or  that  the  deft,  was 
ever  party  to  the  contract,  or  that  the  payment  of  the  bill  or 
note  was  ever  demanded  of  the  acceptor  or  maker  ;  or  if  it 
was,  that  notice  was  never  given  thereof  to  the  deft.,  that  the 
contract  was  void  or  voidable  for  waqt  of  capacity  in  the  deft. 
to  contract,  because  a  minor,  married  woman,  be.  So  the 
deft,  may  deny  there  was  any  consideration  or  aver  it  was 
illegal ;  so  the  deft,  may  deny  the  pit.  is  able  in  law  to  sue, 
because  outlawed,  an  alien  enemy  or  a  bankrupt  &c.  So  the 
deft,  in  his  defence  may  allege  a  set-off,  a  former  recovery  hc« 
^  28.  Many  of  these  matters  of  defence  are  only  in  evi- 
dence, as  whenever  the  deft,  denies  the  bill  or  note  was  made 
accepted  or  endorsed  at  all,  or  in  a  manner  legaUy  binding ; 
but  whenever  the  deft,  admits  there  was  once  a  legal  contract, 
and  means  to  defend  himself  by  saying  it  has  been  performed 
or  discharged,  this  matter  he  may  plead  specially,  though 
not  often  necessarily  so,  as  the  plea  never  promised  forces  the 
pit.  to  prove  his  right  of  action,  and  this  right  is  often  gone  by 
payment  and  performances  in  other  ways. 

{^  29.  Where  a  right  of  action  once  existed  and  has  been 
specially  discharged,  as  by  bankruptcy  &c.  The  matter  of 
defence  must  be  pleaded  because  discharged  by  matter  in  law, 
and  so  to  be  pleaded. 

^  30.  In  general,  evidence  in  this  case  is  the  same  as  the 
evidence  in  other  cases  of  simple  contracts.  There  is,  bow- 
ever,  some  evidence  peculiar  to  bills  and  notes,  and  negotiable 
contracts  in  regard  to  considerations,  demands  of  payment, 
,  notices  and  protests,  damages,  exchange,  reexchange,  &c. 
most  of  which  has  been  noticed  already.  The  evidence  as  a 
general  rule  must  be  according  to  the  issue  joined  ;  to  support 
an  action  against  the  acceptor  of  a  bill  or  the  endorser  of  a- 
note,  the  hand  writing  of  the  drawer  or  maker  need  not  be 
proved.  The  acceptance  of  a  bill  may  be  verbal  or  in  writing ; 
and  if  by  an  agent  his  authority  must  be  proved,  and  to  this 
purpose  he  is  a  witness.     Hone  or  more  accept  a  bill  condi- 
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tionaily,  his  or  their  hand  writing  must  be  proved  if  disputed,    Ch.  20. 
and  the  condition  must  be  proved  to  have  been  perfcmned  or    Art.  21. 
the  conditional  event  to  have  taken  place :  and  if  a  bill  or   v^^V^^ 
note  pass  by  delivery  only,  as  when  to  bearer  or  endorsed 
blank,  the  delivery  must  be  proved,  and  generally  possession 
m  this  evidence. 

^31.  The  endorsee  must  prove  the  signature  of  each  en-  i  t.  r.  664, 
dorser  he  claims  under,  even  against  the  acceptor,  for  it  is  ^™*JJ  ••___ 
only  by  valid  endorsements  such  endorsee  is  entitled  to  the  4  d  ^  £,  go^ 
bill  or  note,  and  if  the  acceptor  saw  the  endorsement,  or  a  3i.— Feake 
drawer  drew  the  bill  payable  to  his  own  order,  and  himself  f^^jj^^****" 
endorsed  it,  it  makes  no  difference.     But  the  pit.  need  prove 
only  such  endorsements  as  he  declares  upon  in  his  declaration, 
or  insists  on  at  the  trial.     An  endorser  by  his  endorsement 
admits  the  signatures  of  the  drawer  and  of  prior  endorsers.  As 
the  law  presumes  the  acceptor  has  a  consideration  for  his  ac-  3  j'f^  |^ 
ceptance  it  is  incumbent  on  him  to  prove  the  contrary,  and 
each  one  by  signing  admits  all  the  prior  signatures  necessarily 
on  the  bin  or  note,  if  he  sign  seeing  the  bill  or  note. 

^  32.  A  party  to  the  bUl  or  note  when  a  tritnesa  or  not.   In  ^'^•^  ^> 
this  case  the  court  laid  down  the  principle  very  extensively,  „  shetiy  ^'^ 
and  held,  that  a  person  is  not  a  competent  witness  to.  impeach  See  ch.  90, 
m  security  to  which  he  has  given  currency,  and  Lord  Mansfield  ^'  ^^* 
eaid,  the  rule  is,  '*  that  no  party  who  has  signed  a  paper  or 
deed  shall  ever  be  permitted  to  give  testimony  to  invalidate 
that  instrument  which    he  hath  signed,"  though   he  is  not 
interested  in  the  event  of  the  suit.      This  is  the  broadest 
ground  that  has  been  taken  to  exclude  as  a  witness  a  party  to 
a  paper.     It  is  admitted  to  be  a  rule  founded  on  public  policy ; 
but  in  the  above  case  it  was  carried  further  than  the  reason  of 
that  policy  goes.    Hence,  the  broad  rule  in  this  case  has  been 
continually  narrowed  more  and  more  by  subsequent  decisions. 
The  leading  idea  was  in  Walton  v.  Shelly,  that  every  man  who 
is  a  party  to  an  instrument  gives  credit  to  it. 

§  33.  Since  the  above  decision  it  has  been  held,  that  in  an  7  T.  R.  6ft. 
action  by  an  endorsee  of  a  bill  against  the  acceptor,  the  payee,  Joor<iaine  v. 
become  endorser,  is  a  witness  to  prove  the  bill  originally  void  ;        otooke, 
as  that  it  was  made  in  London  instead  of  Hamburgh,  and  so 
void  for  want  of  a  stamp. 

^  34.  So  if  the  endorsee  sue  the  acceptor,  the  drawer  is  a  4  Esp.  82.«. 
witness  to  the  acceptor's  signature,  though  the  defence  be  for-  Chitty  d05.-^ 
gery.     So  in  such  an  action  the  drawer  of  a  bill  payable  to  *  ^'  ^*^' 
his  own  order  is  a  witness  to  prove  usury  in  discounting  the 
bill ;  yet  by  his  name  he  has  sanctioned  the  bill,  and  the  pit. 
is  endorsee. 

^  36.'  If  the  endorser  of  a  note  receive  money  from  the  ma-  7T.  R.eoi.-« 
ker  to  take  it  up,  he  is  a  witness  for  the  maker  sued  by  the  ^5"^  *^» 
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Ch.  20.    endorsee,  to  prove  it  paid  by  such  endorser,  as  be  is  liable  t9 
Art.  21.    the  pit.  on  the  note  if  the  action  be  defeated,  or  to  the  deft 
'v^^V"Ni^  for  money  had  and  received,  if  the  action  succeed,  and  bii 
being  liable  in  the  latter  case  to  compensate  the  deft,  for  the 
costs  incurred  in  the  action  by  such  non-payment  makea^no 
difference.     And  in  an  action  against  the  maker  of  a  note,  the 
Chitty  805      ^'^cloi'ser  IS  a  good  witness  to  prove  it  paid.    Endorsee  v.  En- 
dorser, maker  admitted  to  prove  the  note  altered. 

^  36.  The  cases  in  England  on  this  point  have  varied  much 
from  one  point  to  another,  and  on  the  whole  they  are  essen* 
tially  different  from  the  decisions  on  the  same  point  in  tb0 
United  States.     Hence,  it  is  most  important  to  attend  to  the 
American  decisions. 
1 D* &E  664*      ^  ^^'  '^^^  Supreme  Judicial  Court  in  Massachusetts  in  this 
Smith  r.      '  c^s^  held,  that  the  acceptor  of  a  bill  of  exchange  is  estopped 
Chester.         to  deny  the  handwriting  of  the  drawer,  but  not  of  the  first  en- 
dorser, though  his  name  was  on  the  bill  when  accepted,  but 
not  necessarily  so. 
3  Mass.  R.  (^  38.  In  this  case  ^e  Supreme  Judicial  Court  of  Massac 

rcn  t.  Merry,  c^^setts  decided,  that  a  party  to  a  negotiable  security  shall  not 
Like  case       be  a  Witness  to  prove  it  void  at  the  time  he  gave  it  currency ; 

10  Johns.  R.    Iju^  tjjaj  i,g  jjiay  be  admitted  to  testify  to  any  fact  happening 

1 1  Johns.  R.    afterwards,  if  not  interested  in  the  suit.     In  this  and  other 
128.  cases  this  court  has  confined  the  rule  to  negotiable  paper,  and 

to  facts  existing  when  the  party  has  sanctioned,  by  his  signa- 
ture the  instrument,  and  neither  tlie  reason  or  policy  of  the 
law  will  justify  any  other  rules.     The  ph.  was  endorsee, 
d  Mass.  R.  31.      §39.  In  this  action  Parsons  C.  J.  said,  ^*the  rule,  that  a 
Brown  r.        man  shall  not  be  permitted  to  invalidate  his  own  endorsement, 
^  ^^^  '       is  confined  to  negotiable  securities,  and  in  those  cases  he  may, 
if  not  interested,  testify  to  any  facts,  excepting  such  as  miigr 
prove   the  security  void  at  the  time  of  his   endorsement.'' 
Hence,  he  may  testify  to  prove  it  valid, 
s  Mass.  R.  ^  40,  An  endorser  of  a  note  not  Ihible  as  such,  is  a  good 

5225,  Rice  o.         ./         ^  .  .  r     i.     •         .      n    j  .    •        i- j  ^ 

Stearns.  Witness  to  prove  its  execution ;  for  be  is  not  called  to  invalidate 
an  instrument  he  has  put  his  name  to,  but  to  confirm  it,  and 
this  is  altogether  consistent  with  his  endorsement. 

3  Mass.R.  ^41.  In  this  case  also  it  was  resolved,  that  the  payee  and 
V,  Lovejoy*^    endorser  of  a  note  is  not  a  witness  to  prove  it  usurious,  in  an 

action  by  the  endorsee  against  the  maker,  as  his  testimony 
would  be  to  destroy  his  own  contract  or  an  instrument  he  had 
sanctioned  as  true  and  genuine,  and  by  reason  of  a  fact  ex* 
isting  at  the  time  of  his  sanction. 

4  Mass.  R.  (^  42.  The  very  same  decision  on  the  same  prinoi|ites  vas 
hm'  ^Y ^^'  raade  in  this  case  by  the  whole  court,  as  was  made  in  tbQ 

above  case  of  Parker  v.  Lovejoy ;  Mann  i^.  Swan,  14  Johns* 
R.  270. 
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^  43.  In  the  Sup.  Court  of  Pennsylvania,  it  has  been  de*    Ch.  2(K 
cided,  that  in  an  action  of  the  endorsee  agamst  the  maker,  an    Art>  21. 
endorser  is  not  a  witness  to  prove  that  there  was  no  original   v^^^^vJ 
consideration  for  the  bill  2  Dallas,  10^ 

4  4.  And  the  same  point  has  received  a  similar  decision  ||^^  ^ 
in  Connecticut,  in  Allen  o.  Holkins ;  in  Virginia,  and  in  New-  i  ^^y-l  r 
York,  17.-Chit^ 

^  45.  Forbearance  of  a  suit  for  twenty  years  will,  in  equi-  ^^  ^*'"* 
ty,  be  a  good  bar,  though  between  merchant  and  merchant ;  Watsoo  oa 
as  this  common  presumption  applies  to  mercantile  as  well  as  partnership, 
to  other  contracts. 

$  46.  The  endorsee  sued  the  maker  of  a  promissory  note  :  Jg^^^y 
he  plead,  it  was  made  and  endorsed  in  blank  and  given  to  «,  Merchaat 
one  Levi  Thaxter,  to  secure  a  loan  made  to  the  deft.,  by 
Thaxter,  and  that  Thaxter  bad  not  assigned  his  interest  but 
remained  the  real  creditor  in  the  action,  hoc  paratusy  bc«  then 
plead  tt^ury,  taken  by  Thaxter,  on  this  note  on  the  loan  to  the 
deft.,  and  tendered  his  oath,  he.  On  demurrer,  judgment 
for  the  pit. ;  plea  bad,  for  part  is  triable  by  jury,  and  part  by 
oath  on  the  statute  \  and  the  oath  can  be  admitted  only  bC"- 
tween  the  creditor  and  debtor :  so  is  the  statute, 

^  47.  If  the  endorsee  sue  the  drawer  of  a  foreign  bill,  the  ^  Mass.  R. 
deft,  may  plead  or  shew  the  pit.  holds  it  as  the  agent  of  the  ^^^^ 
payees^  and  that  they  had  requested  the  drawer  not  to  pay  it  to 
bim ;  and  if  the  payees  endorse  a  bill  to  A,  to  collect  it  as  the 
agent  of  the  payees,  and  A  endorses  it  to  B  in  trust  for  the 
payees,  A  not  to  be  liable ;  A  is  a  witness  to  prove  the  trust, 
and  to  defeat  B's  action  against  the  drawer,  desired,  by  the 
payees,  real  owners  of  it,  not  to  pay  it. 

Neither  a  bill  of  exchange,  or  its  endorsements,  are  within 
ihe  statute  of  frauds  ;  nor  are  they  spedaliies  ;  nor  to  be  ex- 
plained by  parol  evidence,  where  there  is  no  latent  ambiguity, 
though  simple  contracts  ;  ^'  because  the  written  terms  of  the 
contract  are  better,  evidence  of  its  intent,  than  any  parol  ex- 
planation ;  but  parol  evidence  is  admissible  to  contradict  a 
simple  contract,  as  to  shew  no  value  received,  on  a  note  ex- 
pressed to  be  for  value  received ;  or  to  shew  the  written  con* 
tract  does  not  contain  all  the  agreement.  So  it  may  be  prov* 
ed  the  pit*  did  not  receive  this  bill  as  assignee^  but  only  as 
^ent  of  the  payees.  This  endorser  was  admitted  as  a  witness 
BOt  to  impeach  a  negotiable  contract,  but  to  prove,  that  when 
be  endorsed  it,  there  was  a  trust,  not  expressed  in  his  endorse"  2  Phil.  £v. 
ment.  Letters  written  by  the  payee  to  the  maker  when  the  ^^' 
note  is  dated,  ai>e  evidence  to  prove  usury,  m  an  action  by  the 
wdcMTsee  against  the  maker  ysecus  since  56  Geo.  IQ.  Ch*  93. 

^  48.  Eliph*  Butman  gave  bis  note  to  the  pit.  for  ^100  l^i^\,, 
payable  to  him  pr  order.    The  deft  wrote  his  qa^ne  bknk  on  KHtredge.^i' 
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Ch.  20.    the  bottom  oF  it,  as  guarantor,  and  verbally  antborized  another 

Ari.  21.    to  write  a  sufficient  guarantee  over  the  deft's  name.     Ph.  de* 

K^^Y^J  clared  in  consideration  of  his  forbearance  till  he  returned  from 

See  Hunt  v.    sea  to  sue.     Butman,  the  defendant,  promised  to  guarantee 

•Ad*m*f  Cb.    the  payment  of  the  said  note.     Judgment  for  the  pit.  and  par 

A  ku  iimed   ^^^  evidence  to  prove  such  authority.    The  deft's.  signature  oa 

in  blank  as  to  the  back  of  the  note,  with  authority  to  another  to  write  th» 

Sar?ol^r     S^^^Q^  9  ^^^  that  being  written  by  him,  is  a  good  memoran- 

may  insert      dum  in  writing  within  the  statute  of  frauds. 

his  name.^        ^  49.  The  payee  of  a  promissory  note  endorsed  it,  "  I 

lei!  M.^         guarantee  the  payment  of  the  within  note  in  eighteen  months, 

7  Mam.  R      provided  it  cannot  be  collected  of  the  promiser  before  that 

479,  Tyler  9.  time."     The  holder  must  prove  a  title  to  the  note,  to  recover 

^^^^'         against  the  endorser.     Judgment  against  the  pit.,  here   is 

no  endorsement  to  pass  the  property  of  the  note  to  him. 
^eo^ades       ^  ^^'  There  is  a  minute  that  if  A  and  B  give  a  joint  note, 
V.  PattenT      tmd  A  pays  his  part,  and  the  endorsee  sues  B,  it  b  no  plea 
in  bar,  for  him  to  state  that  A  has  so  paid,  and  has  been  dis- 
charged by  the  promissee,  before  the  note  was  endorsed ; 
for  it  should  have  been  pleaded  in  abatement  on  a  joint  note 
when  one  was  sued.     And  if  a  promissory  note  be  for  the 
payment  of  money  at  a  day  and  place  certain,  it  is  no  plea  in 
bar  that  the  holder  of  the  note  was  not  present  at  the  time 
and  place  fixed  for  payment. 
Sq^TfoAcs        §  S1«  a  in  the  United  States  consigns  his  ship  to  B  in  Ire- 

6  ai.  V.  £1-  land,  he  to  insure  her  and  to  draw  a  bill  on  him  payable  in 
<iridge.  London  ;  the  bill  was  accepted ;  before  it  became  due,  the 

acceptor  bought  and  remitted  exchange  to  reimburse  the  house 
in  London,  for  their  payment  of  the  bill.  The  bills  thus  re» 
mitted  did  not  fall  due  in  season  for  the  acceptance,  and  be- 
fore due,  the  parties  to  them  became  bankrupt.  Held,  A  was 
not  liable  for  the  loss  thus  incurred  ;  for  the  pit.  B,  in  Ireland, 
accepted  the  bill  on  his  own  account,  and  not  as  agent  of  the 
American  drawer ;  and  it  belonged  to  the  pit.  to  meet  the 
payment  according  to  his  acceptance. 
\  R^S^x'^i  ^  ^^'  ^®  Supreme  Court  of  New-York  held,  that  a  pram- 
V.  Barker  ^  wory  note  is  not  payment  of  a  precedent  debt,  nnless  there 
is  an  express  agreement  to  accept  it  in  payment,  and  to  take 
the  risk  of  the  insolvency  of  toe  maker.  This  was  a  note 
given  for  a  part  of  certain  rent,  for  which  a  receipt  was  given 
in  fuU ;  and  parol  evidence  was  allowed  to  prove  the  note 
was  for  part  of  the  rent ;  also  held,  that  parol  evidence  is 
admissible  to  explain  or  contradict  the  terms  of  the  receipt ; 
and  this  seems  to  be  a  general  principle  in  regard  to  receipU. 

7  Cranch,  §  63.  Held  1st,  a  note  payable  in  60  days  will  not  prove  a 
r?Mande-^  count,  not  stating  when  payable  ;  2d  assumpsit  on  a  promis- 
viUe.             sory  note  in  Virginia,  and  writ  of  enquuy ;  a  note  must  be 
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produced  like  the  one  counted  on ;  3d,  but  need  not  be  prov-  Ch.  20. 
ed  ;  4tb,  pit.  cannot  give  evidence  the  variance  is  his  attor-  Art.  2U 
ney's  mistake.  s^^v*x^ 

§  54.  An  endorser^  obliged  to  take  up  a  note — his  remedy  7  Cranch 
against  the  maker — may  have  assumpsit,  paying  it  after  pro-  ^78,  Morgaa 
test,  and  for  the  amount  of  the  note,  with  costs  of  protest :  ^    «in  «  * 
Ist  count  on  a  note  in  the  common  form  under  the  statute  of 
Anne ;  2d  for  money  paid  be. ;  and  3d  a  special  count  stat- 
ing the  whole  case.     Plea  non-assumpsit,  and  verdict  below 
for  the  pit* ;  deft,  moved  in  arrest  of  judgment,  alleging  3d 
count  was  bad  ;  motion  overruled  &c.;  error  brought  by  the 
maker.     Judgment  for  the  endorser  affirmed,  though  mainly 
objected,  the  count  should  have  been  founded  on  the  note^  so 
as  to  oblige  the  pit.  to  producs  it  at  the  trial ;  but  the  court 
observed  it  stated  the  plt«  paid  the  note,  and  the  court  pre- 
sumed it  was  so  produced. 

ij  56.  Ab  aet'offon  a  promissory  note,  payable  at  a  bank;  J  ^"de- 
for  the  maker,  by  making  it  there  payable,  authorises  it  to  ad-  vilie  v.  Uqiod 
vance  on  hi$  credit  to  the  owner,  the  sum  named  in  it ;  2d,  Bank  of 
it  would  be  a  fraud  on  the  bank,  to  set  up  off-sets  against  the  ^^««Vt<>^»- 
note,  on   account   of  any  transactions  between   the   parties. 
Action  was  debt  by  the  bank  against  MandeviUe,  the  maker  of 
the  note,  endorsed  to  it.     Special  verdict  found  he  made  it 
Jan.   15,   1811,  being  always  an  inhabitant  of  Alexandria^ 
for  a  valuable  consideration,  made  it  at  said  toum^  payable  to 
C.  J«  Nourse,  or  order,  sixty  days  after  date  ;  negotiable  at 
said  bank  of  Georgetown,  payable  at  the  bank  of  Potomac,  in 
Alexandria   for  $410,51,  negotiated  accordingly,  protested, 
due  notice,  &c.     Judgment  affirmed  with  damages,  6  per  cent 
a  year,  &;c. 

^  56.  A,  one  member  of  a  commercial  company,  gives  his  ®  ^'n"*'**^' 
promissory  note  to  B,  another  member  of  it,  to  its  use  :  B,  in  Fomst. 
his  own  name  may  sue  A,  to  recover  to  its  use.  2d'  A  decla- 
ration is  on  a  joint  note,  and  the  defendant  pleads  it  is  the 
separate  note  of  one  of  the  defts.,  and  was  given  to,  and  ac- 
cepted by  the  ph.,  in  full  satisfaction  of  a  debt ;  this  plea  is 
bad,  as  it  amounts  to  the  general  issue.  Though  this  note 
was  given  to  Forrest,  president  of  the  company  (of  four  or 
five  hundred  members)  it  could  be  .sued  only  in  bis  name,  and 
as  trustee  of  it. 

§  57.  A  note  given  for  the  price  of  land  conveyed  is  good,  |^5*JJ®°** 
except  the  seller's  title  totaUy  fail,  and  the  promiser  was  igno-  ^'J^\  qJ^]^' 
rant  of  the  defect ;  is  held,  if  he  knows  of  the  incumbrance, 
or  the  title  fails  but  in  part.     See  Little  0.  Roberts,^  Ch.  1,  a. 
42,  8.  7.     See  cases  2  Phil  Evid.  11 ;  11  Johns.  R.  51.         i5Mafta.R. 

^  58.  A  gave  his  note  to  a  minor  for  his  labour,  he  endors-  272,  Nightin- 
ed  it  to  B  for  a  valuable  consideration ;  B  knowing  the  endor-  {SJj^^^n  ^\**' 

2Phll.£y.i4. 
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ser  was  a  iniiior ;  his  father  received  the  cootents  of  A ;  he 
and  the  father  both  knowing  of  the  eodorseroeot  Held,  B 
could  recover  it  of  A,  for  a  mioor  may  endorse  a  negotiable 
note  or  billy  so  as  to  pass  the  proportj ;  and  his  acts  are  void- 
able only. 

Where  partners  in  trade  are  liable  to  the  endorsee  of  n 
negotiable  note,  raade  by  one  of  them  to  C,  in  the  name  of 
^ir  firm,  dioagb  he  endorse  C's  name,  without  his  know- 
ledge ;  2  Phil.  Evid.  14. 

^  59.  An  officer  may  take  and  sae  a  negotiable  note  as 
collateral  security  on  an  execution ;  as  where  the  deft.  Wood 
hid  made  such  a  note  to  Hodge,  against  whom  the  ph.,  a 
deputy  sheriff,  had  an  execution ;  H  endorsed  it  blank  as  a 
pledge  to  the  pit. ;  he  sold  it  at  auction  to  himself,  as  the  high- 
est bidder,  and  returned  the  sale  on  the  execution,  then  re- 
covered the  note  of  the  deft. 

^  60.  A  ph.  must  declare,  and  state  a  presentment  of  « 
note,  at  a  particular  placCj  and  a  demand  there,  whenever  it  is 
80  payable,  unless  the  makers  discharge  the  holder  from  sack 
presentment  and  demand.  Nor  b  this  discharge  shewn  by  an 
allegation  they  are  insolvent,  and  have  wholly  refused  then 
and  thenceforth  to  pay,  at  the  place  speci6ed,  any  of  their 
notes  ;  nor  can  it  be  intended  from  the  allegation  of  refusal^ 
there  was  a  presentment.  And  if  the  drawee  accept  a  bill  to 
pay  at  a  particular  place,  he  is  liable  to  pay  there  only ;  and 
the  holder  may  reject  such  qualified  acceptance ;  but  if  he 
accept  it,  be  admits  a  condition  precedent,  that  he  must  pre- 
sent it  to  the  acceptor  for  payment  at  that  place,  and  plead 
accordingly,  and  allege  performnnce  of  this  condition  either  {n 
an  action  against  the  drawer  or  acceptor. 

^  61.  A  promissory  note  without  words  of  negotiability, 
may,  if  the  payee  sue  the  maker,  be  declared  on  as  a  note 
within  the  statute. 

§  62*  A  note  to  pay  £40,  in  land  at  $2  an  acre,  may  be 
given  in  evidence  on  the  money  count.  Smith  e.  Smith,  and 
an  insolvent  discharged  in  Rhode-Island,  is  no  bar  in  New- 
York,  to  a  note  made  in  Massachusetts. 

^  63.  Though  a  note  be  not  negotiable,  yet  the  contract 
made  thereon  by  endorsement  extends  to  all  future  endorsees  } 
and  an  endorsee  may  sue  a  rempte  endorser. 

^  64.  The  endorsee  in  his  action  against  the  maker  of  a 
note,  is  not  obliged  to  order  the  attachment  or  execution  to  be 
levied  on  property,  clearly  insufficient  to  pay  the  debt,  or  lose 
his  hold  on.  the  endorser  to  that  amount. 

^  65.  Endorsee  sues  the  endorser  for  default  of  the  maker ; 
he  cannot  compel  the  maker  to  pay  the  costs  of  that  suit :  he 
is  liable  only  for  the  amount  of  the  note. 
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^  66.  What  payment  of  a  due  bill  to  the  payee,  bars  the    Ch.  21. 
holders  action.    A  gave  one  to  B  in  N.  York,  thus :  ^*  due  to    Art.  1. 
B  $170,  value  received."    On  it  B  endorsed  his  name,  and  Vi^v^vJ 
delivered  it  to  C ;  C,  at  Albany,  demanded  payment  of  it  of  9  Johns.  R. 
A ;  A  said  next  week  he  would  settle  it  in  N.  York ;  after-  ^J|»  ^»  JJf: 
wards,  A  paid  it  to  B  in  N.  York,  and  took  a  receipt  in  full,  ^^'''  **""* 
the  due  bill  being  still  in  his  hands,  C  sued  A  in  B's  name  on 
it.     Held,  there  was  not  due  notice  of  an  assignment  of  the 
notis,  to  charge  A,  with  a  fraudulent  payment  to  B ;  and  that 
C,  the  holder  of  the  note,  when  he  demanded  payment  of  it, 
ought  to  have  shown  it,  with  the  endorsement,  to  A,  or  expli- 
citly stated  that  it  had  been  assigned  by  B  to  C.    Judgment 
for  A.     This  was  not  a  negotiable  note  ;  had  it  been  one,  the 
endorsement  of  B's  name  had  been  sufficient  to  pass  the 
property. 


CHAPTER  XXI. 


ACnON  OF  ASSUMP9IT.   BILLS  OF  LADING. 

Art.  1.  General  principles. 

^1.  It  is  settled  in  this  case,  after  much  discussion,  that  a  ?!^:  j^'  ^*^> 
bill  of  lading  is  iransferrable  and  negotiable  by  the  custom  of  ^'^j  ^^1^ 
merchants,  and  in  this  case  the  jury  specially  found,  and  which  son  &  al.  A. 
seems  to  be  the  law  of  the  land,  "  that  by  the  custom  of  mer-  2  phl^EvM* 
chants  bills  of  lading,    expressing  goods  or  merchandise  to  46,  Custom 
have  been  shipped  by  any  person  or  persons,  to  be  delivered  of  Merchantt. 
to  order  or  assigns,  have  been,  and  are,  at  any  time  after  said 
goods  have  been  shipped,  and  before  the  voyage  is  performed, 
for  which  they  have  been  or  are  shipped,  negotiable  and  trans- 
ferrable  by  the  shipper  or  shippers  of  such  goods  to  any  other 
person  or  persons,  by  such  shipper  or  shippers,  endorsing  such 
bills  of  lading  with  his,  her,  or  their  name  or  name^,  and  de- 
livering or  transmittmg  the  same  so  endorsed,  or  causing  the 
same  to  be  so  delivered  or  transmitted  Vo  such  other  person  or 
persons  ;  and  that  by  such  endorsemeit  and  delivery  or  trans- 
mission, the  proper^  in  such  goods  hat6  ^been,  and  is  trans- 
ferred and  passed  to  such  other  person  or  persons,  and  that 
by  the  custom  of  merchants,  endorsements  of  bills  of  lading  in 
blank,  that  is  to  say,  by  the  shipper  or  shippers,  with  their 
names  only,  have  been,  and  are  and  may  be  filled  up  by  the 
person  or  persons  to  whom  they  are  delivered,  or  transmitted 
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as  aforesaidy  with  words  ordering  the  delivery  of  the  goods  or 
contents  of  such  bills  of  lading,  to  be  made  to  such  person  or 
persons,  and  according  to  the  practice  of  merchants  the  same 
when  filled  up  have  the  same  operation  and  effect,  as  if  the 
same  bad  been  made  or  done  by  such  shipper  or  shippers, 
when  he,  she,  or  they  endorsed  the  same  bills  of  lading  with 
their  names  as  aforesaid." 

Two  principles  being  thus  established.  1.  That  a  bill  of  lad- 
ing is  negotiable.  2.  That  the  legal  holder  may  fill  up  a 
blank  endorsement,  he  may  any  time  after  the  goods  specified 
in  it,  and  before  the  voyage  is  performed,  transfer  the  property 
of  them  to  himself  by  filling  such  blank,  or  to  another  by  a 
further  delivery  or  transmission  of  this  bill  of  lading* 

^  2.  In  this  case  in  the  Exchequer,  in  error,  it  was  held, 
that  '*  where  the  consignee  of  goods  becomes  insolvent,  the 
consignor  may  stop  them  in  transitu^  before  the  consignee 
gains  possession.  In  such  case  also  the  consignor  may  stop 
the  goods  in  transitu^  though  the  consignee  assign  the  bills  of 
lading  to  a  third  person  for  a  valuable  consideration.  The 
right  of  the  consignor  not  being  devested  by  the  assignment." 
^  3.  In  this  great  contested  case  in  the  Court  of  Kings 
Bench  there  had  been  a  judgment  as  to  the  first  branch  above, 
as  in  the  Exchequer.  But  otherwise,  as  to  the  second  branch, 
that  is,  as  to  this  the  court  of  King's  Bench  decided,  "  if  the 
consignee  assign  the  bills  of  lading  to  a  third  person  for  a  val- 
uable consideration,  the  right  of  the  consignor,  as  against  such 
consignee,  is  devested."  And  further,  that  ^^  there  is  no  distinc- 
tion between  a  bill  of  lading,  endorsed  in  blank,  and  an  en- 
dorsement to  a  particular  person,"  and  afterward  the  judg- 
ment of  this  court  of  King's  Bench  was  confirmed  in  the 
House  of  Lords. 

^  4.  In  this  case  Fontaine,  June  1766,  shipped  goods, 
value  X400,  from  London  to  Liverpool,  to  be  delivered  to 
order  or  assigns  and  took  bills  of  lading,  and  endorsed  one  to 
Swanwicke  at  Liverpool  or  order,  this  he  endorsed  to  Scott, 
(pretending  the  goods  were  his  own)  as  security  for  a  debt  of 
£800  he  owed  Scott  &c.  The  goods  had  been  consigned  to 
Swanwicke  as  a  factor  only.  The  other  bill  of  lading,  a  du- 
plicate, bad  been  endorsed  to  the  deft,  who  on  the  arrival  of 
the  ship  got  possession,  having  given  the  master  security. 
Scott  became  a  bankrupt.  Verdict  for  the  pit.  New  trial 
was  granted.  Lor^|]VIansfield  held,  first,  it  is  clear,  *'  that  if 
there  is  an  authority  ever  so  general  by  endorsement  upon  a 
bill  of  lading,  without  declaring  that  the  endorsee  is  factor,  the 
owner  (as  between  him  and  the  factor)  retains  a  lien  till  de- 
livery of  the  goods,  and  before  they  are  actually  sold  and 
turned  into  money." 
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Second,  that  "  if  the  factor  pays  over  with  notice  to  a  third    Ch.  21. 
person,  then  it  may  be  followed  in  the  hands  of  such  third    Art.  2. 
person.  K^y^J 

But  third,  "if  the  goods  be  bona  fide  sold  by  tlie  factor  at  sea, 
as  they  may  be  where  no  other  delivery  can  be  given,  it  would 
be  good,"  and  the  vendee  will  hold  them,  though  no  actual 
possession  is  delivered,  and  the  owner  can  never  dispute  with 
the  vendee ;  "  because  the  goods  were  sold  bond  fide,  and 
by  the  owner's  own  authority."  But  the  court  thought  this 
was  not  a  fair  transaction  between  Swanwicke  b  Scott,  so  a 
new  trial  was  granted  on  this  ground. 

^  6.  A  bill  of  lading  is  an  acknowledgment  under  the  hand  2  Mor.  Ess. 
of  the  captain  of  the  vessel,  that  he  has  received  such  goods,  2046r^i^Tr 
which  he  promises  to  deliver  to  the  person  named  in  the  bill.  R.  216,  per 
It  is  assignable  in  its  nature,  and  by  endorsement  the  property  ?  u%/'^ 
is  vested  in  the  assignee,  and  goods  at  sea  may  be  so  assigned.  _i  d.  ^  e/ 
A  bill  to  deliver  to  the  agent  of  the  shippers  is  to  the  shipper  745.-1  Bos. 
himself,  and  goods  are  subject  to  his  order,  but  the  agent  ^  ^'  ^^' 
must  be  known  to  be  such. 

Art.  2.  English  cases.    See  above.    And  also  in  this  case  ||f„i,^^'  ^* 
A  at  a  foreign  port,  shipped  goods  to  B,  by  the  order,  and  on  Hey  ward  — 
account  of  B,  to  be  paid  for  at  a  future  day,  and  the  master  ^«*-  ^-  A"- 
of  the  ship  signed  bills  of  lading  accordingly.    One  of  the  bills  consign' 
was  immediately  sent  to  B,  who,  before  the  arrival  of  the  ship,  ments,  Ch. 
sold  the  goods  to  C,  and  endorsed  the  bill  of  lading  to  him.  ^• 
After  the  arrival  of  the  ship,  and  a  delivery  was  made  of  a 
part  of  the  ^.o^ds  to  C's  agent ;  B  became  a  bankrupt,  not  hav- 
ing paid  to  A  the  price  of  the  goods.     The  court  held,  that  by 
this  delivery  of  a  part  of  the  goods,  the  transitu  was  at  an  end 
in  respect  to  all  the  goods.     Here  then  was  an  actual  delivery 
of  a  part,  art.  4,  s.  4. 

^  2.  June  1801,  Brown,  the  bankrupt  in  London,  gave  an  3  East  92, 
order  on  Fritzing  of  Hamburgh  to  ship  him  a  quantity  of  bees-  ^ieai»&tal.a«- 
wax.     This  he  procured  and  shipped  in  a  general  ship  on  the  Brow?  v. 
account  and  risk  of  Browri,  addressed  to  him  ;  and  the  bill  of  Wray. 
lading  was  filled  up  to  his  order.     He  was  a  stranger  to  the 
persons  who  sold  the  beeswax.     Invoice  £750  ;  for  this  Frit- 
zing  drew  three  bills  on  Brown,  dated  August  4,  1801,  one' 
£210,  one  £260,  and  one  £280  payable  to  F's  order  at  two 
usances,  and  informed   Brown  the  same  were  drawn  for  the 
price  of  the  wax,  to  be  credited  to  him  when  the  bills  should  be 
.negotiated.     Brown  accepted  them,  and  they  were  proved 
under  his  commission.     August  10,  1801,  he  received   the 
invoice  and  bills  of  lading,  and  September  2  committed  an 
act  of  bankruptcy.    September  3,  Fritzing  by  his  agent  called 
at  Brown's  counting-house  for  security,  and  his  brother  deliver- 
ed up  to  the  deft.9  as  such  agent  of  Fritzing,  the  invoice  and 
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Ch.  21.    bill  of  lading,    Sept.  11,  said  ship  arrived  at  Loadoo,  said 
ArU  2«      agent  caused  the  wax  to  be  entered  at  the  customhouse,  paid 
Vg^V^^   charges  thereon,  and  ordered  it  sold  on  his  account.     This 
was  accordingly  done.     Said  bills  negotiated  by  Fritzing  be- 
came due  Oct.  7,  1801,  and  not  paid  by  Brown  or  Fritzing, 
he  being  insolvent,  but  they  were  taken  up  under  protest  by 
Feise  for  the  honour  of  Kantens,  to  whom  Fretzing  sold  and 
endorsed  them,  and  Kantens  sold  and  endorsed  them  be. 
Feise  so  proved  the  biUs  under  Brown's  commission ;  and 
held  Fritzing  and  his  estate  also  responsible  for  the  said  bills* 
Judgment  for  the  deft.,  Fritzing's  agent ;  for  he  was  in  fact  a 
vendor  of  the  wax,  and  Brown  the  vendee.     And  this  was 
but  ^*  the  common  case  of  the  consignor  of  goods,  who  has 
not  received  payment  of  them,  stopping  them  in  tranntu  be- 
fore they  get  to  the  hands  of  the  consignee,"  though  Brown 
accepted  the  bills.    *'  Such  acceptances  proveable  under  his 
commission  amounting  at  most  to  part  payment  for  the  goods^ 
which  does  not  take  away  the  vendor's  right  to  stop  in  iron" 
n^tt."     *^  There  was  no  privity  between  Brown  and  the  owner 
of  the  wax."     Fritzing  bought  it  and  sold  it  to  Brown,  and 
charged  the  6rst  cost  and  his  commission,  a  common   case 
among  English  merchants,  and  he  honestly  got  the  bill  of  lad- 
ing and  stopped  the  wax  in  transitu^  said  the  court. 
7T.R.440,^      ^  3,  In  this  case  it  was  decided,  that  part  payment  for  the 
^^gsonr.     go^jg  ^Qgg  jjQj  destroy  the  vendor's  right  to  stop  them  t» 
transitu  it  can  only  reduce  his  equitable  lien,  pro  tanto  when 
he  gets  the  goods  into  his  possession. 
3  East 381,         ^  4.  In  this  case  Crane  in  England,  Sept.  1798,  chartered 
2l  0  In|ii8&  ^  ^^'P  ^°  certain  conditions,  for  a  voyage  to  Russia  to  bring 
al. assignees    goods  from  his  correspondents  there  to  England;   the  pit. 
of  Crane,  a    shipped  100  casks  of  tallow  on  Crane's  account  and  risk,  and 
A^D.^lob—  ^^^  ^  ^^"^  ^he  invoice  and  bill  of  lading.     Held,  the  delivdty 
l£sp.R.240.  of  the  goods  on  board  of  such  a  chartered  ship  did  not  pre- 
--2  Esp.  R.    ^jiude  the  consignor's  right  to  stop  the  goods  in  transitu  on 
board  the  same  to  the  vendee,  in  case  of  his  insolvency  in  the 
mean  time,  before  actual  delivery ;  any  more  than  if  they  had 
been  delivered  on  board  of  a  general  ship  for  the  same  pur- 
pose.    And  as  the  consignor's  agent  demanded  the  tallow  of 
the  master  before  unloaded,  and  he  afterwards  delivered  it  to 
Crane  the  vendee's  assignees,  they  were  liable  in  trover  to 
the  consignor.     And  the  court  held,  as  to  that,  the  delivery  to 
the  master  of  this  chartered  ship  was  no  more  than  a  delivery 
Fowler  r.       ^  ^  carrier,  which  was  clearly  no  actual  delivery  to  the  con- 
Kymer,         signee.     But  otherwise,  if  he  have  the  entire  controul  of 
1  East  622.     ^^  ^^^^  ^^  where  he  absolutely  chartered  the  ship  for  three 
years,  in  a  certain  case  cited.    See  6  East  17,  and  post  art. 
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4»  8.  4*     See  Consignment  Ch.  25,  Ellis  v.  Hunt,  and  several    Ch.  21. 
other  cases.  ^rt,  2. 

^  5.  In  this  action  it  was  adjudged,  that  where  several  bills  Vg^^v^xJ 
of  lading  have  been  signed  of  different  imports,  no  reference  i  T.  r.  205, 
is  to  be  had  to  the  time  when  signed  by  the  master.     But  Caldwell  & 
the  person  who  first  gets  one  of  them  by  legal  title  from  the  same  case  Id 
owner  or  shipper  has  a  right  to  the  consignment ;  also  when  ^  Mor.  £ss. 
such  bill  of  lading  are  constructively  the  same,  though  differ-  i^Lex^AmV 
ent  on  the  face  of  them,  and  the  roaster  acts  bond  fide^  a  Mer.  163.— 
delivery  according  to  sueh  legal  title  will  discharge  him  from  |  Cajo.  ^.— 
all. of  them.    And  where  one  ships  goods  and  the  bills  of  lad- 
ing are  to  his  own  order,  he  has  the  absolute  controul  over 
them,  and  may  unship  them  be.  until  he  endorses  the  bill  of 
lading. 

§  6.  If  a  bill  of  lading  be  not  endorsed,  the  master  can  only  in  error, 
deliver  Ae  goods  to  the  consignee  as  factor,  not  as  owner  ;  for  |  ^^^^^'  ^ 
till  endorsed  the  consignor  has  full  power  over  this  bill,  and 
nothing  but  his  endorsement  can  vest  the  property  of  the 
goods  specified  in  it  in  any  other  person.  The  transfer  of 
the  bill  is  solely  by  endorsement.  The  endorsement  of  a  bill 
of  lading  prima  fade^  transfers  the  whole  property,  bvt  this  en- 
dorsement may  be  controlled  by  the  evident  intent  of  the  parties. 

^  7.  In  Mills  V.  Ball  it  was  held,  the  vendor  might  stop  the  2  Bos.  &  Pul. 
goods  even  after  they  were  delivered  to  a  wharfinger,  who  re-  !^j'  ^IJ  v** 
ceived  them  and  paid  the  freight,  and  charged  on  account  of  ssg.L-s  t.^ 
the  vendee,  for  as  Lord  Mansfield  said  in  another  case,  the  466.— 7T.  R. 
vendor  or  consignor  may  do  this  ti]l  the  goods  actually  come  ^^' 
into  the  hands  of  the  vendee  or  consignee,  to  his  corporal 
touch.     Consignee  or  vendee  becoming  a  bankrupt  declined 
the  goods. 

§  8.  Where  the  master  is  supercargo,  bills  of  lading  are  un-  ^™;  ^e«- 
necessary,  for  then  he  is  not  so  accountable  to  others  as  to  ]  ^i  AdTk. 
make  such  instrument  necessary,  and  it  is  required  that  this  27. 
bill  should  declafe  on  whose  account  and  risk  the  shipment  is 
made.     Sqc  Insolvency,  Ch.  39,  a.  1,  Reader  t;.  Knatcbbrill, 
and  other  cases. 

%  9.  Cloth  was  purchased  by  the  vendee,  but  not  paid  for.  3  T.  R  466, 
It  was  sent  to  an  innkeeper  on  account  of  a  trader  with  a  bill  Hunter «. 
of  parcels,  the  receipt  of  which  he  acknowledged  and  credited  a^.  Mer.  165. 
in  his  books  the  amount  to  the  vendor.     The  vendee  ordered 
it  to  a  wharf  to  be  shipped  where  it  arrived  too  late,  and  was 
taken  back  to  the  inn  with  directions  to  the  innkeeper  from  the 
vendee  to  take  care -of  it  till  another  opportunity  offered. 
The  court  held,  this  cloth  still  remained  in  tramiiu,  and  there 
was  BO  actual  delivery  to  the  vendee. 

^  10.  If  the  assignee  of  a  bill  of  lading  take  it,  knowing  an-  l>ickv.L«nus. 
other  has  an  equitable  lien  on  the  good's,  he  takes  it  subject  to  ^'^^'' 

166. 
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Ch.  21.    this  lien,  though  this  be  not  expressed  in  the  endorflement,  but 
Art,  3.      in  a  letter  be. 

V^^v'Xm/       ^11.  The  goods  of  one  belligerent  cannot  he  altered  in 
Lex.  Am.       trarmiUf  as  it  respects  another  belligerent.     For  in  a  state  of 
Mer.  167.       ^^r  existing  or  imminent,  it  is  held,  the  property  shall  be 
deemed  to  continue  as  it  was  at  the  time  of  shipment,  till  the 
actual  delivery.     But  this  rule  is  only  between  belligerents. 
1  D*n  a^st"      ^^'  ^'  American  e€L$es.     A  being  indebted  to  B,  shipped 
renson  v.       goods  to  pay  him,  and  the  master  of  the  ship  gave  a  bill  of 
FembertoD.    lading,  and  it  was  held,  that  goods  immediately  on  being  ship- 
ped, and  bill  of  lading  signed,  become  the  property  of  the 
consignee,  as  these  goods  were  shipped  to  pay  a  debt. 
Wood  J^'        §  2.  But  in  the  same  court  it  was  determined,  that  where 
BoHch.-Lex.   the  evidence  of  the  consignments,  being  for  a  bona  fide  credi- 
Ara.  Mer.       tor,  was  doubtful,  and  a  part  of  the  property  was  not  shipped, 
they  had  not  passed  by  the  mere  shipment  of  a  part  and  signing 
the  bills  of  lading ;  the  original  owner  of  the  goods  he  finds  is 
deemed  to  have  a  lien  on  them  to  the  amount  of  his  rights, 
hence  has  arisen  the  right  of  stopping  in  tran$itUj  the  goods 
transmitted,  if  not  paid  for,  or  if  reasons  exist  to  suppose  the 
consignee.  4s  insolvent. 
1  i?1?*d^  §  3.  Assumpsit  against  Austin  in  consideration  the  plaintiff 

Austin?  ^^^  made  him  his  bailiff  of  one  case  of  linens  of  the  value  of  $500, 
and  had  agreed  to  allow  him  a  commission  of  5  per  cent,  on 
the  sales,  promised  the  plaintiff  to  transport  it  to  Charleston, 
S.  C.  at  the  defendant's  risk,  against  all  danger  but  of  the  seas, 
and  to  dispose  of  the  same  to  the  pit's,  best  advantage,  and  to 
account  &ic.  The  goods  arrived  safe  at  Charleston,  and  were 
there  deposited  in  a  store,  out  of  which  they  were  stolen  ;  the 
contract  was  expressed  in  a  paper  in  the  form  of  a  bill  of  lad- 
ing nearly.  Held,  the  deft,  was  accountable  to  the  pit*  for 
the  value  at  Boston,  the  place  of  shipment,  deducting  said 
commission  on  his  contract,  though  not  in  fault,  and  five  per 
cent,  was  the  usual  commission  for  selling  only,  and  making 
returns.  Leave  to  amend  die  declaration  &;c.  The  property 
passes  by  assigning  a  bill  of  lading  bond  fide^  though  made 
after  the  arrival  of  the  goods  in  port,  Chandler  in  al.  v.  Belden. 
18  Johns.  R.  {^  4,  The  deft,  received  at  Liverpool,  to  transport  to  Bos- 
R.  207  Ba^^  ^^"'  ^  qu&titity  of  velvets  in  casesy  and  gave  a  bill  of  lading  in 
rett  V.  Ro-  common  form,  expressing  they  were  in  good  order,  and  to 
^cn.  See  s.  deliver  them  in  like  good  order  &c.,  the  dangers  of  the  seas 
excepted.  Held,  this  bill  signed  at  Liverpool  was  not  con- 
clusive evidence  the'  goods  were  in  good  order  when  there 
shipped,  though  primAfade  strong  evidence  of  the  fact.  The 
goods  were  done  up  in  cases,  and  the  master  never  saw  fhem 
except  the  outside  of  them.     Nor  is  it  usual  for  a  master  of  a 
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vessel  to  examine  the  goods  when  he  gives  such  a  biO^  and    Ch.  21. 
often  be  is  not  skilled  in  goods  he  receipts  for.  Art.  3. 

^  5.  A  usage  for  carriers  to  retain  goods  as  a  lien  for  a  \^^>/^kJ 
general  balance  of  account  between  them  and  the  consignees,  Oppenheimif. 
cannot  affect  the  right  of  the  consignor  to  stop  the  goods  in  g  ^"^p„,. 
tramitu.  42, 

^  6.  Under  some  circumstances  the  mere  affirmance  of  the  j^^,  Mer. 
master  to  a  bill  of  lading,  works  a  transfer  of  the  property  ;  Am.  I68. 
but  this  is  only  where  the  purposes  of  justice  demand  such  a 
construction.  For  this  reason,  shipments  fairly  made  to  pay 
bona  fide  debts,  passes  the  goods  on  signing  the  bill  of  lading ; 
for  in  this  the  lader's  intention  is  clearly  expressed,  and  the 
law  implies,  the  creditor  accepts  the  consignment,  as  every 
one  is  supposed  readily  to  accept  the  payment  of  his  honest 
debt.  Also  the  goods  shipped  in  such  cases  are  to  be  viewed 
as  paid  for,  and  the  delivery  of  the  goods  to  the  roaster  to 
be  carried  to  the  creditor  to  pay  his  just  demand,  is  to  be 
viewed  as  a  delivery  to  the  creditor  himself.  On  these  grounds 
it  was  decided  in  America,  before  the  American  revolution, 
that  ^ods  thus  shipped  to  pay  a  debt,  could  be  attached  for 
the  consignee  or  creditor's  debt,  on  the  principle  the  property 
of  them  was  vested  in  him  by  the  delivery  to  the  master.  The 
payment  of  such  debt  being  a  consideration  equal  to  actual 
payment  for  the  goods. 

{j  7.  In  this  case  the  pit.  chartered  and  loaded  a  vessel  at  ^^'}^\^ 
the  request,  aud  on  the  account  of  certain  merchants,  declared  ^{^  ^^  p^^! 
bankrupts.  She  arrived  and  their  assignees  went  on  board  nail. 
her,  and  claimed  the  cargo  as  the  bankrupt's,  and  opened 
some  of  the  bales  &c.  The  ship  was  then  ordered  into 
quarantine  ;  while  performing,  a  person  for  the  pit..  Holt,  to 
whom  he  had  endorsed  one  of  the  bills  of  lading,  applied  to 
the  master  for  delivery  of  the  cargo.  He  refused,  being  in- 
demnified by  the  assignees,  one  of  whom  continued  on  board 
during  the  quarantine ;  at  the  expiration  of  it  the  cargo  was 
landed  and  delivered  to  the  assignees.  The  pit.  brought  tro- 
ver against  the  master,  and  the  court  decided  that  the  pro- 
perty was  in  tranntUy  and  might  be  stopped  during  the  qua- 
rantine. But  it  appears  if  the  vessel  be  chartered  or  owned 
by  the  vendee  or  consignee,  and  entirely  under  his  controul, 
then  a  delivery  on  board  her  is  a  delivery  to  him,  and  of 
course  defeats  the  right  to  stop  in  transitu.  For  as  the  car<- 
riage  is  solely  by  him,  and  in  no  sense  in  the  controul  or  pos- 
session of  the  seller  or  consignor,  or  of  his  master  or  servants, 
the  vendee  or  consignee  has  the  sole  possession,  and  therefore 
the  trajisitu  is  at  an  end. 

It  is  further  true,  that  to  put  an  end  to  the  transitu  and  to 
the  consignor's  right  to  retain  the  goods  in  the  bUl  of  lading 
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Ch.  31.    &c.  they  must  not  only  have  come  into  the  hands  of  the  con- 
Art.  3.      signee  or  vendee  in  fact,  or  of  his  special  agent,  bat  his  pos- 
session  must  be  acquired  with  the  consent  of  the  original 
owner.     Hence,  if  the  vendee  meet  the  goods  on  their  way 
and  take  possession  of  them,  they  are  still  in  tranntu  till  they 
arrive  at  the  place  of  their  destination.     So  a  bill  of  lading 
may  like  a  bill  of  exchange,  or  other  negotiable  contract,  be 
assigned  over  specially,  and  so  as  not  to  convey  any  interest 
from  the  original  possessor  beyond  the  letter  and  terms  of  the 
endorsement.     As  where  the  endorsement  is  to  "  deliver  the 
contents  to  A.  B.  on  my  account,"  A.  B.  receives  on  his  ac- 
count, and  is  not  enabled  to  put  the  property  in  circulation, 
however  absolute  the  property  of  the  bona  fide  assignee  for  a 
valuable  consideration  may  be  agabst  all  the  world,  even  the 
assignor  who  has  not  been  paid  for  his  goods,  yet  if  the  as-* 
signee  take  it  knowing  the  goods  are  not  paid  for,  he  takes  the 
property  subject  to  the  same  equities  as  it  was  when  in  the 
assignor's  hands,  and  it  is  enough  the   fact  appears  in  the 
endorsement  in  bills  of  parcels  or  in  letters,  or  in  any  other 
way  which  conveys  to  the  assignee  a  knowledge  of  the  fact. 
10  Maw.  R.        ^  8.   This  was  assumpsit — ^the  pits,   shipped  in  the  ship 
aL^«.  Cook.    Osprey  on  a  voyage  from  Salem  to  South  America,  the  goods 
described  in  the  bill  of  lading  signed  by  the  deft.,  in  which  it 
was  agreed  the  net  proceeds  of  the  goods,  after  deducting  five 
per  cent,  commissions  and  $14  for  freight,  should  be  paid  to 
the  shippers  in  nine  days  after  the  ship's  arrival  at  her  port  of 
discharge  in  the  United  States.     She  safely  arrived  in  South 
America,  and  the  goods  sold,  and  the  net  proceeds  amounted, 
after  deducting  duties,  charges,  and  freight  out;  to  $900  41. 
On  her  return  for  New  York  she  stranded  near  New  London 
lighthouse,  and  cargo  was  damaged  fifty  per  cent.     She  was 
got  into  port  and  repaired,  so  that  she  might  have  gone  to 
her  intended  port  of  discharge,  but  did  not.     Held,  the  ship- 
pers were  entitled  to  the  net  proceeds  of  the  goods,  without 
any  deduction  for  the  loss  by  stranding,  though  they  had  caus- 
ed their  interest  to  be  insured  the  voyage  round,  for  they  had 
no  risk  in  the  goods  homeward  by  their  contract.    They  were 
to  be  repaid  in  full  if  the  ship  arrived  here  in  the  United 
States,  without  out  limitation  of  time,  or  as  to  the  port,  and 
she  did  so  arrive,  and  it  was  no  condition  she  should  arrive 
without  damage. 
12  Man.  R.        ^  9.  Assumpsit  for  the  value  of  certain  goods,  pit's,  property, 
*^>  ^^JV'   shipped  at  CiJcutta  in  the  Caravan  owned  by  the  deft.,  bill  of 
««•  lading. signed  by  Augustine  Heard,  the  master,  for  ninety-two 
bales  of  piece  goods ;  pit.  had  received  fifty-five  of  them  only. 
Action  was  for  the  other  thirty-seven.     The  bill  of  lading  was 
in  common  form,  excepting  ^'  the  danger  of  the  seas,  the  laws 
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of  the  country,  and  other  unavoidable  accidents."   The  master    Ch«  21» 
received  orders  from  the  pit.  to  manage,  as  A  and  B  had    Art.  3* 
directed  as  to  their  goods  in  the  same  vessel.    Held,  the  mas- 
ter's conformity  to  the  directions  of  either  A  or  B  was  suffi- 
cient to  justify  him.  (Jan»  1813,  the  master  went  into  Pemam-  ' 
buco,  and  there  hearing  of  the  war  left  about  one  third  of  his 
cargo  to  lighten  his  vessel  find  cause  her  to  sail  faster.) 

^10.  Goods  were  shipped  for  the  account  and  risk  of  the  i  Johns.  R. 
consignee,  he  paying  the  freight,  and  so  expressed  in  the  bill  pouerc  Lan- 
of  lading  and  invoice.  A  delivery  of  the  goods  to  the  carrier  is  sin^.— 2  Phil. 
a  delivery  to  the  consignee,  and  he  alone  can  sue  the  carrier  Evid.46. 
if  not  delivered.     The  bill  of  lading  in  such  case  vests  the 
property  in  the  consignee.     See  next  article,  also  1  Johns.  R. 
I  to  1 9,  Ludlow  V*  Bowne  ii  al. 

^11.  When  a  master  may  leave  goods  and  not  be  liable  on  2  Johns.  Ca. 
his  hill  of  lading.  As  where  he  signed  such  biU  to  deliver  J^'iJoiteT'^ 
goods  to  A.  B.  at  Norfolk  from  New  York.  A.  B.  was  a 
transient  person,  and  not  resident  at  Norfolk,  and  when  tlie 
master  arrived  there  he  inquired  for  A.  B«,  and  not  finding 
him,  delivered  the  goods  to  a  merchant  there  for  A.  B.  The 
master  acted  bond  Jide,  and  according  to  the  usage%  Held, 
he  was  not  liable  on  the  bill  of  lading  to  the  consignor. 

So  where  goods  were  shipped  at  N.  York,  and  consigned  ]-4®V|?'^** 
to  the  master  to  be  sold  at  Bourdeaux,  the  master  could  not  ,,  Keaqaick. 
find  a  purchaser,  and  left  the  goods  there  and  returned  to  N. 
York  ^  he  acted  bona  Jide.     Held,  he  was  not  liable  to  the 
owner. 

^  12.  A  bill  of  lading  is  not  conclusive  evidence  of  prop-  ecianch^ 
erty ;  and  though  it  express  the  property  to  be  A's,  it  may  be  ^j  ^^c^ 
proved  to  be  the  property  of  another.  v.  Ruden; 

^13.  Of  stopping  in  transitu.  Replevin  for  2  hhds.  of  hard  14  Mass.  R. 
ware ;  plea,  property  in  Wm.  Hill,  and  denied  it  was  in  the  l^j^'?!!^?^* 
pit.  and  issue.     Scholfield  ii  Co.  in  England,  shipped  these  _2  pjiii.  £V< 
goods  to  Hill,  in  Portsmouth,  in  N.  H.  contrary  to  his  orders  46. 
to  them,  and  sent  him  a  bill  of  lading  ;  he  refused  to  receive 
them  ;  were  attached  by  the  deft,  a  deputy  sherifT,  for  Wilby, 
as  for  Hill's  debt;  the   agent  of  Scholfield  &  Co.  caused 
them  to  be  replevied.     Judgment  for  the  pit.     Attached  on 
the  ground  the  property  vested  in  Hill,  when  he  received  the 
bill  of  lading  ;  and  then  it  was  too  late,  as  said,  for  the  con- 
signor to  stop  them  in  transitu  :  held  otherwise,  for  here  no 
delivery  ever  took  place,  which  could  create  a  change  of 
property. 

^14.  The  mere  endorsement  of  a  bill  of  lading,  without  a  is  Mass.  R. 
delivery  of  it,  does  not  transfer  the  property  it  contains  ;  what  628,  Baffiog- 
a  sale  of  a  vessel.     This  was  replevin  of  the  brig  Sophronia,  |?"  ^  *'^?'  , 
and  her  cargo,  claimed  by  the  phs.  as  being  purchased  by  2  Pbu.  Svid. 

VOL.  I.  58  46, 
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Ibetn  of  Jos.  ^.  Wood,  against  the  defts.,  deputy  sheriffii,  who 
attached  them  as  his  property.  Judgment  for  the  pits,  for  the 
brig,  and  costs  for  the  defendants  for  the  cargo  and  return 
&c.,  with  damages  6  per  cent,  on  double  the  value  of  it,  as 
valued  in  fhe  replevin  bond.  1st.  as  to  the  vessel  because 
the  bill  of  sale  was  made  and  delivered  by  Wood,  to  the  col- 
lector, a  third  person,  to  the  pits',  use,  and  by  their  previous 
assent,  July  16,  1816;  and  the  defts.  attached  18tb,  though 
the  pits,  took  possession  the  19th:  but  this  possession  was  in 
reasonable  time.  2d.  The  endorsement  of  the  bill  of  lading 
conveyed  no  property  to  the  pits  in  the  cargo,  though  en* 
dorsed  by  Wood  before  the  attachment,  because  he  made  no 
delivery  of  it  to  any  body  till  after  it.  Secus  it  seems,  had  k 
been  left  with  the  collector  to  the  pits',  use,  as  the  bill  of  sale  of 
the  vessel  was  ;  or  had  it  been  enclosed  in  a  letter  to  the  pits, 
and  put  into  the  post-office  before  the  attachment.  If  a  bill 
of  lading  consign  goods  to  a  neutral,  not  accompanied  by  aa 
invoice  or  letter  of  advice,  the  bill  is  sufficient  evidence  for 
the  admission  of  farther  proof. 
Art.  4.  Further  English  cases. 

^  1.  Consignor  charters  a  ship  for  the  consignee^  and  ships 
goods  on  his  risk,  fyc. ;  property  is  immediately  his,  ^e. 
Trover  for  a  cargo  of  timber;  and  it  appeared  the  consignor 
chartered  the  ship  on  account  of  the  consignee,  enclosed  an 
invoice  expressing  the  timber  was  on  his  account  and  risk ; 
also  a  bill  of  lading  in  common  forn  expressing  the  delivery 
to  be  made  to  oid^^r,  &c«  he  paying  freight  according  to  char* 
ter^party.  Consignor,  also,  drew  bills  on  the  consignee,  at  3 
months,  for  the  value  of  the  cargo.  Held,  the  invoice  and 
bill  of  lading  sent  to  the  consignee,  and  the  delivery  of  the 
timber  to  the  captain,  vested  the  property  in  the  consignee, 
object  only  to  be  devested  by  the  consignor's  right  to  stop  the 
goods  in  transitu,  in  case  of  the  insolvency  of  the  consignee. 
The  bill  of  lading  sent,  was  endorsed  in  blank,  and  was  sent 
by  the  master ;  and  as  the  timber  in  the  voyage  was  at  the 
risk  of  the  consignee,  his  accepting  the  bills  and  paying  freight 
at  the  end  of  it,  could  not  be  a  condition  precedent  to  the 
property's  vesting  in  him,  but  otherwise,  if  not  so  at  his  risk. 

^  2.  Trover  for  eighteen  mats  of  flax,  shipped  in  a  general 
ship,  from  Rotterdam  to  London.  The  consignors.  Brown  b 
Co.  at  Rotterdam,  shipped  the  goods  on  account  and  at  the 
risk  of  the  consignees,  Oddy  b  Co.  in  England,  in  pursuance 
of  orders,  and  took  bills  of  lading  from  the  captain  to  deliver 
to  the  consignor's  own  order  ;  and  sent  one  of  such  bills,  not 
endorsed,  with  the  invoice  to  the  consignees,  enclosed  in  a 
letter  informing  them  they  had  drawn  on  them  for  the  amount* 
The  consignors  also  sent,  by  way  of  precaution,  another  biR 
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of  lading  endorsed  to  their  own  agents  the  pit.  Held,  that  on  Ch«  21. 
the  shipiQent  od  the  ciccount  and  risk  of  the  consignees,  the  Art.  4. 
property  vested  in  them ;  subject  only  to  be  devested  by  the  ^^v^J 
consignor's  stopping  the  goods,  while  in  transitu.  Consignees 
did  not  accept  the  bills,  having  become  bankrupts  a  few  days 
before  the  ship  arrived  ;  the  flax  was  received  by  this  defts. 
on  an  unendorsed  bill  of  lading,  paying  the  freight  and  duties, 
and  sold  it,  and  credited  Oddy  &  Co.,- the  consignees,  on  ac- 
count of  a  debt  they  owed  the  defts.  who  were  their  assigns. 
If  the  consignors  had  a  right  to  stop  in  transitu^  they  did  not 
exercise  that  right ;  but  the  captain  actually  delivered  the  flax 
to  the  consignees  order.  And  at  any  rate  the  pit.  had  no 
right  to  recover  in  trover  on  the  endorsed  bill  of  lading,  be- 
cause he  paid  no  valuable  consideration ;  and  Liord  Ellenbo- 
rough  said,  "  no  decision  of  a  court  of  law  upon  the  subject  of 
bills  of  lading,  has  gone  further  than  to  say,  that  the  assign- 
ment of  a  bill  of  lading  by  the  consignees,  for  a  valuable  con- 
sideration, and  without  notice  by  the  party  taking  it,  of  a  bet* 
ter  title,  passes  the  property  in  the  goods  thereby  assigned.^' 
As  the  consignees  became  insolvent  and  had  not  paid  Tor  the 
flax,  the  consignors  might  have  stopped  it  in  transitu,  if  they 
bad,  by  themselves  or  agent,  exercised  that  right  in  season,  and 
before  the  flax  came  into  the  possession  of  the  assignees  of 
the  consignees. 

^  3.  Where  the  consignee's  assignee  becomes  his  partner j  2D.liE.«74. 
ifc.  Trover  for  705  pigs  of  lead,  value  £1000.  Ed.  SiwSiTJi; 
Hague  bought  the  lead  of  the  defts.  in  Liverpool,  March  1, 
1787,  and  ordered  them  to  ship  it  to  Rouen  in  France.  It 
was  so  shipped,  March  10,  1787,  by  the  defts.  at  Chester. 
The  bill  of  lading  was  endorsed  in  blank  by  the  defts.  and  sent 
to  Hague.  The  pit.  March  16, 1787,  gave  Hague  his  accept- 
ances for  £700,  and  he  delivered  the  bill  of  lading  to  the  pit. 
as  security.  Afterwards,  Hague,  the  consignee  and  the  pit. 
by  agreement,  became  partners  in  the  lead,  and  by  their  agree^ 
ment  U  appeared  tiie  consignors^  the  defts.  had  not  been  paid 
for  it.  Held,  they  had  a  right  to  stop  it  in  transitu,  and  hence 
the  plaintiff  could  not  recover,  &c.  Hague  became  insolvent* 
in  this  case  the  pit.,  assignee  of  the  consignee,  of  a  bill  of 
lading  endorsed  blank,  seems  to  have  failed,  because  he,  by 
his  agreement,  became  a  partner  in  the  goods,  with  the  con- 
signee, and  made  himself  paymaster ;  hence,  put  himself  in 
the  consignee's  place,  and  became  bound  to  take  the  bill  of 
lading  subject  to  the  same  rights.     See  Richardson  t^.  Gross. 

^  4.   frhen  transitus  ends.  Trover  for  files  by  pits.    Moore  ^i^^^i"^ 
ordered  the  goods  from  the  pits.,  manufacturers  at  Sheffield,  JEiuot&ai.  ! 
Nov.  14,  1788  ;  ihey  sent  tbem  by  Royle's  wagon,  directed  jMigneeaof 
to  Moore,  in  England.    The  files  were  left  in  a  cask  at  Stam*  h^^^^ 
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Ch.  21.    ford  in  the  way  to  town ;  and  put  into  Hunt's  wagon,  wbieli 
Art.  4.    brought  the  cask  to  the  Castle  and  Falcon  inn,  ia  London, 
K^^y^J  Nov.  22,  1788 ;  the  pits,  drew  a  bill  on  Moore  for  part  of 
the  value  of  the  files  ;  this  bill  was  never  paid.     At  said  inn 
the  files  were  attached  by  a  creditor  of  Moore.     Moore's  as- 
signees, the  defts.,  went  to  the  inn  and  put  their  mark  on  the 
files,  but  did  not  remove  them,  being  so  attached  there.  Held, 
the  consignors  could  not  afterwards  stop  them  in  tramitu ; 
because  not  then  in  transitu*     Also  held,  in  this  case,  that  it 
is  not  necessary  in  order  to  devest  the  right  of  the  consignor 
to  stop  in  transitu^  that  the  goods  should  have  been  taken  by 
the  very  hands  of  the  consignee  himself.     The  files  were 
viewed  as  having  arrived  at  the  end  of  their  destined  journey, 
when  at  the  inn,  and  the  consignees'  assignees  set  a  mark  on 
them  4  days  before  the  consignors,  the  pits.,  wrote  a  counter- 
9few.R.  69.    mand  of  the  delivery  of  them.     So  where  goods  came  to  a 
Hammond  &,  wharfinger's  hands  sold   for   an  entire  sum,  to  be  paid  for 
v!iUaderaon!   *°  ^  ^^^^  ^*  ^  months  ;  and  orders  to  him  to  deliver  to  the  ven- 
dee, who  went  to  the  wharf,  weighed  the  whole,  and  took 
away  part,  and  then  became  a  bankrupt :  held,  this  was  pos- 
session of  all,  and  the  transitu  at  an  end.     See  Slubey  0. 
Hcyward,  art,  2;  6  East  614  ;  2  Esp.  R.   613  ;   4  do.  85  ; 
1  Camp.  R.  109,  282,  482. 
1  East  516,         The  consignor  in  Russia  delivered  goods  on  board  a  ship 
Inglis&al.     chartered  by  the  consignee.     Held,  this  is  a  delivery  to  him, 
Usherwood.  *  ^^^  ^^^  transitus  is  at  an  end.    But  if  the  laws  of  the  country 
'  or  those  of  Russia,  on  the  consignees'  becoming  insolvent,  au- 
thorize the  consignor  to  reclaim  and  retake  the  goods  so  ship- 
ped, by  process,  he  may  do  it  without  process,  by  the  mag- 
ter's  consent.    So  the  transitus  is  at  an  end,  when  the  consign- 
8on  V.  Goss ; '  ^^^  ^^^^  goods  to  the  known  agents  of  the  consignees,  and 
also  by  their  orders  to  be  shipped  abroad.     According  to  a  usual 

Ih^b/^T'  ^^"^^^  ^f  business,  among  the  parties ;  as  vendees  in  London 
sending  orders  to  vendors  in  Manchester  to  send  goods  to  ven- 
dees' correspondents  at  Hull,  to  be  shipped  to  Hamburgh,  as 
diey  had  practised.  Held,  delivery  to  the  correspondents  was 
a  delivery  to  the  vendees ;  and  put  an  end  to  the  transitus. 
The  correspondents  were  the  general  agents  of  the  vendees  in 
leeds  V.        this  business.     Case  decided  on  a  similar  principle,  3  Bos.  b 

Scott*©.  Pet-  ^'  ^^^»  *^'  ®°^  ^^^^  ^°  '^*  vendee  commonly  uses  A's  store 
titt  for  his  goods,  delivery  there  is  delivery  to  the  vendee,  and 

the  transitus  is  at  an  end. 
9  East  606,         ^  6.  One  is  a  fair  assignee  of  a  bill  of  ladings  though  he 
Brown?~i      ^nowi  the  consignor  of  the  goods  has  only  taken  security  for 
Jobps.  R.  18.  payment  for  ^Aenik— as  where  the  endorsee  of  such  bill  for  val- 
uable consideration  bona  Jide^  knew  at  the  time,  the  consignor 
bad  not  received  money  for  the  goods  sold,  but  bad  only  taken 
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the  acceptaoces  of  the  coningnee,  payable  at  a  future  day,  not    Ch.  22. 
arrived.     And  2d.,  after  such  assignment  of  tb  bill  of  lading,     Art.  1. 
the  consignor  cannot  stc^  en  tranritu,  though  the  consignee  \^^^y^j 
become  insdvent. 

^  6.  Held  that  a  bill  of  hding  is  not  a  necessary  instru-  ^^*'"'-  '^• 
ment  of  the  transfer  of  property,  in  goods  cmsigned  to  the 
owner ;  nor  is  one  partner  in  the  goods,  who  ts  an  agent,  is  5  j^^^  |^ 
paid  a  proportion  of  the  profits  of  the  adventire.     Also,  the  668,  Nathans 
property  in  a  cargo  for  which  the  master  has  signed  bills  of  "•  ^*'®'- 
lading,  may  be  transferred  by  delivery  withoft  endorsing  the 
bills.     The  transfer  is  good  against  all  but  aier  endorsees  of 
the  bills  of  lading  for  a  valuable  consideration 

§  7.  If  the  master  be  dead  at  the  time  a  the  trial,  proof  p*^°  ^' 
of  his  death,  and  of  his  signature,  has  been  leemed  sufficient  3  Taon.  ao2. 
evidence  of  the  interests  of  the  consignee.    If  living,  proof  of  —2  Phil.  Ev. 
his  signature  will  be  sufficient  evidence  of  that  interest,  ex-     ' 
cept  as  to  shipping  the  goods. 

<)  8.    If  the   bill  of  lading  be   made  fo   delivery   of  the  ^^^l^'^"^^ 
goods  to  the  consignor  or  assigns,  or  to  order  or  assigns,  bolt  on  Ship- 
and  be  endorsed  generaUy,  not  designatin;  any  person,  the  ping  a92.— 
bolder  of  it  has  authority  to  dispose  of  the  ;oods,  and  a  bill  so  |J^'cb?30 
made,  endorsed  by  the  consignor  to  a  thin  person  by  name,  a.  7. 
gives  him  the  same  authority.     In  the  firstcase  the  blank  en- 
dorsement is  an  authority  to  the  holder  «r  bearer ;   in   the 
second,  to  a  particular  person  as  to  transferring  property  by 
bills  of  lading,  &c.     See  Factor,  Ch.  30,  md  Consignments, 
Ch.  25,  and  the  case  of  the  Venus,  see  Qi.  224,  a.  9,  s.  5 ; 
Ludlow  V*  Bowne  b  al.  Ch.  40,  a.  17,  s.  12. 


CHAPTER  XXII. 


ACTion  OF  ASSUMPsrr.  bt-laws  ah>  corporations. 

Art.  1 .  A  bye-law,  or  by-law,  is  a  private  law  made  by  a  See  Debt  on 
corporation  constituted  by  a  statute  or  charter,  custom  or  pre-  c^  14®. 
scription,  for  the  orderly  government  of  their  members  and 
afiairs,  within  some  particular  place,  as  a  township,  bounded 
parish,  &c.  or  not  confined  to  such  pbce,  as  a  poll-parish,  or 
of  tenants  in  common,  or  of  a  bank,  &c.  tlie  proprietors  in  on      .^^ 
which  are  limited  to  no  place.     The  word  by-law  is  of  uncer-  .iBurr.iso. 
lain  derivation*    Every  by-law  must  be  consistent  with  the 
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Ch.  23, 

Art.  U 


3  Burr.  1827, 
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public  law  oTtbe  land.  Where  die  power  to  make  bjr-Jaws  » 
vested  ia  tbe  body  at  large,  they  may  delegate  it  to  a  select 
body— -per  Lad  Mansfield.  This  position  certainly  has  many- 
exceptions.  .Vo  by-law  can  exclude  an  integral  part  of  the 
electors,  or  nairow  tbe  description  of  the  eligible  persons,  or  add 
a  qualification  not  required  by  Llie  charter  or  statute.  4  Burr. 
2204  ;  4  Inst. 48,  49.  .Where  the  manner  of  electing  offi- 
cers is  not  poiDted  out  in  the  charter  Sec.,  the  corporation  may 
from  time  to  lue  make  by-laws  to  regulate  their  elections. 
By-laws  are  uiially  enforced  by  actions  of  debt  and  assump- 
sit. Hence,  tks  numerous  questions  respecting  them  mostly 
arise  in  these  aaions.  See  more  of  by-laws.  Debt,  Ch.  143* 

(^  2.  If  '^  a  person  becomes  a  member  of  any  society  or 
company  8z^.,  hx  thereby  agrees  to  abide  by  all  legal  claims 
arising  against  bin  from  the  by-laws,  or  local  regulations  of  that 
society  to  which  ie  h^longs^  Therefore,  indebitatus  assumpsit 
was  held  to  lie  against  the  deft,  for  £20,  being  a  penalty  for- 
feited by  the  by-Uw  of  the  company,  for  not  serving  the  office 
of  steward  in  pu*suance  of  such  &y-2aiiy."  This  action  was 
upon  the  principle  that  when  the  deft,  became  a  member  of 
this  company,  he  rapliedly  engaged  to  obey  its  by-laws,  and 
promised  tacitly  to  pay  such  sums  as  he  thereby  should 
forfeit.  Where  amember  must  aver  his  title  to  his  shares,  6 
D.  k  E.  67. 

^  3.  As  every  Own  and  corporation  in  the  United  States 
must  necessarily  lave  its  rules  and  regulations,  or  in  other 
words,  its  by-laws  for  governing  its  affairs,  and  its  members,  in 
all  those  minor  s|ecial  concerns  to  which  the  statutes  and 
general  laws  of  tic  land  cannot  well  extend ;  these  by-laws 
must  be  very  nuroirous,  and  at  first  view  it  may  naturally  ap- 
pear that  the  actiois  grounded  on  them  must  be  very  numer- 
ous, hut  experienc<  is  otherwise.  It  is  but  seldom  in  practice 
we  find  an  action  necessary  to  enforce  a  by-law.  They  com- 
monly concern  small  matters,  are  simple  and  plain,  and  gen- 
erally understood  bf  all. 

§  4.  But  questions  whether  this  or  that  corporation  has 
power  to  make  this  »r  that  by-law,  or  whether,  when  made  it 
is  good  or  not,  often  arise  in  some  shape  or  form ;  the  dis- 
cussion of  which  in  detail  I  shall  not  enter  into  in  this  place. 
I  shall  here  only  state  the  groimds  on  which  corporations  have 
this  power,  and  a  few  principles  on  which  by-laws  are  gen- 
erally allowed.  A  true  principle  is  laid  down  by  the  Supreme 
Court  of  the  United  States,  to  wit :  a  corporation  which  has 
only  a  legal  existence  can  act  only  in  the  manner  prescribed 
by  its  act  of  mcorporation^  from  which  it  derives  all  its  power. 
This  is  to  them  an  enabling  act  It  alone  enables  the  body 
politic  to  act  and  contract,  and  it  must  observe  the  mode  of 
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eontncting  named  in  the  statute.  2  Cranch  137  to  170,  Head    Ch.  31# 
fc  al.  tr.  Providence  Intarance  Company;  2  Jokna.  R.109y    Jlrt.  1. 
115,  Beatty  e.  Marine  Inaurance  Company.  Vi^V^r 

^  5.  How  far  Coogreas  has  power  to  create  t  corporation 
or  body  politic,  is  a  question  that  was  much  discussed  in  the 
ease  of  the  Bank  of  the  United  States,  incorporated  in  1791. 
The  better  opinion  certainly  was,  that  the  Feder&l  legislature 
bad  this  power. 

^  6.  There  never  has  been  a  doubt,  but  that  each  state 
legislature  in  the  Union  has  power  to  make  coiporationa  of 
almost  any  description,  civil  or  reEgous.  And  ao  it  is  universal^^ 
ly  admitted  the  Federal  legislature  may,  in  places  in  which  it 
has  exclusive  legislation,  as  in  the  District  of  Columbia  and 
other  places. 

^  7.  By  this  act  towns  in  Massachusetts  are  empowered  to  Mam.  Act, 
make  "by-laws  for  directing,  managing,  and  ordering  ^1^®*' JJS?^^;  7 
prudential  afiairs  as  they  shall  judge  most  conducive  to  the  the  Colony  ' 
peace,  welfare,  and  good  order  thereof;  and  to  annex  penal-  andProvinoe 
ties  for  the  observance  of  the  same  not  exceeding  ^6  for  each  Jj'^*  «evw^ 
ofience,  to  enure  to  such  uses  as  they  shall  therem  direct, 
provided  they  be  not  repugnant  to  the  general  laws  of  the 
government ;    provided   also,  that  such  orders  and  by-laws 
riiall  have  the  approbation  of  the  court  of  General  Sessions  of 
tfie  peace  of  the  same  county."     Other  corporaticns  very  nu- 
merous, and  of  different  kinds,  have  powers  by  statute  law^ 
usually  in  their  respective  acts  of  corporation,  to  make  by- 
laws under  restrictions  similar  in  principle  to  those  above  ex- 
pressed.    This  power  to  make  by-laws  in  towns  cannot  be 
delegated. 

^  8  We  have  not  in  the  United  States,  strictly  speakiogy 
corporations  by  prescription.  Almost  universally  the  original 
of  each  corporation  is  a  matter  of  record  ;  however,  though 
the  country  is  young,  yet  it  is  old  enough  for  prescription. 
Rights  and  corporations  may  have  existed  beyond  the  memo- 
ries of  the  oldest  persons,  or  further  back  than  any  records  oq 
the  subject  are  to  be  found. 

^  9.  In  this  case  it  was  decided,  that  after  forty  years  a  6  Mass.  R. 
corporation   may  be  proved  without  shewing  an  act  of  incor-  ^n|^'''* 
poration.     In  this  case  the  Secretary  of  the  Commonwealth  0.  Soow&aU 
certified,  that  no  act  of  incorporation  could  be  found  of  the 
North   Parish  in  Harwich.     The  defts.   were  permitted  to 
prove  a  parish  by  reputation,  it  having  existed  abofie  forty 
years.   10  Johns.  R.  389.     Though  a  turnpike  corporation 
pledge  the  income  of  a  toll-gate,  it  retains  the  possession,  and 
if  cut  down,  haft  trespassi  and  though  a  penalty  be  given  for 
the  injury  aJse. 
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Ch.  23.  ^10.  It  is  laid  down  in  Salkeld  h6.,  that  in  all  charters  of 
Art.  1.  incorporation  there  is  a  special  clause  by  which  they  have 
\^\^'\j  power  to  make  by-laws ;  but  that  such  enabling  clauses  are 
8  Salk.  76,  needless,  *'  because  they  are  inckided  in  the  very  act  of  incor- 
77.— 12  Mod.  porating,'*  at  a  power  to  sue,  to  purchase,  &c.  "  For  as  the 
S?cb^ft64—  n*^"**^  ^^y  ^*s  reason  to  govern  itself,  so  bodies  corporate 
Carter  86.—  must  have  hws."  But  all  by-laws  must  be  subject  or  subor- 
Raym.  ^■—-  dinate  to  th3  government,  and  are  void  when  not  so.  And, 
— d^East  185,  therefore,  urder  a  general  power  to  make  by-laws  it  is  clear,  a 
_8  Co.  129.  law  cannot  be  made  to  restrain  trade,  but  may  be  to  regulate 
go3  — i^  it ;  as  it  is  for  the  public  good  that  trade  be  free  and  encourag- 
Bl.  372.-—  ^^^  it  is  against  the  public  interest  to  restrain  it ;  but  other-* 
4  Bnrr.  19^1.  wise  merelv  to  regulate.   1  Wils.  233  ;  1  Ld.  Raym.  499  r  7 

J?o^.".?l:-    D- ^  E.  543.      \  ' 

Salk.  142.—       <^  11.  A  corporation  may  make  by-laws  without  an  express 

Carth.  482.—  power  given  by  its  charter  to  make  them  ;  though  created 

6  Co'lis^"'  ^'^i"  memory,  or  for  a  particular  purpose.     It  may  be  added 

Moor  679 it  is  of  necessity  and  in  the  nature  of  the  case,  for  without 

Hob.  212.—    such  a  power  it  exists  to  little  or  no  purpose.     And  whenever 

28S.  ^  number  of  persons  are  made  a  body  politic  to  certain  pur- 
poses, a  power  to  make  rules  and  regulations  in  subordinatioD 
to  the  law  of  the  land  to  effect  those  purposes  when  not  ex- 
pressed is  necessarily  implied,  especially  in  regard  to  its  own 
members,  as  to  enact  a  penalty  to  compel  a  member  to  serve 
in  an  office  of  the  corporation. 

^  12.  It  is  usual,  however,  in  the  United  States,  by  the 
charter  or  act  of  incorporation  to  enable  this  body  politic  to 
sue  and  be  sued,  and  to  establish  such  by-laws  as  they  may 
find  convenieat  for  governing  the  corporation,  and  managing 
their  affairs,  not  repugnant  to  the  laws  and  constitution  of  the 

7  East  467.     ^\j^xq^     Where  one  makes  his  deed  to  a  corporation  by  a  cer- 

tain name,  he  and  those  claiming  under  him  admit  that  name. 

^  13.  A  by-law  is  not  good  or  to  be  executed  when  against 

the  public  interest  or  public  policy.     When  a  by-law  is  so  or 

not  is  a  question  often  agitated,  and  will  be  pursued  further  in 

Ch.  143  ;  at  present  only  a  case  or  two  will  be  mentioned. 

(How  a  by-law  must  be  founded  on  statute  or  custom,  2 

Maule  b  Sel.  54.) 

8T.  R.  362,        ^  14.  In  this  case  it  was  held,  that  a  by-law  made  by  a 

Rex  V.  Stew-  company  of  fishermen  carrying  on  trade  in  partnership,  to 

prevent  any  one  of  the  members  carrying  on  trade  separately 

on  his  own  account  is  a  good  by-law.     This  may  be  so  by 

contract,  and  it  seems  it  may  be  so  by  a  by-law. 

Lord  Kenyon  in  this  case  said,  ''  there  is  nothing  illegal  in 
partners  agreeing  to  prevent  any  one  partner  carrying  on  a  se- 
parate trade  elsewhere  on  his  own  account,  and  if  not,  I  do  not 
^ee  any  reason  why  the  same  thing  may  not  be  prevented  by 
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^  by-law  in  the  case  of  a  company  like  the  present."  This  was    Ch.  22* 
a  company  of  freemen  and   partners  by  prescription.     He    Art.  !• 
added,  a  by-law  can  be  good  in  part  and  bad  in  part,  only  \^^y'\j 
when  the  two  parts  are  entire  and  distinct  from  each  otliert 
"  And  when  the  power  of  removal  is  not  given  to  any  particu- 
lat  part  of  a  body,  it  vests  with  the  company  at  large/' 

^  15.  A  power  to  make  by-laws  vested  in  the  body  at  i  Bl.  Com. 
large,  may  be  delegated  to  a  select  body  to  be  thereby  exe-  Jjo/g^'^"' 
cuted.     This  is  often  practised,  as  where  powers  are  given  to  3  Barr.  1837. 
bank  corporations  at  large,  these  powers  have  been  frequently 
delegated  to  their  boards  of  directors. 

^  16.  A  corporation  made  for  a  particular  purpose  is  dis-  12  Mod.  id. 
solved  whenever  that  purpose  ceases. 

^17.  It  has  been  held,  that  a  parish  may  tax  themselves  to  12  Mod.  448) 
carry  on  a  suit  for  the  benefit  of  the  parish  ;  but  in  this  cise  Rex  r.  Eve- 
a  majority  will  not  bind  the  rest  as  in  the  case  of  other  taxes. 
This  was  said  in  the  case  of  an  English  parish,  and  the  cowiff, 
seems  to  have  gone  on  the  ground  of  individual  consent  to  the 
tax,  not  on  the  ground  of  a  corporate  vote.  Hence,  the  ques- 
tion will  still  arise  in  each  case,  how  for  a  parish  or  tl  corpora- 
tion can,  by  vote,  tax  its  members,  and  generally  no  further 
than  power  is  given  expressly  or  implied ly^ 

§  18.  A  corporation  aggregate  of  many  persons  cannot  do  Co.  t.  66,67, 
homage  or  receive  it,  "  for  the  fee  vests  not  either  jointly,  or  M— 6 Co. 
Ml  common,  in  the  persons  whereof  the  society  consists,  but  in  d.247.— Cro. 
the  body  politic  formed  by  operation  of  law  from  the  persons  so  Car.  170.— 
united,  which  is  invisible  and  exists  only  in  supposition  of  law,  l^JS^}^^' 
and  can  do  no  act  but  by  attorney,*'  nor  without  writing.  614.— Cro. 
Hence,  a  corporation  aggregate  cannot  without  deed  command  £1. 816.— 
their  bailiff  to  enter  upon  their  lessee  for  condition  broken.  475'l^°^*g 
This  must  be  understood  where  a  deed  is  by  law  required  in  Abr  607.— 
an  individual's  case  ;  for  it  is  a  very  common  case  for  a  cor-  1  Johns,  Ca. 
poration  aggregate  to  act  and  to  empower  an  individual  in  its  47;""sce^ch! 
behalf  by  a   written  vote,  attested  by  its  clerk,  secretary,  I43,a.  1,8. 9. 
cashier,  or  other  proper  office.     And  it  has  been  decided  by 
the  Supreme  Court  of  the  United   States,  that  a  corporation 
can  without  deed  authorize  one  to  act  in  its  behalf,  this  too 
must  mean  where  the  thing  to  be  done  does  not  require  a 
deed ;  for  a  corporation  cannot  empower  its  agent  without 
deed  to  convey  lands  in  fee,  as  in  such  case  the  law  requires 
the  conveyance  to  be  by  deed.     Hence,  the  power  must  be  by 
deed,  so  in  an  individual's  case  to  be  recorded  with  the  deed, 
however  the  practice  has  been  very  general  to  authorize  by 
vote  agents  and  committees  to  convey  lands. 

^19.  In  replevin,  distress  by  the  deft,  for  a  forfeiture  for  3Wlia.  156. 
the  breach  of  a  by-law  of  the  pit's,  cattle  on  a  common  &c.,  ^^Rodman'' 
which  the  plt^  replevied.     Special  pleas  by  the  deft.,  in  which 
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Ch.  32.    he  claimed  a  right  to  distrain  for  a  penalty  for  the  breach  of  a 

Art.  1.     by-law,  and  all  former  by-laws  on  the  subject,  but  these  for- 

\^'>f^^    mer  by-laws  were  not  set  forth  in  his  plea  ;  and  held  bad,  for 

a  by-law  must  be  set  forth  that  the  court  may  judge  of  it, 
326*Tit^omb      ^  ^^*  ^^®  against  the  corporation  for  not  transferring  to 
V,  Union  M.    the  pU.  fifteen  shares,  he  took  by  execution  from  George  A. 
fc F.I.  Com-  Rogers,   attached  April  7,   1809,  as  his.     July  21,  1809, 
P*^"^'  they  were  levied  on,  and  August  22,  1809,  sold  to  the  pit.  at 

$b  a  share,  being  previously  pledged  to  the  company  for  Ro- 
gers' debt.  Sept.  4,  1809,  Bagley,  the  officer,  left  a  copy  of 
tlie  execution  and  return  at  the  office  of  the  company,  and  the 
pit.  tendered  to  the  secretary  his  reasonable  fees  for  recording 
\  and  transferring  the  said  shares  to  him  &&c.     The  act  incor- 

porating the  company  passed  February  27,  1807,  was  read. 
This  act  prescribed  a  particular  mode  for  attaching  and  sell- 
ing a  member's  shares  on  execution.     Held,  this  mode  super- 
ceded that  prescribed  in  the  general  law,  passed  March  8, 
1805,  on  the  same  subject.     The  sale  by  Bagley  was  meant 
to  be  on  this  act,  and  was  void.    And  Sewall  J.  doubted  if  the 
general  statute  which  related  to  turnpikes,  canals^  and  bridges, 
and  other  companies,  extended  to  banks  and  insurance  com- 
panies, so  unlike  in  the  condition  and  management  of  their 
property  from  turnpikes,  canals,  and  bridges.     And  said,  per- 
haps the  other  companies  meant  other  like  companies,  and  not 
xnonied  institutions.     The  special  manner  must  prevail.     A 
new  bank  is  not  liable  to  pay  the  bills  of  a  former  bank, 
though  of  the  same  name,  apd  has  the  same  officers,  though 
they  often  declare  the  bills  of  the  old  as  good  as  tlie  bills  of 
the  new  bank.     The  corporations  are  distinct.     14  Mass.  R. 
58,64,  Wyman  v.  Hallowell  &  Augusta  Bank,  and  181,  184. 
2  Mass.  R.  37,      N  21.   CaseB  in  the  United  States.     In  this  case  the  New 
pike  Corpo-'  England  Marine  Insurance  Company  was  sued  as  trustees  to 
ration  v.nTe.  Jenkins,  on  Massachusetts  trustee  act  of  February  S8,  1795, 
n*  Ltto"?*"  ^^  it  was  decided,  that  a  corporation  aggregate  cannot  be 
tees  of  &a].    sued  as  trustee.     This  was  assumpsit  by  a  turnpike  corpora- 
tion in  New  York,  against  one  of  its  members  on  his  promise 
to  pay  his  assessments  on  his  shares  and  neglecting  to  pay 
them. 
2  Mass.  K.  ^  22.  In  this  case  it  was  held,  that  if  the  legislature  by 

M^*  hall'  *'  ^^^^^^  incorporate  certain  persons  by  name,  to  make  a  street 
and  subject  the  individuals  to  assessments  made  by  the  corpo- 
ration to  meet  its  expenses,  one  named  in  the  act  is  not  bound, 
unless  he  assented  to  it.  Without  such  consent  he  is  not  a 
member.  ^*  All  incorporations  to  make  turnpikes,  canals,  and 
bridges  be.,  must  be  considered  as  a  grant  or  charter,  obtain- 
ed at  the  request  of  individuals  for  their  benrefit."  One  may 
refuse  the  grant  whose  name  is  inserted  in  it  by  mistake  or 
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misrepresentation^  and  avoid  the  burden  it  imposes.  The  Ch.  22. 
legislature  has  no  *^  power  over  the  person  to  make  him  a  Jlrt.  1. 
member  of  a  corporation,  and  subject  him  to  taxation  nolens 
volen$f  for  the  promotion  of  a  private  enterprise."  Marshall 
did  not  sign  the  petition,  nor  was  there  any  evidence  he  ever 
consented  to  be  a  member  ;  and  in  the  only  act  in  which  he 
noticed  the  corporation,  he  protested  against  its  power  over 
him.  From  the  general  course  of  the  evidence  the  presump- 
tion arising  from  his  name  being  in  the  act  was  much  weaken- 
ed if  not  destroyed.  The  acts  as  to  fences,  common  fields, 
and  as  to  commissioners  of  sewers,  are  (said  the  court)  public 
acts  promotive  of  general  convenience.  "  This  is  a  private 
act,  obtained  at  the  solicitation  of  individuals  for  their  emolu-  ^ 

ment  and  advantage." 

^  23.  In  this  action,  erounded  on  the  policy  of  insurance  of  iJ^^'^ 
the  company,  it  was  held,  that  a  member  of  it  may  at  his  i,.  msbs.  m. 
own  discretion  surrender  his  policy,  after  alienating  the  build-  &  F- 1*  Com- 
ing insured  ;  and  at  the  time  of  the  surrender  may  demand  his  P^^' 
proportion  of  the  funds,  until  which  time  the  pohcy  does  not 
expire.  The  pit.  insured  March  1,  1799,  on  his  house  in 
Boston  $6000,  for  seven  years ;  paid  $24  premium  and  $96 
deposit  money,  and  was  liable  to  be  assessed  $240,  all  accord- 
ing to  the  rules  of  the  corporation.  This  made  him  a  mem- 
ber. May  14,  1800,  the  pit.  sold  his  house  and  took  a 
mortgage,  and  January  1,  1802,  it  was  discharged,  but  Oct. 
29,  1800,  die  ph.  bad  assigned  it.  April  25,  1802,  die  pit. 
applied  to  the  company  to  surrender  his  policy,  and  demanded 
of  them  to  pay  him  $96,  his  deposit.  They  refused,  saying, 
the  policy  expired  above  a  year  ago,  and  hence  the  $96  was 
forfeited.  But  judgment  for  the  pit. ;  for  his  not  surrendering 
was  sufficient  to  continue  his  policy  and  membership.  He 
not  having  surrendered  his  policy,  he  remained  a  member, 
though  he  sold  his  house,  and  his  policy  did  not  expire  till  ha 
elected  to  surrender,  April  2,  1802.  The  effect  of  the  mort- 
gage was  not  decided. 

^  24.  In  this  ease  an  execution  issued  against  an  aggregate  4  Mass.  R. 
corporation,  by  the  name  of  the  president,  directors,  and  com-  232,  Nichols 
pany  be.,  directing  the  officer  for  want  of  estate  to  take  their  ^' 
bodies.     And  the  court  decided,  that  a  member  could  not  be 
taken  or  arrested,  and  if  arrested  and  he  pay  the  execution, 
he  may  have  trespass  against  the  officer,  for  this  execution  was 
not  against  individual  members.     If  it  had  been  so  by  a  clear 
description,  possibly  the  officer  might  have  been  excused,  or 
have  justified  und^r  his  execution  issuing  from  a  court  having 
jurisdiction  in  the  case. 

J  25.  This  was  mBumpsit  by  the  corporation  against  the  6Mass.R.9D, 
deft;     !q  this  case  after  the  company  was  incorporated,  but  Tanmike'^ 

GoiporatioQ  v.  Willard* 
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Ch.  22.   before  it  was  organised  by  electing  its  officers  &c.  the  deft« 
lirt,  1 .      and  others  subscribed  a  paper  severally,  agreeing  to  take  the 
V^^^-v*xJ  shares  affixed  to  each  name,  ''  and  to  pay  all  such  legal  jassess* 
If  A  subscribe  ments  on  each  of  said  shares,  as  shall  hereafter  be  made  by 
for  shares  in    the  future  government  of  the  said  corporation,  after  the  same 
corporation,    shall  have  been  organised  and  carried  hilo  operation  accordiDg 
he  thereby      to  the  act  &^.  on  the  condition  contained  in  it,  and   (among 
^\^"o  ?  ""i    oihers)  so  as  to  cross  Charles  river  near  the  upper  falls  so 
It  is  a  good     called,  at  or  near  General  Elliot's  mills"  &c.   The  corporation 
consideration  was  afterwards  organised  and  v/ent  into  operation,  and  the  said 
actlona-ainst  Conditions  were  complied  with,  and  four  assessments  were 
him.—  ""        made.     The  deft,  paid  one  of  them  and  refused  to  pay  the 
L^"*"^^  ^*    other  three.     In  this  action  the  corporation  recovered  on  the 
express  promise  to  pay,  though  tlie  remedy  provided  for  sell- 
ing his  shares  for  the  payment  of  the  assessments  remained. 
If  *j!"^^^r'*    The  declaration  was,  "  that  in  consideration  the  pits,  at  tho 
an'actofin™  left's,  request  had  admitted  him  to  take  one  share  in  the  capi- 
corporation    tal  Stock  of  the  said  corporation,  and  to  become  a  proprietor 
ifl  passed,  his  therein,"  he  promised  the  pits,  to  take  the  share  and  to  pay 

administrator    ,  '  '^    ^  at       i  •       •  i  i^  j 

is  not  liable  the  assessments  &c.  ISo  objection  seems  to  nave  been  made, 
&c.,  6  Taun.  that  ^e  pits,  could  admit  or  promise,  or  act  at  all  on  their  part, 
K  801.  ^ju  ^jjgy.  ^gj.g  organised,  and  so  that  there  could  be  no  act  on 

their  part  operating  as  the  consideration  of  the  promise.    The 
court  thought  '*  that  the   deft,  in  consideration  of  becoming 
a  proprietor  of  one  share  made  a  legal  contract  with  the  cor- 
poration," and  expressly  promised  &c.     But  how  did  the  deft, 
become  a  proprietor  at  the  time  of  the  promise  when  there 
was  no  organised  corporation  to  admit  him  to  become  one  i   If 
he  had  been  excluded  his  share  by  others  taking  the  whole 
number,  what  remedy  could  be  have  had  against  the  corpora- 
tion on  a  bargain  made  with  unauthorized  individuals  f    It  has 
been  said,  the  corporation  might  elect  to  assume  such  a  bar- 
gain, but  if  it  would  not  be  bound  by  it,  as  it  was  not,  where 
was  the  mutuality,  the  consideration  to  make  it  valid  f 
6  Mass.  Rep.       ^  26.  This  was  assumpsit  by  the  pit.,  an  agent  of  a  turn'* 
^%'rt'*™^"  pike  corporation  for  assessments.     The  deft,  subscribed  and 
engaged  to  pay  the  assessments  on  his  two  shares  after  the 
corporation  was  organised.     The  court  held,  that  the  corpora- 
tion might  maintain  an  action  on  the  promise  made  to  its  agent, 
but  that  he  could  not ;  for  as  to  him  there  was  no  considera- 
tion.    A  subscription  made  prior  to,  how  renewed  to  a  corpo- 
ration, 14  Mass.  R.  172,  176. 
6  Mass.  R/         §  27.  This  was  assumpsit  to  recover  the  amount  of  assess- 
«?'m  df^^d*^   ments  on  the  deft's.  turnpike  shares,  on  the  foUovring  sub- 
Corpora^loQ    scription,  to  wit :  "  whereas  the  legislature  has  at  the  last 
V.  Gould.        session  granted  leave  for  making  a  turnpike  road  from  &c., 
we  the  subscribers,  desirous  of  having  the  9«m^  completed  ^s 
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soon  as  possible,  agree  to.  take  in  said  road  the  number  of    Ch.  22. 
shares  set  against  our  namesy  and  be   proprietors  therein."    Art  1. 
Judgment  for  the  deft.    And  the  court  held,  that  when  the   s^y^J 
members  of  such  a  corporation  expressly  agree  to  pay  the 
assessment  that  may  be  made  by  the  corporation,  an  action  lies 
for  it  to  recover  the  assessments ;  but  if  there  be  no  such  agree-  14  mbbs.  R. 
ment,  the  sole  remedy  for  the  corporation  is  by  a  sale  of  the  286. 
shares  of  the  delinquent  members.  The  same  principle  holds  in  a 
manufacturing  company,  and  an  assessment  laid  after  incorpo- 
rated. 

^  28.  In  assumpsit  against  Hay,  a  member,  it  was  held,  7MaM.R. 
that  his  declaration  at  a  public  meeting  of  the  corporation,  J^J^^^ 
that  he  would  spend  half  of  his  estate,  speaking  of  the  ex-  ration  v.  Hay' 
peases  of  making  the  proposed  turnpike  road,  was  no  evidence 
of  an  express  promise  to  pay  the  assessments  on  his  shares, 
and  that  no  action  lay  against  him  for  the  assessments.  There 
was  no  consideration  for  this  declaration,  nor  was  it  any  pro- 
mise. 

^  29.  A  corporation  was  created  to  lay  and  maintain  side  '^  ^^^  ^- . 
booms  in  convenient  places  in  —  river,  it  cannot  enter  on  ^  wilwof  ^"^ 
the  land  of  one  adjoining  the  river  without  his  consent  in  order 
to  lay  the  booms  &c. 

§  30.  The  promissory  note  in  this  case  was  from  the  deft.  ^  Mass.  R. 
to  the  pit.,  as  agent  of  the  Providence  Hat  Manufacturing  i^£^^"t 
Company,  and  so  the  action  was  brought.     But  held,  an  action 
lay  for  the  pit.  in  his  own  right,  and  his  styUng  himself  &c. 
was  descriptio  persome* 

^31.  This  was  an  action  of  assumpsit  on  a  note  of  hand,  9  Mass.  R. 
dated  Dec.  30,  1805,  for  value  received,  by  which  the  deft.  ^^„d,erV 
promised  by  the  name  and  style  of  Gardner  Li«  Chandler,  al. 
treasurer  of  the  Dorchester  Turnpike  Corporation,  for  himself 
and  successors  in  office,  to  pay  the  ph.  or  bearer  $125  on 
demand,  and  interest  till  paid.    He  was  sued  in  his  own  right; 
and  the  note  was  given  for  the  proper  debt  of  the  corporation. 
The  court  decided,  that  he  was  not  personally  liable,  for  the 
corporation  itself  is  clearly  liable,  and  authorized  the  deft,  by 
vote  to  give  this  note.     Not  like  the  case  Tibbets  v.  Walker 
b  al.,  there  the  contract  was  under  the  seals  of  the  defts., 
and  they  produced  no  authority  to  bind  the  corporation.    See 
this  case,  Cb.  76,  a.  2.     The  corporation  is  liable — the  deft.  Bank  of  Co- 
is  not.     In  this  case  the  authority  to  the  treasurer  to  bind  the  Patterson's 
corporation  was  by  vote.     See  a  corporation's  assumpsit,  ex-  adm. 
press  or  implied,  7  Cranch  299,  307,  well  considered. 

^  32.  Assumpsit  and  quantum  meruit  against  a  number  of  ^'spi^tr 
persons  who  associated  to  get  an  act  of  incorporation  for  a  Porter  k  al. 
bank,  and  at  a  regular  meeting  (not  aU  present)  the  pit.  was 
appointed  their  agent  to  obtain  the  act  from  the  legislature. 
He  did  not  obtain  it  ^  but  held,  the  associates  were  all  jointly 
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Cb  22.  Uable  to  his  action  for  his  services.  That  thej  knew  expenses 
Art.  1.  must  be  incunred  of  the  sort,  and  that  the  jury  might  infer 
their  assent  jointly  to  pay  them.  Plea,  nerer  promised. 
The  associates  had  subscribed  their  names  in  a  book,  and 
each  to  take  so  many  shares.  The  ph.  was  a  subscriber ;  one 
of  the  toembers  at  the  meeting,  acting  as  secretary,  recorded 
the  pit's,  choice. 

7  Mass.  R.  ^  33.  The  turnpike  in  this  case  was  authorized  to  be  from 
4^^staii-  Bowdoin  College  to  a  certain  place  in  Bath.  The  Ses«ons  laid 
Peirce.'         it  out  seventeen  rods  from  the  college  buildings,  and  eight 

rods  from  the  college  lands,  and  the  court  decided  it  was  well 
laid  oof.  In  an  action  of  trespass  the  lands  of  the  college 
were  intended  by  the  legislature,  and  as  near  to  them  as  cir- 
cumstances permitted. 

8  Mass.  R.  ^  34.  Assumpsit  for  assessments  on  the  deft's.  four  shares  in 
^>  £ssex  1I1I3  corporation.  Judgment  for  him.  For  though  he  subscribed 
Corporation  to  take  four  shares  and  pay  the  assessments  thereon,  (after  a 
«.  Collins.       part  of  the  turnpike  was  completed,^  yet  there  was  no  previous 

or  after  act  of  the  corporation  ratii^ing  his  subscription.     It 
did  not  appear  that  General  Foster,  who  procured  the  sub- 
scriptions on  the  paper,  had  any  authority  so  to  do  from  the 
corporation,  or  that  it  gave  any  after  assent  to  it,  or  that  it 
even  knew  of  it.     On  the  whole  it  was  clear,  that  the  deft, 
could  have  had  no  action  against  it  for  withholding  certificates 
of  ownership,  no  act  by  which  it  was  bound  to  admit  him  as  a^ 
member,  so  there  was  no  consideration  to  bind  him  &&c. 
10  Mass.  R.        ^  35.  Assumpsit  by  the  pits,  as  agents  of  the  town  of  Marl- 
^»  ^f**!^  borough  for  expenses  incurred  by  the  whole  town  in  building  a 
habitant^ o"  meeting  house,  and  the  pits,  recovered.  The  objection  was,  that 
Marlborough,  after  the  espenses  incurred,  and  before  the  commencement  of 
this  action,  a  number  of  the  inhabitants  were  incorporated  into 
a  second  parish  in  Marlborough.  The  meeting-house  not  being 
included  in  that  parish,  but  remained  the  property  of  the  first 
parish  in  Marlborough.     The  objection  was  founded  on  the 
fourth  section  of  the  statute  1786,  Ch.  10 ;  and  the  pit's, 
relied  ou  the  proviso  in  the  same  act.     Tbcj  meeting-house 
was  for  the  benefit  of  all  the  inhabitants  of  the  town  when 
built. 
10  Mass.  R.        ^  36.  Paying  in  shares.     Assumpsit  for  money  had  and 
H^'S^H^^^a''  received,  second  count  for,  also  Dudley  S.  Broadstreet  tc 
So^c  In^^^^^^   WiUlam  Story  were  indebted  to  Benjamin  T.  Reed,  and  to 
recover  his  demand  8z;c.  he  caused  to  be  attached  150  shares 
of  the  capital  stock  subscribed  by  them  in  the  Marblehea4 
Social  Insurance  Company  and  sold  to  satisfy  his  executioB, 
and  thereon  the  pit.  purchased  them  for  $ —  a  share,  and 
notice  thereof  being  given  to  the  defits.  they  became  obliged 
to  admit  him  &c.    The  statute  mcorporating  this  company 
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prorided,  that  no  transfer  of  any  share  in  it  should  be  valid,  *  Ch.  22. 
until  the  whole  capital  stock  should*  be  paid  in.  D.  S.  Brad-  Art.  1. 
street  for  himself  and  partner,  previously  to  the  attachment, 
transferred  these  150  shares  b<md  fide  to  Isaac  Story,  and 
before  all  the  stock  was  paid  in.  He  was  their  creditor,  and  the 
transfer  to  him  was  in  satisfaction  of  his  debt.  Held,  they 
transferred  to  him  the  equitable  interest  so  far  as  to  justify  the 
corporation  in  issuing  the  certificate  of  shares  to  him,  and  to 
consider  him  the  true  owner  when  all  the  stock  was  paid  in. 
2.  Held,  that  such  a  transfer  might  be  in  writing  not  under 
seal.  And  hence,  where  one  had  subscribed  for  shares  in  the 
name  of  the  firm,  and  had  paid  the  instalments  out  of  the 
funds  of  the  partnership,  he  could  transfer  the  shares  without 
a  power  either  general  or  special  from  his  partner.  When 
Reed  attached,  he  was  informed  the  shares  bad  been  so  trans- 
ferred to  Isaac  Story,  and  a  copy  of  the  bill  of  sale  (under 
seal)  to  him  after  the  attachment,  but  before  the  sale  to  the 
pit.  on  the  execution,  was  left  at  the  office  of  the  company. 
William  Story  had  been  absent  in  Europe  all  this  time,  and 
was  not  consulted  as  to  the  subscription  or  transfer.  These 
shares  were  partnership  stock,  so  under  the  controul  of  each 
partner ;  nor  was  it  necessary  the  transfer  should  be  by  deed 
under  seal.  But  they  passed  by  ''  the  delivery  over  of  the 
certificates  with  an  endorsement  on  them  by  Bradstreet," 
as  far  as  a  chose  in  action  could  be  transferred  by  law.  The 
intent  of  the  legislature  in  the  prohibition  was  only  to  prevent 
speculations  in  the  scrip  &&c.,  and  not  intended  to  prevent  a 
debtor's  bond  fide  transfer  to  his  creditor. 

^36.  This  wzs  assumpsit  to  recover  j^lOO  the  deft,  sub- HMasd.  R. 
scribed  towards  erecting  this  academy.     And  sundry  other  of  Limeridc* 
persons  also  subscribed  in  like  manner,  and  afterwards  the  Academy  v, 
legislature  incorporated  them  and  constituted  certain  trustees,  i>a^^- 
the  pits,  a  body  politic,  and  the  act  provided,  that  all  monies  be. 
subscribed  should  be  demanded,  received,  and  held  by  the  said 
trustees,  in  trust  for  the  academy.  Held,  the  corporation  could     - 
not  maintain  assumpsit  upon  said  agreement  against  a  subscri- 
ber for  the  money  by  him  subscribed  ;  for  the  pits,  were  not 
the  promisees,  not  existing  when  the  promise  was  made,  nor 
is  it  negotiable,  nor  is  it  transferred  by  the  act.    On  the  whole 
the  subscription  paper  is  no  contract,  no  mutuality  in  it,  no 
parties,  no  consideration.    This  paper  was  thus;  July  1 ,  1808, 
"  impressed  with  a    sense  of  the  advantages    arising  from 
free  schools ;  we  the  subscribers  agree  to  pay  or  cause  to  be 
paid  the  several  sums  affixed  to  our  names  in  money  or  mate- 
rials for  erecting  an  academy  in  Limerick,  on  such  land  as 
may  be  given  by  any  subscriber,  and  adjudged  the  most  con- 
venient and  central  by  a  majority  of  the  subscribers."    This 
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Ch.  13*    snbicripuoD  was  a  mere  oAer  of  a  daoatkm  ooi  in  itsetf  biad-* 
^rt.  1.     iog  as  a  contract. 

V^V'V^  37.  jSasmmpni  oo  a  pnNiiisaory  note  made  bjr  the  defi« 
11  Bfa«.  R.  Janoaiy  8,  18099  payable  to  the  Berkshire  bank,  and  by  them 
886,  North*  endorsed  to  the  i^  HeU,  the  directors  of  said  bank  bad 
Iteakr!pe-  power  to  aothorise  one  of  their  members  to  assign  over  tins 
pooa.  note.     2.  That  a  blank  endorsement  made  on  it  bj  him  was 

sufficient. 
94.^wli        ^  ^'  ^  president  of  an  incorporated  bank  maj  under  a 
■1.  r.  Ladd.     vote  of  the  directors  endorse  a  note  made  to  the  president, 
directors,  and  company  or  order,  and  thereby  pass  the  pro- 
perty to  the  assignee.     No  seal  necessary  to  the  assignment. 
The  court  observed,  ''the  act  of  incorporation  gires  the  general 
management  of  the  property  and  concerns  of  the  bank  lo  the 
directors." 
4  Cnuicfa  ^  3d.  Act  of  Virginia  incorporating  the  bank  of  Alexandria 

f^""  1.  ^r  is  a  public  act.     Younz  v.  Bank  of  Ale!Landria.     Said  bank 

6  Cnoch  45.  •  ^^  -  i  i  •         •  i_ 

may  sue  the  endorser  of  a  note  made  negotiable  at  it,  without 
suing  the  maker  and  proving  him  insolvent,  and  may  have  a 
trial  at  the  return  term  of  the  writ. 
Chadwick  r.  Case  lies  against  a  corporation  for  a  tort,  see  Ch.  67,  a.  4, 
Bridge  it  al.  ^^^^^  ^^^  f^^  ^  corporation's  building  a  bridge,  and  thereby 
taking  from  the  pit.  the  tolls  of  his  ferry — ^a  misfeasance.  And 
see  Riddle's  case,  Ch.  143,  a.  5^  against  a  corporation  for 
nonfeasance  and  many  cases  of  misfeasance  there  cited. 

It  is  undoubtedly  true,  that  trespass  vi  et  armis  does  not  lie 

B    r      6»  against  a  corporation;     The  principal  reason  is,  the  judgment 

-^fi^mix^.  IS  with  a  capiatur  at  common  law.     And  a  capiaiwr  cannot  lie 

—6  Mod.  183.  against  a  corporation.     Nor  does   trespass  vt  et  armis  In  any 

BrowDl^l'r"  ^^^  "®  against  a  corporation,  or  any  action  in  which  any  part 

— Salk.  198.    of  the  process  is  arrest  or  attachment  of  the  body.     Nor  any 

action  against  it  as  in  custody,  for  it  cannot  be  in  custody. 

Nor  any  action  against  it  where  there  must  be  outlawry ,  as  a 

corporation  cannot  be  outlawed.     Nor  does  replevin  or  an 

•    action  for  a  disseising,  as  is  said  in  some  books,  but  these  books 

are  of  questionable  authority.     But  no  case  is  found  in  the 

books  to  shew  that  trespass  on  the  case  does  not  lie  against  a 

corporation  in  which  no  capias  lies,  and  no  process  to  take  the 

body.     And  to  shew  case  does  not  lie  against  a  corporation  it 

must  be  shewn  a  capiatur  may  be  entered.     Even  some  ac* 

tions  of  trespass  may  lie  against  one  if  there  be  no  capiatur. 

Biddto'icaie.  ^^^  ^  ^'  corporation  may  be  fined  on  au  indictment,''  and  ^'  the 

fine  levied  by  distress."     The  fine  must  be  for  some  tort  and 

8H^i^  14  "°'^^^"'  ^^^'  ^^  '^  ^°^^  ^^  ^^7  ^^  amerced.  It  has  been 
6.  '  '  '  '  held,  that  a  corporation  may  be  liable  in  assize,  as  a  dissiesor 
Tbeloall'i  with  force  ;  also  held,  an  aggregate  corporation  may  be  liable 
Ch^  la!*^'     in  trespass  for  distraining  the  pit's,  cattle,  until  he  paid  a  toU 
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he  was  not  bound  to  pay*      So  it  has  been  decided,  tres-    Cu.  22. 
pass  lies  against  one  for  disturbing  the  pit.  in  his  liberties  ;  or    Art..  1. 
for  disturbing  him  in  holding  a  leeU     Hence,  our  court  ob-    s^y^J 
served,  that  some  actions  of  trespass  lie  against  an  aggregate 
corporation  at  common  law,   as  in   them  no  capiatur  was 
entered,  and  '^  the  omission  of  this  entry  can  be  no  objection 
to  actions  of  trespass  on  the  case." 

Thus  it  is  clearly  settled  a  corporation  is  liable  in  case  for 
a  tort  in  a  nonfeasance  where  the  proper  plea  is  not  guilty^ 
and  so  it  seems  it  is  liable  for  a  misfeasance,  Nonfeasance  and 
misfeasance  are  the  same  as  to  this  action  ;  both  are  in  toiPt. 
Plea  in  both  is,  not  guilty.  Same  judgment  in  both,  and  no  Dj^'on^]^ 
capiasy  exigent^  or  capiatur  in  either.  Hence  they  may  be  ciifton. 
joined  in  one  action. 

§  40.  Twenty  years'  quiet  and  peaceable  possession  is  a  bar  Jf°^-^-»^ 
to  information  in  the  case  of  corporation  elections.  mouth.^"'' 

^41.  Corporations  by  their  consent  are  distinguishable  from  2  D.  &  E. 
corporations  of  districts  made  without  their  consent  or  quasi  ^J^j  '^"^J^^' 
corporations,  as  counties  and  hundreds  in  England,  and  coun-  inhabiiants 
ties,  towns,  fac.  here.     No  private  action  lies  against  one  for  of  the  county 
a  breach  of  duty  at  common  law.     This  is  true  so  far  as  they  **' ^®^®°- 
l>ave  no  corporate  funds  and  no  means  to  obtain  any ;  though 
a  corporator  may  in  some  cases  be  liable  on  the  contract  on  cown.  66% 
the  execution  against  it,  yet  it  is  conceived  he  cannot  on  it  be  Turner's 
liable  for  the  tort  of  the  corporation,  but  it  is  liable  only  and  *^**®'»  ""^ 
to  the  extent  of  its  funds.     In  this  case  the  action  was  against  ^nd  post    "^ 
the  corporation  for  not  repairing  and  clearing  a  certain  creek, 
as  it  used  immemorially  to  do,  by  which  the  pit..  Turner,  lost 
his  navigation.     By  creek  is  not  necessarily  intended  a  high- 
way. 

\  42.  So  it  is  laid  down  in  some  books,  that  trespass  on  >  Kyd  on 
the  case  lies  against  a  corporation  for  making  a  false  return,  r^Jt.  Cor- 
though  unquestionably  a  misfeasance.    And  this  is  not  going  in  noration  of 
this  respect  farther  than  in  several  other  cases,  above  cited,  j  VT^^k*^'**^ 
See  also  Rich  v.  Pilkington,  Carth.  171.  563. '     ^™' 

^  43.  In  this  case  of  the  corporation  of  Faversham,  a  fish-  i  Eastsas, 
ing  corporation,  it  was  held,  that  no  action  lies  against  indi-  xaOTenVn  — 
viduals  for  acts  erroneously  done  by  them  in  a  corporate  ca-  8  D.  &l  £. 
pacity   to  the  pit's,   damage,  at  least  not  without    proving  362. 
malice^  which  one  of  the  court  defined  to  be  one^s  own  convic- 
tion he  is  doing  wrongy  and  malice  must  be  proved  as  well  as 
laid. 

^  44.  The  returning  of&cer  refused  the  pit.  a  vote  in  an  ^^^  ^• 
election.     Pit.  was  non-suited,   because  he    did    not  prove  n^ pjj^u"' and 
malice.     The  election  was  of  members  of  parliament ;  for  the  Ashby  r* 
mayor  was  compellable  to  act.    The  declaration  stated  malice.  WhUe.-Salk. 

VOL.  I.  CO 
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Ch.  22.     Enough  he  acted  to  the  best  of  his  judgmeDt,  thot^  mislakea 
Art.  1.      ki  point  of  law. 

V^V^V^       %  45.  Debt  on  a  by-law  for  not  paying  2«.  anoiuJly,  quar- 
1  WiU.  281,    terly,  the  breach  need  not  assign  the  days  of  quarterly  pay- 
,Innholder'9    .menls.     No  particular  days  were  assigned  for  the  quarterly 
payments  to  be  made. 

§  46.  Held,  an  inhabitant  of  a  town  could  not  hare  astumpi' 

2]4^H^ii^'     51^  against  it  for  payment  for  cattle  he  furnished  to  the  public 

burton  t.  In-   enemy  at  the  request  of  its  selectmen  and  others  of  its  citi- 

-F*^'^kf  *^  ^^    zens,  in  compliance  with  the  exactions  of  that  enemy  on  the 

"^°  ^^ '      town,  and  to  prevent  his  threatened  violence,  Sept.  1814. 

There  was  no  vote  of  the  town. 
16  Mass.  R.  ^  47.  Banks-^-^case  against  Ghrani  on  his  liabilky  as  a 
^o,  ose  V.  giQckholder  and  creditor  of  the  HalloweU  ^  Augusta  Bank. 
Held,  not  liable  for  the  debts  of  the  corporation,  though  the 
stockholders  after  the  charter  expired  divided  the  capital  stock 
among  themselves,  leaving  no  corporate  funds  sufficient  to 
redeem  their  outstanding  bills.  The  pit.  sued  the  deft,  as  for 
a  tort.  The  declaration  charged,  that  the  deft.,  the  directors 
and  stockholders  intending  to  'defraud  the  pit.  and  other  hol- 
ders of  their  hilts,  did  not  preserve  funds  nor  provide  means 
to  pay  them  ;  but  that  they  neglected,  disregarded,  and  violat- 
ed their  duty  iic.  And  that  the  said  directors  and  stockhol- 
ders on  —  did  make,  fraudulently  and  wrongfully,  a  division 
of  three-fourths  of  their  whole  original  stock  among  the  stock- 
holders, &c.  That  the  deft,  fraudulendy  and  wrongfully  receiv- 
ed j^SOOO,  his  proportion  of  the  said  division.  That  after  it  no 
part  of  the  original  stock  was  remaining  in  said  bank  &c. 
That  the  corporation  was  insolvent  &c.  That  the  pit.  was 
owner  and  holder  of  its  bills  &c.  $1081,  demanded  payment 
of  the  bank  &£c.  There  was  no  proof  of  misconduct  in  the 
deft,  as  a  director,  nor  as  a  stockholder,  unless  in  receiving 
the  said  proportion,  and  this  at  a  time  when  it  was  believed 
the  remaining  quarter  and  debts  due  to  the  bank  would  be 
sufficient  to  pay  what  it  owed.  The  bank  became  insolvent 
by  the  after  failures  of  Porter  &z;  Dummer,  two  large  debtors 
to  it.  On  the  whole  this  case  does  not  seem  to  have  been  in 
a  state  correctly  to  settle  any  general  principles.  The  pit. 
became  possessed  of  his  bills  in  the  year  1816,  and  the  said 
division  was  made  in  the  year  1813.  The  court  decided  on 
general  ground ;  that  is,  if  the  stockholders  were  liable  to 
their  creditors,  they  were  not  on  the  ground  of  tort  so  sev^ 
rally  each  for  the  whole  injury,  but  on  contract,  and  each  for 
no  more  than  be  received.  Perhaps  no  remedy  exists  but  is 
a  court  of  chancery,  and  the  reasons  stated. 
Mus.  Acts.  §  48.  Banks  restrained  in  several  ways.  Massachusetts 
act,  June  22,   1799,  prohibited  unincorporated  banks;  not 
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allowed  to  issue  bills  under  $5  &;c. ;  but  by  act  of  June  15,    Ch.  2d. 
1805,  allowed  in  a  limited  mauDer;  to  make  statements  to  the    ArU  1. 
Governor  and  Council  twice  a  year ;  act  March  8,  1803,  what 
specified  in  them,  act  March  14,  1806  ;  weights  to  be  annu-' 
ally  proved,  act  March  9,  1804  ;  required  to  adopt  the  stereo- 
type steelplate  be.,  act  March  4,  1809,  and  June  20,  1809  | 
to  enable  banks  to  close  their  concerns,  acts  June  24,  1812,  Mass.  Act 
Dec.  14,  1816.    Banks  to  make  bills  payable  only  where  issu-  |««  Ch.7«ia. 
ed>  and  in  specie,  act  Dec.  13,  1816,  and  Mass.  act  June  20,  bawd's  case 
1809. 

§  49.  huurance  Companies  fye.  incorporated.    Their  pow-  Mass.  Acts, 
ers  and  duties  and  restrictions  defined,  act  Feb.   16,  1818.  fg^ig^Laws*' 
Further  provisions  for  calling  meeting  of  banks  and  insurance  ofMaiiie»Ch. 
corporations  ;  the  cashier  or  secretary  may  do  it  on  the  appli-  18».— Act 
cation  in  writing  of  the  proprietors  of  twenty  per  cent*  of  the  ^^  Maine^as 
capital  stock,  giving  such  notice  thereof  as  the  charter  re-  to  Banks,' 
quires,  act  June  19,  1819.   All  corporations  established  whose  ^12^1^'!?'^' 
powers  would  expire  by  limitation  or  otherwise,  are  contmued  chs'.  143, 
corporations  for  three  years  from  the  time  of  such  expiration^  145. 
'^  for   the  purposes  of  prosecuting  and  defending  all  suits, 
which  now  are  or  may  hereafter  be  instituted,  and  of  ennabling 
them  gradually  to  settle  and  close  their  concerns,  ^nd  divide 
their  capital  stock  ;  but  not  for  the  purpose  of  continuing  the 
business   for  which  such  bodies  corporate  and  politic  have 
been  or  may  be  established,"  act  June  19,  1819. 

%  50.  Manufacturit^  corporations.     This  act  defines  the  Mass.  Act, 
general  powers,  duties,  and  liabilities  of  the  corporations  that  J^IL^aws 
shall  be  established,  and  gives  them  power  to  choose  a  clerk  of  Maine, Ch. 
at  a  meeting  called  he.  to  be  sworn  by  a  justice  of  the  f^-  AM^ 
peace  "  to  the  faithful  discharge  of  his  duty,  and  who  shall  chT^^.^* 
record  all  votes  of  the  corporation  in  a  book"  be.     ^^  A  trea- 
surer who  shall  give  bonds  in  such  manner,  and  in  such  a  sum 
as  the  corporation  shall   direct,  4ind  such  other  directors^ 
agents,  and  factors  as  shall  be  thought  necessary,  and  conven- 
ient for  their  regular  government,  and  to  carry  into  effect  the 
several  objects  u>r  which  any  such  corporation  may  be  estab- 
lished, and  to  make  and  establish  any  rules  and  by-laws  for  the 
regulation  and  government  of  said  corporations  with  reasonable 
penalties  for  the  breach  thereof,"  not  exceeding  $20,  and  the 
same  at  their  pleasure  to  repeal ;  not  repugnant  be.     Sect.  2 
directs  bow  the  first  meeting  shall  be  called.     Sect.  3  directs 
the  property  be  divided  into  shares,  and  certificates  given  be. 
Sect.  4,  how  shares  may  be  sold  by  deed  acknowledged  and 
recorded  by  the  clerk.     Sect.  5  directs  how  assessments  may 
be  made  upon  each  share  bc«,  collected   be.,  and  if  not  paid 
in  thirty  days  how  enforced  by  auction  sale  of  the  share  in  the 
usual  way ;  giving  the  purchaser  a  new  certificate.    Sect.  6  is 
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Cii.  23.  new  generally,  and  directs,  that  when  the  corporacioit  is  sued 
Art  1.  in  a  civil  action  and  execution  issued  against  it,  and  not  satis- 
V^V'x^  fied  in  fourteen  days  after  demand  by  the  officer  on  the  pre* 
sident,  treasurer,  or  clerk,  then  on  such  default  the  officer 
having  the  execution  ^^  shall  se;*ve  and  levy  the  same  writ  or 
execution  upon  the  body  or  bodies,  and  real  or  personal  estate 
or  estates  of  any  member  or  members  of  such  corporation. 
Sect.  7  makes  all  acts  incorporating  manufacturing  companies 
public  acts,  and  reserves  a  right  tp  the  legislature  to  alter  the 
system  on  due  notice  be. 

Muss.  Act,  This  act  of  1818,  gives  the  remedy  against  the  body  or 

)eb.24,i8i8.  {j^dj^g  jj^.  on  an  alias  execution  issued  ;  and  also  against  the 
body  or  bodies,  and  estate  real  and  personal  of  "  any  person 
or  persons  who  were  members  of  said  corporation  at  the  time 
when  the  debt  or  debts  accrued  upon  which  such  writs  or  ex- 

Mass.  Aci,  ecutions  may  have  issued."  This  act  enacts,  that  "  every 
'  *  person  who  shall  become  a  member  of  any  manufacturing  cor- 
poration, which  may  hereafter  be  established  within  this  Com-* 
monwealtli,  shall  be  liable  in  his  individual  capacity  for  all 
debts  contracted  during  the  time  he  continues  a  member  of 
such  corporation."  This  making  the  individual  members 
personally  liable  for  the  debts  of  the  corporation,  however  in 
fact  uninformed  of  them,  and  at  any  distance  of  time,  is  new 
and  important.  These  acts  are  all  affirmative.  The  act  of 
1S09  is  against  those  members  when  the  execution  is  levied  ; 
is  this  provision  repealed  ?  This  is  important  in  buying  shares* 
The  act  of  1818  is  the  same  on  an  alias  also  against  those 
members  when  the  debts  accrued.  The  act  of  1822  is  against 
those  members  when  the  debts  were  contracted.  Does  not 
then  the  remedy  lie  against  all  the  members  individually,  such 
when  the  debt  was  contracted,  and  when  it  accrued,  and 
when  the  execution  is  levied  ;  and  as  the  act  of  1818  is 
against  the  estates  of  those  who  were  members  be.,  are  not  their 
estates  liable  after  they  are  dead,  and  even  their  estates  settled.^ 
^61.  Agricultural  and  Manufaciuring  Corporations.  This 

F  "b's^Vaio  ^^*  '^  merely  to  encourage  such  corporations  as  give  the  re* 
'  '  '  quired  attention  to  agriculture  and  manufactures  by  giving 
premiums  &c.  And  the  state  gives  bounties  to  those  corpora- 
tions made  for  these  purposes,  and  which  establish  private 
funds  to  a  given  amount ;  each  corporation  extending  to  a 
county  or  counties  containing  30,000  inhabitants.  The  public 
bounty  is  usually  one-sixth  part,  and  private  funds  five-sixths. 
And  this  act  extends  to  no  association  less  than  a  county. 

eurrie's  adm.      %  52.  How  far  a  state  legislature  can  annul  or  alter  acts 

V.  Mutual  As- 

9urance  Society  against  Fire,  4  Hen.  h  M.  315. — Authorities  cited,  Dom.  Civil  Law  168. 
— Pothier  on  Obligations  666.  —Mars,  on  Ins.  195. — Brown's  cases  68. — 3  Bae.  Abr.  887. — 
Co.  L.  264.^4  Bl.  Com.  478. — 6  Vin.  270,  296.— Cro.  J.  554,  Obrion  v.  Knlvan.— Andr. 
173,  the  King  r.  Lislie.— 2  Bac.  Abr.  2.— 12  Mod.  253.-3  Bac.  Abr.  16, 51.-1  D.  &  £.  8,  R^x 
V.  Stacy. 
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of  incorporation.  1.  Held,  a  member  of  this  society  is  bound  Cb.  22. 
by  an  act  of  the  assembly,  (Virginia,)  varying  the  terms  of  the  Art.  1. 
original  act  of  mcorporation.  Such  act  being  enacted  at  the  ^, 
instance  of  a  legal  meeting  of  the  said  society,  though  that 
individual  member  was  not  present  at  the  meeting.  2.  If  an 
act  of  incorporation  provides  there  shall  be  '^^  three  directors^ 
out  of  whom  a  president  shall  be  chosen,"  he  may  be  electa 
ed  at  a  legal  meeting  and  when  the  other  directors  are  chosen 
without  having  been  previously  appointed  a  director*  The 
alteration  was  to  separate  the  interests  and  risks  of  the  inhabi- 
tants of  the  country  from  those  of  the  towns,  it  being  found 
that  the  risks  in  towns  were  much  the  greatest,  also  to  lessen 
the  number  of  directors.  The  assessment  disputed  by  Currie 
was  on  the  town  members  for  half  of  a  quota,  but  not  on  the 
country  members.  So  increased  his  risks,  as  he  said,  without 
his  consent.  The  authorities  relied  on  in  the  case  olearly 
show  the  decisions  in  it  were  made  on  English  common  law 
authorities,  adopted  in  Virginia ;  so  generally  the  principles  of 
this  case  are  principles  existing  in  all  our  states  settled  under 
English  laws.  26  Vin.  344  ;  Burr.  1656, 1661  ;  Stra.  314 ;  2 
Kyd  on  Corp.  100,  200  ;  1  Bl.  Com.  485;  3  Burr.  1386 ;  2 
Stra.  1091  ;  1  Kyd  on  Corp.  312,  461  ;  16  Vin.  113 ;  4  Com. 
D.  153 ;  1  Rev.  Cod.  58 ;  1  Kyd  on  Corp.  401 ;  I  Bl.  Com. 
476.  The  constitution  of  the  United  States  as  to  impairing  con- 
tracts, if  it  had  any  bearing,  it  was  very  remote,  4  Burr.  2120, 
Rex  V.  Dawes  b  al.  The  material  principle  settled  in  this  case 
was,  that  a  legal  change  could  be  made  in  a  corporation  by  its 
corporate  consent,  and  an  act  of  the  legislature,  without  the 
consent  of  each  and  every  individual  member.  It  was  a  part 
of  this  case  that  each  member  might  withdraw  giving  six 
weeks'  notice,  and  paying  existing  assessments.  But  it  is  doubt- 
ful if  this  circumstance  was  of  any  weight,  as  the  unequal  half 
quota  was  required  only  twenty-seven  days  after  the  charter 
was  altered,  and  within  the  six  weeks. 

Comment.  Though  the  report  in  this  case  occupies  above 
forty  pages,  we  have  to  inquire,  for  what  purpose  this  half 
quota  was  assessed  f  Was  it  to  make  good  some  loss  by  fire 
which  happened  before  the  sard  alteration  in  the  charter,  made 
Jan.  29,  1805,  or  which  happened  after  that  was  made?  If 
before,  the  decision  was  clearly  wrong.  It  is  perfectly  clear, 
that  if  rights  vest  in  persqns  by  the  laws  and  contracts  in  force 
%X  the  time,  they  cannot  be  devested  and  transferred  from  them 
to  other  by  corporate  votes  or  legislative  acts,  or  both  without 
such  persons'  consent  had  in  some  form.  It  is  equally  clear  as 
to  burdens  or  charges  fixed  on  persons  by  the  laws  and  con- 
tracts in  force  at  the  time ;  they  cannot  be  transferred  from 
tfa^m  to  others,  and  put  upon  (hem  by  such  votes  or  ae{d,  eft 
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Cu.  33.    both,  without  such  other  person's  consent  had  in  some  form. 

Art.  1*  There  is  a  material-  distinction  between  property  corporation, 
as  insurance,  bank,  turnpike,  canal,  he.  and  mere  govereroen- 
tal  corporations,  as  towns,  cities,  bc«  These  are  established 
merely  for  the  purposes  of  political  and  municipal  government, 
and  may  be  made  or  altered  by  the  legislature  without  indi- 
vidual consent,  as  is  every  day's  practice,  and  often  ahered 
without  corporate  consent,  because  they  are  only  a  mere 
incorporation  of  powers  for  the  convenience  of  those  immedi- 
ately incorporated  and  of  the  government*  They  do  npt  vary 
individual  rights,  nor  are  tbey  founded  on  any  contracts  pre- 
viously made  by  the  incorporated.  They  may  settle  on  the 
same  tract  of  land,  independently  of  each  other,  and  be  incor- 
porated into  a  town,  without  entering  previously  into  any  con- 
tract whatever  among  themselves.  The  case  is  very  different 
with  such  property  corporations.  In  the  very  nature  of  the 
case  the  first  act  of  the  members  is  an  express  contract  among 
themselves  to  create  their  capital  stock,  to  nlanage  it  and  to 
share  the  profits ;  by  this  they  fix  exactly  what  each  one  is  to 
do  and  receive.  In  making  this,  each  individual  is  an  inde- 
pendent party,  who  can  sue  and  be  sued,  and  while  few  in 
numbers  they  can  well,  and  often  do  execute  the  contract 
without  any  incorporation,  and  when  incorporated,  their  incor- 
poration is  a  mere  corporation  of  powers,  a  grant  or  gift  of  the 
legislature  to  enable  them  to  manage  their  property  or  stock  with 
more  convenience.  But  no  vote  of  a  majority,  nor  any  cor- 
porate vote  or  legislative  act,  or  these  altogether,  can  vary  the 
terms,  and  rights,  and  burdens  fixed  by  such  contract  without 
the  consent  of  each  and  every  such  independent  party^  ex- 
pressed or  implied  in  some  form  or  manner.  It  is  true  they 
can  provide  in  this  contract,  that  the  terms  of  it  may  be  alter- 
ed by  a  majority  or  by  a  legislative  act,  or  by  both,  or  in 
other  manner,  and  this  will  be  the  individual  consent  of  every 
one,  who  signs  it,  to  the  alteration.  But  no  such  consent  ap- 
pears in  Currie's  case.  The  case  might  be  different  if  the 
half  quota  was  assessed  to  indemnify  a  loss,  or  to  satisi^ 
some  charge  arising  after  said  alteration  in  the  corporation  was 
made,  and  he  was  liable  to  pay  his  assessment  if  he  might 
have  avoided  it  by  withdrawing.  The  principles  and  distinc- 
tions noticed  in  this  comment  are  essential  to  be  attended  tt^ 
in  all  cases  of  corporations. 
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Abt.  1.  AU  persons  carrying  goods  for  Aire  are  common  car'-  See  Bait- 
riers.    §  1.  And  if  they  refuse  to  carry  goods  or  money,  having  ™*  siitl'^S* 
conveniences  so  to  do,  an  action  will  lie  against  them,  and  all  imp.  MP.' 
carriers  are  bound  to  deliver  goods  to  the  persons  to  whom  ^''^^^^ 
directed.  Bui.  N.  P.  70  ;  12  Mod.  3,  482.     But  one  is  not  a  ^s^Hf^^i^. 
common  carrier  who  engages,  though  for  hire,  to  carry  the 
goods  of  a  particular  individual. 

^  2.  And  if  goods  or  monies  be  delivered  to  a  common  car-  imp.  M.p. 
rier,  he  is  under  a  contract  in  law  to  pay  or  carry  them  to  the  ??i"rf **"** 
person  appointed ;  and  if  he  do  not,  an  action  of  assumpsit  lies  |  c^q,  ^ 
against  him.     And  such  is  a  master  or  owner  of  a  ship,  hoy-  288. 
man,  stage  coach,  &c. 

§  3.  In  this  action  there  is  in  the  nature  of  things,  some  lf*'ci'^S^ 
mixture  of  contract  and  tort,  or  contract  and  neglect,  or  non^  q^j^  ch.    ' 
feasance.     Nor  has  it  ever  been  decided  which  preponderates.  176,  a.  6^  See 
There  is  clearly  an  express  or  implied  promise  to  perform  the  }^/£a^* 
intended  service,  and  the  failure  to  perform  is  the  neglect ;  ch.  76,  a.  2» 
and  this  is  sometimes  attended  with  carelessness,  and  even  >*  ^i  — 
fraud.     And  so  may  the  case  be  circum^anced,  that  the  injur-  Harrison  v.' 
ed  party  may  often  have  his  election  to  ground  his  action  on  Green.— 
the  assumpsit  or  on  the  tort.     A  carrier  may  plead  non  as^  ^^^-  *''»  *®' 
sumpsitj  or  according  to  many  cases,  not  guilty.     This  action 
is  founded  on  some  particular  parts  of  the  common  law,  often 
called  the  custom  of  the  reahn.     But  every  thing  pecular  in 
this  action  against  carriers  has  resulted  from  the  nature  and 
necessity  of  the  case,  and  a  great  object  has  ever  been  to  pre- 
vent fraud. 

^  4.  In  this  action  of  Garside  agamst  tbe  proprietors  of  the  4T.B.682, 
Trent  and  Mersey  Navigation,  the  defts.  were  charged  as  Gareide  v. 
common  carriers  of    hops   from    Stourport   to   Manchester,  of  tETTront 
thence  forwarded  to  Stockport,  on  their  undertaking  for  the  pit,  and  Mersey 
Neglect  in  not  sending  them  from  Manchester  to  Stockport.  ^»vigatlon 
The  hops  were  directed  to  the  pit.  at  Stockport,  and  deliv^ed 
to  the  defts.  to  be  carried  from  Stockport  to  Manchester, 
where  they  arrived  safe,  and  there  were  put  into  the  deft^s. 
warehouse,   and   there   were   burnt    by   accident,  the    first 
nigbl  after  put  there,  and  before  any  carrier  came  from 
Stockport  to  whom  they  could  be  delivered.     The  defts.  in 
the  course  of  their  business  charged  nothing  for  thus  Ibdging 
goods  in  their  warehouse*     Judgment  for  &e  defts.,  wfa^  in, 
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Ch.  33.    this  matter  were  viewed  as  mere  warehouse  men.     Had  thejr 
^rt.  1.     been  considered  as  carriers  they  would  have  been  viewed  as 
Vi^V^^  responsible  as  insurers,  and  to  prevent  fraud ;  the  keeping  the 
goods  in  the  warehouse  was  lor  the  benefit  of  the  owner* 
Carrier  may  detain  goods  for  the  carriage. 
|f^-^y™-       ^  6»  By  the  common  rules  in  bailment  a  carrier  for  hire 
ment  Jooes   oug^^  to  be  responsible  only  for  ordinary  neglect,  and  in  the 
144.— Doct    time  of  Henry  VIII.  it  was  generally  so  holden.     And  the 
&  Stud.         j^jg  geems  to  have  been,  "  that  a  common  carrier  was  charge- 
able in  case  of  a  loss  by  robbery,  only  when  he  had  travelled 
by  ways  dangerous  for  robbing,  or  driven  by  night,  or  at  any 
inconvenient  hour  ;"  that  is,  had  been  guilty  of  some  ordinary 
neglect  at  least. 
1  Inst.  89.-*       ^  6.  But  as  early  as  the  time  of  Elizabeth  the  law  was  set- 
Jones  146,     tied  as  it  now  is,  and  if  the  carrier  was  robbed  it  was  held,  he 
was  answerable  for  the  value  of  the  goods.     And  as  the  law 
Bal.  N.P.  70.  °^^'  ^h  "  nothing  will  excuse  him  except  the  act  of  God  or  of 
91.-^  Burr,  the  king's  enemies."    Not  as  Lord  Coke  says,  because  of  bis 
S^lj'c**^  hire  ;  for  that,  as  before  stated,  only  makes  him  answerable 
64[_5  T.  R.   for  his  ordinary  neglect.     But  on  principles  of  sound  policy, 
889,  Hyde  v.  lest  being  allowed  the  excuse  of  robbery  he,  he  might  coo- 
Conmiiy'^     federate  secretly  with  robbers  and  desperate  villains.   The  act 
from  Trent  to  of  6od  is  better  expressed,  by  inevitable  accident;  and  the 
Meney.         king's  enemies  are  his  public  enemies,  not  rebels.  See  post,  art. 
4.    This  case  is  consistent  with  that  of  Garside.    In  this  case 
the  defts.  were  not  carriers  between  Manchester  and  Stock- 
port, but  their  transportation  as  carriers  terminated  at  Man- 
chester ;  and  if  they  engaged  any  further,  it  was  only  to  see 
the  hops  delivered  to  another  carrier  between  Manchester  and 
Stockport. 

6  T.  R.  809        ^  ^*  '°  ^^^  ^^^  ^^  court  held,  carriers  were  liable  on  con- 

Biddlev.WiV  tract,  and  must  be  joined  when  the  action  is  on  their  under- 

SS'^i  Sm**  taking.    It  is  ex  contractu  ;  and  the  declarations  are  generally 

son  429.—' '  0°  ^^  undertaking  and  assumpsit.    There  can  be  no  doubt  but 

Salk.  282.--   that  this  action  against  carriers  may  often  be  assumpsit,  when 

Cowp.  876.    iji  ^Q  carriers  must  be  joined,  and  the  plea  is  non-assumpsitf 

as  if  a  carrier  for  a  valuable  consideration  undertake  to  carry 

my  goods  to  Boston,  and  refuse  to  receive  or  carry  them,  1 

may  have  assumpsit  against  him. 

^  8.  But  also  this  action  against  a  carrier  may  be  founded 
on  torif  and  the  undertaking  of  the  carrier  be  considered  as 
matter  of  inducement  in  the  action,  and  the  negligence  as  the 
gist  of  it,  then  the  plea  is,  not  guilty  ;  and  if  brought  against 
two  defts.  one  may  be  acquitted,  and  judgment  against  the 
other. 
GoTitt  V.  As  in  3  East  62  to  70 ;  the  declaration  stated  the  defts. 

Radnidge  k   loaded  the  pit's,  hogshead  of  treacle  on  their  cart  for  a  certain 
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reasonable  reward,  to  be  paid  by  the  pit.  to  two  of  thtei,  and    Ch.  23. 
other  such  reward  to  be  paid  by  the  pit.  to  the  third  deft. ;     Jiri.  2. 
yet  they  so  carelessly,  negligendy,  be.  conducted  themselves    ,^^y^J 
in  the  loading  of  it  8ic.,  tluit  in  loading  it  the  same  was  let  fall, 
broke,  and   damaged,  and  lost.    Plea,  not  guilty.    Verdict 
against  Rodnidge  with  damages,  and  the  other  two  defts.  were 
acquitted,  and  judgment  accordmgly,  after  a  motion  in  arrest 
of  judgment,  on  the  ground  the  gist  of  the  action  was  tort* 
In  this  action  most  of  the  cases  on  this  point  were  cited  and 
considered,  as  2  Wilson  319,  in  which  case  a  like  count  was  Duhon  v. 
joined  with  one  in  trover,  and  held  well,  being  ex  ddietOj  and  Clifton, 
Dot  ex  coniraetUy  though  arising  out  of  a  contract.     So  2  Ld 
Raym.  909,  respecting  the  hogshead  of  brandy,  which  see.  Com  v.  Bar« 
post.     On  the  other  side  in  favour  of  the  actions  being  oa  '^^^ 
contract  were  cited  Buddie  v.  Wilson,  and  Dale  r.  Hall,  1 
Wils.  282,  in  which  case  tlie  declaration  was  in  assumpBit,  aiid 
the  plea  non  atiumpnt.     Lord  EUenborough  C.  J.  said,  there 
is  DO  inconvenience  in  allowing  the  pit.  to  allege  his  gravamen 
if  he  pleases,  as  consisting  in  a  breach  of  duty  arising  out  of 
an  employment  for  hire,  and  to  consider  that  breach  of  duty 
as  tortious  negligence,  instead  of  considering  the  same  circum- 
stances as  formuig  a  breach  of  promise  implied  from  the  same 
consideration  of  hire. 

^^  By  allowing  it  to  be  considered  either  way,  according  as 
the  neglect  of  duty  or  breach  of  promise  is  relied  upon  as  the 
injury,  a  multiplicity  of  actions  is  avoided ;  and  the  ph.,  ac- 
cording as  the  convenience  of  his  case  requires,  frames  his 
principal  count  in  such  a  manner,  as  either  to  join  a  count  in 
trover  therewith,  if  he  have  another  cause  of  action  for  the 
consideration  of  the  court,  other  than  the  action  of  tusumpntj 
or  to  join  with  the  assumpsit  the  common  counts,  if  he  have 
another  cause  of  action  to  which  they  are  applicable,''  as  for 
money  had  and  received  be. 

AaT.  2.  In  what  eases  assumpsit  lies  against  tCBrriers  or  com  p^Bar- 
not.     (^  1.  This  was  a  declaration  in  tort  against  a  ctrrier,  nani— 2 
alleging  that  he  undertook  (without  saying  for  hire  or  rfeward)  |**^'j^®'^ 
safely  to  take  up  certain  hogsheads  of  brandy  out  of  a  cellar  j^.  *     ^^ 
and  deposit  them  in  another,  but  that  he  so  negligently  &c. 
put  them  down,  that  one  of  them  was  staved.     Plea,  not  guil- 
ty, and  verdict  for  the  pit.     And  on  a  motion  in  arrest  of 
judgment,  the  declaration  was  held  to  be  good  ;  for  the  gist  of 
the  complaint  was   mirfeasanee.     And   Gould   J.   said,   the 
4leclaration  was  good  either  way  in  assumpsit  or  tort.     See 
the  declaration  at  large  in  2  Show.  478,  in  Boson  v.  Sanford. 

§  2.  The  declaration  was,  thaft  die  deft,  at  the  pit's,  request  l^^^i:^^' 
undertook  to  carry  eeitain  goods  from  such  a  port  to  such  a  j^^ii 
port,  and  in  consideration  thereof  the  pit.  promised  to  pay  him 

VOL.  I.  $1 
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Ch.  23*    so  much  money.     That  the  goods  were  delivered  to  the  deft* 
Art,  2.     on  board  his  boat,  and  that  he  kept  them  so  negligently  they 
were  spoiled.     Plea,  non  assumpsit.     Proof,  the  goods  were 
damaged  by  water  and  rust ;  that  rats  made  a  leak  by  which 
it  happened  ;  that  the  deft,  pumped  and  did  all  he  could  to 
prevent  the  evil.     Held,  the  deft's.  evidence  was  not  admissi- 
ble ;  that  he  was  to  carry  for  hire,  and  safely,  which  'was  no 
more  than  the  law  implied..     The  law  says,  '^  every  thing  b 
negligence  in  a  carrier  or  hoyman,  that  tlie  law  does  not  ex* 
cuse,  and  he  is  answerable  for  goods  the  instant  he  receives 
them  into  his  custody,  and  in  all  events,  except  they  happen 
to  be  damaged  by  the  act  of  God  or  the  king's  enemies, 
flob.  90.— 2        i^  3.  So  if  a  hoyman  be  robbed,  he  is  liable  for  the  reason 
Gro.  330.       above  mentioned,  to  prevent  confederacies  and  frauds. 
Jones  149.—       ^4.  So  a  carrier  is  liable  for  the  loss  of  a  box,  though  he 
Bun^22aB  ~  ^  ignorant  of  its  contents,  unless  he  make  a  special  accept- 
Gibbon  r. '     Huce ;  but  the  bailor  may  lose  his  action  by  fraud  or  by  impos- 
Poyntoti  &     ing  on  the  carrier.     As  when  money  sent  by  a  stage  coach 

346!l-BiiL  N.  ^^^  ^*^  ^"  ^^y  ^"  ^^  ^'^  mail-bag  by  the  bailor,  to  avoid  the 
P.  71.—  price  of  carrying  money  ;  the  law  will  not  allow  the  bailor  to 
M^ti"  —  ^^^  advantage  of  such  a  fraud.  See  6  East  564,  Clarke  v. 
Carth.  468,     Gray. 

Tyly  &  al.  r.       ^  5.  After  several  cases  as  to  fraud  and  concealment  by  the 

ed°4  Burr*^'   '^^'o''  ^®'*®  decided,  it  was  in-this  case  held,  "  that  the  carrier 

2301.— 1        was  liable  only  for  what  he  was  told  of."    The  carrier  was  told 

Selw.  328.      there  was  in  the  bags  X200,  (these  being  sealed  up)  he  gave 

a  receipt  for  so- much.    He  was  robbed.     And  the  court  held, 

he  was  liable  only  for  the  £200,  and  that  the  pit.  was  guilty  of 

•  fraud.     Held  '^  a  common  carrier  insures  the  goods  at  all 

events,"  and  it  is  right.     But  said  Yates  J.,  sorely  he  ought 

to  known  "  what  ii  is  be  undertakes^  he  ought  not  to  be  liable 

where  he  is  deceived."     In  this  case  Lord  Mansfield  and  the 

court  went  on  the  principle,  that  a  carrier  is  answerable  by 

reason  of  his  reward,  and  ought  to  have  a  price  according  to 

the  risk.     And  the  case  of  Kenrig  9.  £ccleston,  Allen  93,  was 

denied  to  be  law. 

220,  Mora  V.        ^  6-  A  ship  was  lying  in  the  river  Thames  within  the  body 

Slew,  cited    of  the  county,  and  ^^  eleven  persons  armed  came  on  board  of 

i^Selw* ^823*  ^^^  ^^^P  ^°  ^^^  river,  under  pretence  of  impressing  "seamen, 

1  Bac.  Abr.     and  forcibly  took  the  chests  which  the  deft,  had  engaged  to 

344.— 1  Cora,  carry ^"     "  And  though  the  master  was  entirely  blameless," 

R.  18  27  33.  ^^^  ^°^  ^^^  court  held,  he  was  liable  ;  but  otherwise  as  to 

Sutton  v!      storms,  pirates,  &dc.  at  sea.   Abbott  182,  202 ;  Hob.  17  ;  Cro. 

Fonvard  r!  ^  7.  A  Carrier  is  in  die  nature  of  an  insurer.  Hence,  he  is, 
Fittard—i  when  undertakmg  for  hire,  bound  to  deliver  the  goods  at  all 
^Hbaris  ihe    ^^^nts,  except  damaged  or  destroyed  by  the  act  of  God  or  the 

act  of  God? 
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king's  enemies,  even  though  the  jury  expressly  find  that  they    Ch.  23. 
were  destroyed  without  any  actual  negligence  in  the  carrier.       ^rt.  3. 

§  8.  A  box  of  jewels  was  delivered  to  a  ferryman  who  did  ^^%.-x^ 
not  know  what  it  contained,  and  a  sudden  storm  arising  in  the  jones  ]6i.<- 
passage,  he  threw  the  box  into  the  sea,  and' the  court  held,  he  Allen  93. 
was  liable ;  but  Jones  adds  a  quaere. 

Held,  if  A  travel  in  a  stage  coach,  and  takes  his  pqrtman-  2  Bos.  &  P. 
teau  ^tfi  him,  though  he  has  his  eye  on  it,  yel  the  carrier  is  ^^*^  J^J^^ 
liable  if  it  be  lost.     And  if  a  coachman  carry  goods  for  hire  more. 
he  is  liable  as  a  common  carrier^ 

^  9.    The  pit.  delivered  goods  to  the  deft.,  a   common  Cro.  Jam. 
bargeman,  to  carry  for  hire,  and  he  so  negligently  kept  them  ^'?**^j^ 
they  were  stolen.     Plea,  the  deft,  delivered  to  A  to  carry 
them  by  the  pit's,  consent,  who  discharged  the  deft,  of  the 
carriage.     The  pit.  denied  the   discharge.     Demurrer  and 
judgment  for  the  pit. ;  for  the  delivery  by  his  consent  was  not 
material,  but  on  the  discharge  on  this  issue.     Goods  left  in  an  i  I'd-  Raym. 
inn-yard  whence  the  carrier  starts  is  no  delivery  to  him.  ^^' 

Art.  3.   Where  a  carrier  is  not  liable.     He  is  not  liable  Bui.  N.  P.  69, 
where  deceived  as  above.     So  he  is  not  liable  where  there  is  ^"'^^  ^-  ^^^^ 
some  inevitable  accidents  ;  as  where  the  deft's.  hoy  coming  stra.'  128, 
through  a  bridge  was  driven  against  it  by  a  sudden  gust  of  post,  art  7. 
wind.     This  was  the  act  of  God,  which  no  care  could  foresee 
or  prevent.    And  it  is  sufficient  the  hoy  or  boat  be  such  a  one 
as  will  probably  perform  the  passage  without  any  extraordi- 
nary accident. 

§2.  So  if  a  pipe  of  wine  upon  the  ferment  burst  in  the  Bui.  N.  P.  69. 
wagon  when  gently  driven  ;  for  the  fault  is  in  the  wine,  and  XY^^  **' 
the  insurer  does  not  insure  against  the  defects  of  the  thing 
itself. 

§  3.  So  if  I  send  my  servant  with  the  goods  on  board  the  Bui.  i^P.7o, 
vessel,  and  he  locks  them  up  and  they  are  lost,  the  carrier  is  r.  Pullcn"^ 
not  liable,  for  they  are  not  to  be  viewed  as  in  bis  keeping,  but  Stra.  690. 
in  the  keeping  of  my  servant.   But  see  Robinson  v.  Dunmore, 
post. 

(j  4.  So  if  the  driver  of  a  stage  coach,  which  only  carries  ^I'^'^Ju'' 
passengers  for  hire,  loses  their  goods,  the  master  is  not  liable ;  343.-2 
and  if  the  servant  receive  a  gratuity  for  carrying  the  goods  it  Show.  128.— 
makes  no  difference  ;  for  it  is  not  in  the  course  of  his  business.  ^^^' 

But  when  goods  as  well  as  passengers  are  carried  for  hire,     ^ 
then  the  master  is  a  common  carrier,  and  liable  to  answer  for 
the  goods. 

§  5.  So  if  I  and  several  others  be  in  a  ferry  boat,  and  g,^*!l?*^'"' 
when  on  the  water  a  tempest  arises,  and  all  in  much  danger  of  ]2s\  Amies  9. 
being  drowned ;  upon  which  to  preserve  the  lives  of  those  on  Stevens.— 
board,  goods,  and  among  the  rest,  mine,  of  great  value,  are  52*^^*^**^ 
thrown  overboard ;  the  boatman  is  not  liable,  and  I  cran  have 
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Ch.  23.    iu>  action  against  him.    But  perhaps  all  the  different  caaes 

ArU  4.     must  be  reconciled  on  this  distinction.     If  the  tempest  waa 

rtasonably  to  be  expected^  then  the  ferryman  was  liable  ;  for 

he  then  ought  to  have  prepared  for  it :  but  if  not  so  to  be  ex*^ 

pected,  but  the  tempest  was  sudden,  then  it  must  be  viewed 

as  an  inevitable  accCdentj  and  the  ferryman  not  Ud>le. 

Ganide  v,  §  6.  This  was  atsumpsit  against  a  carrier,  and  the  goods 

Trent,  Nav.    i^^ere  burnt  by  an  accidental  fire.    Judgment  for  the  deAs.  as 

Comp.  above,     i  '  •/  o 

6  Bac.  Abr.         ^  '^^  ^^^  i^  ^  Carrier  liable  for  not  delivering   goods,  till 
263.  be  is  paid  his  hire ;  for  he  has  a  lien  on  them,  and  has  a 

1  Seiw  337    ^^^^^  ^^  retain  till  he  is  paid  his  hire  ;  and  as  he  is  bound  to 
—6  East  619.  carry  goods,  so  be  has  by  law  a  lien  on  them  for  his  hire  in 

carrying  them,  but  no  farther. 
1  H.  Bl.  298        ^  B.  So  if  a  carrier,  by  printed  articles,  gives  notice  that 
Clay  r.  Wii-'  he  will  not  be  liable  for  certain  valuable  goods,  if  lost,  of  mofe 
lao  k.  al.        i^Ij^q  ^{^^  value  of  a  specified  sum,  unless  entered  and  paid  for 
as  such,  and  ooe  knowing  the  conditions  delivers  such  goods 
above  said  value,  and  conceals  the  value,  and  pays  only  the 
ordinary  price  of  carriage   and  booking ;   the  carrier  is  not 
liable  to  the  extent  of  the  sum  specified,  nor  to  repay  the 
sum  paid  for  the  carriage  and  booking. 
Bal.N.  P.d6.      ^9.  ^'  If  a  tradesman,  in  London,  send  goods  by  order  to 
a  tradesman  in  the  countr}-,  by  a  carrier  not  named  by  the 
country  trader  ;  if  the  carrier  embezzle  the  goods,  the  coun- 
try trader  must  bear  the  loss."     The  reason  of  this  case  does 
not  readily  appear. 

§  10.  If  A  order  goods  to  be  sent  to  him  by  a  particular 
carrier,  though  on  condition  to  return  them,  if  he  dislike  them, 
yet,  on  delivery  to  the  carrier,  the  property  is  vested  in  A, 
r5)I^ii^*^'  and  he  must  pay  the  price  and  bear  any  loss.    A  carrier, 
Danmore.      ^^^  warrants  the  goods  to  go  safe,  is  liable,  though  their 
owner  send  his  servant  in  the  cart  to  look  after  them. 
_  Art.  4.  When  the  earrier^s  trust  ends.  A*c. 

Hyde  v  ^  ^ '  ^^^  defts.  were  common  carriers  from  Gamsboroogh 

Treat  Navi-    to  Manchester.     The  defts.  charged  and  received  cartage  of 
gation  Com-  the  goods  to  the  pit's,  house,  the  consignee's  house  in  Man- 
^'  Chester,  from  a  warehouse  there,  where  the  defts.  usually  un- 

loaded, not  belonging  to  them.  They  were  held  to  be  liable 
for  the  goods  destroyed  by  an  accidental  fire  in  this  ware- 
house ;  though  they  allowed  the  profits  of  the  cartage  to  a  third 
person,  and  this  was  known  to  the  consignee ;  and  the  court 
held  that  carriers  are  liable  in  all  cases  but  two,  being  as  in- 
surers. The  defts.  here  were  to  carry  the  goods  firom  said 
warehouse  to  the  pit's. ;  for  by  their  said  charge,  it  appeared 
the  third  person  acted  under  them,  and  then  his  act  was 
theirs. 
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^  2.  The  defis.  were  eamman  earrien  from  Birmingbain  to    Cb.  33* 
London. .  June  7,  1771,  they  received  a  box,  containing  119     Art*  5.' 
yards  of  silk,  directed  lo  Mr.  James  Ireland,  Prince  street,   ^^*v^v> 
Spittalfields,  London ;  the  said  box  came  to  the  defts'.  ware«  3  Wiis.  42P» 
house  in  Loudon,  June  8,  1771  with  no  legible  directions  on  Golden  v 
it,  where  it  remained  a  year.     When  the  pit.  and  Ireland  set^     v^^^H- 
tied  their  accounts,  they  found  the  box  had  been  sent  by  the  ' 
Birmingham*  coach,  and  not  delivered.     They  found  the  box 
in  the  warehouse,  and  the  silks  damaged  £39  14s. ;  and  the 
deft.  Manning,  refusing  to  make  any  satisfaction,  he  was  sued. 
The  defts.  neither  delivered  the  silk,  or  gave  any  notice  to 
Ireland  ;  his  name  and  place  of  abode  were  in  the  directory ; 
the  defts.  had  made  no  enquiry  where  he  hved,  and,  usually, 
hired  a  porter  to  carry  out  die  goods  that  came  by  their  coach 
and  received  the  portage.     Judgment  for  the  pit. ;  for  car<- 
riers  are  bound  to  give  notice  in  a  reasonable  time,  to  the  per* 
son  to  whom  the  goods  are  directed,  of  their  arrival ;  and 
must  take  special  care  they  deliver  them  to  the  right  persons. 
In  this  case  the  carriers  remained  liable  a  long  time,  and  until 
the  goods  were  properly  disposed  of. 

^  3.  So  an  action  against  a  carrier  does  not  always  die  with  ]  com!  D^"^ 
him,  but  lies  also  against  his  executors  or  administrators,  for  334. 
the  goods  lost  by  him.     But  this  must  be  understood  to  be  the 
case,  only  where  the  bailor  has  an  election  to  sue  the  carrier 
in  asmmpnt  or  ex  contractu* 

§  4.  The  defis.  contracted  to  carry  the  ph's.  goods  from  ^Jcii^  ^ 
Laverpool  to  Leghorn.     The  vessel  was  embargoed  at  Fal-  curke. 
mouth  in  the  voyage  two  years.     Held,  that  after  the  two 
years  expired  when  the  embargo  was  removed,  the  defts.  were 
answerable  to  the  pit.  ^  in  damages,  for  not  performing  their 
contract.     The  embargo  was  laid  only  till  the  further  order 
of  the  king  in  council ;  was  only  a  suspension  of  the  contract ; 
did  not  terminate  it,  nor  was  the  liability  of  the  defts.  at  an 
end  by  the  embargo,  but  only  suspended  by  it.     No  offence 
against  our  embargo  law  to  remove  goods  from  one  ship  to  ^^™°^^^''^- 
another,  if  not  to  export  them. 

Art.  6.  Carriers  may  have  assumpiit  far  their  hire  ^c.  *T-^**^- 
They  are  bound  to  carry  when  they  have  conveniences,  and 
are  offered  their  hire,  otherwise  as  to  private  persons. 

^  1.  A  barge  master  brought  assumpsit  for  the  carriage  of  ^i^^' j[^*  ^p* 
divers  goods  for  the  deft,  at  his  request.     So  a  common  car-  288, 289. 
rier  for  carrying  deft's.  goods  in  his  wagon,  &c. 

^  2.  It  was  moved  in  arrest  of  judgment,  because  only  a  Baatiu^V  ' 
reasonable  reward  was  mendoned,  as  the  carrier's  hire  ;  but  Bastard.-- 
ihe  declaration  was  held  good  ;  for  no  certain  sum  might  be  *  ^®^^'  ^^' 
agreed,  and  as  in  such  case  the  carrier  may  maintain  a  quau" 
turn  meruitf  he  is  equally  liable  as  when  there  is  an  express 
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Ch.  23.    agreement  for  a  particular  sum.     The  quantum  meruit  rests 
Art»  6.     on  all  the  circumstances  of  the  case. 

V^^VXm/       ^  ^*  '^h^  action  against  carriers  must  be  brought  by  the 
Dawes  v,       owners  of  the  goods.     (See  Consignments,  Bui.  N.  P.  36.) 
R^ssb.  ^  ^*  Hence,  if  a  tradesman  orders  goods  to  be  sent  by  a 

3  Bos.  &  Pal.  carrier,  a  delivery  to  him  is  one  to  the  tradesman,  and  the 
684,  Datton  property,  instantly  thereon,  vests  in  him ;  he  alone  can  sue 
flon.~3Selw.  the  carrier  for  any  loss  or  damage  to  the  goods ;  'and  this  rule 
339.-8  p.      holds,  as  well  where    the  particular   carrier    is  not  named 

2  Saund~~47  ^y  ^^^  purchaser,  as  where  he  is.  And  a  delivery  of  goods 
Ch.  25, 8. 12.  by  the  vendor  on  behalf  of  the  vendee  to  a  carrier,  although 
QiMo^n'^^ .  not  named  by  the  vendee,  is  a  delivery  to  the  vendee,  unless 
V.  Jaiiies.—  ^^^  vendoT  especially  agrees  to  transport  them,  then  they  are 
1  Johns.  R.     at  his  risk.     Hence  it  seems  to  follow  that  the  carrier  must 

Tho  Ra'  ^"^  ^^^^  ^°^  ^^^  ^^^^  ^  ^®  vendee,  where  there  is  no  special 
802.  '    agreement  the  vendor  shall  pay  him  ;  but  if  the  vendors  or 

consignors  agree  to  pay  the  carrier,  they  may  sue  him  for  not 
delivering  the  goods,  and  he  them  for  not  paying  his  hire  ;  he 
has  nothing  to  do  with  a  change  of  property.  1  Vent.  119  ; 
Styles  296  ;  1  D.  b  E.  659. 

3  Bof.  k  Pul.      Art.  6.  Manner  of  declaring  Src,  §  1.  Formerly  in  actions 

/ran     r{(kf>|aiMi  ,  *'  O      ^  ^  *  J 

tion  may  be'  ^S^*"st  carriers,  the  pit.  stated  their  employment  as  common 
in  assump-  carriers  ;  their  liability  by  the  custom  of  the  realm  ;  a  deliv- 
j!i^6*M'd  ^^y  ^°'  ^^^  acceptance  by  tlie  defts.  of  the  goods,  to  be  car- 
(^,  Dalston  ^^^^  ^^^  ^  reasonable  hire  or  reward  ;  concluding  with  the  loss 
r.  Janson,  or  damage  to  the  goods.  But  the  modem  practice  is  to  de- 
Sanford  clare  in  assumpsit^  and  to  omit  the  above  particulars.  But 
Hob  18.—  the  declaration  may,  as  above,  be  in  assumpsit  and  join  the 
1  Inst.  115. B.  money  counts,  or  in  tort  and  join  trover.  "  The  custom  of  the 
^_8^o.  realm  is  the  law  of  the  realm,  and  consequently  need  not  be 
52.—^  D.  &  set  forth  in  the  declaration  ;"  of  which  custom  the  courts  are 
f  hv^340  ^^^^^  ^^  ^^^^  notice,  without  pleading,  as  they  are  of  any 
341. -li  Ch.  public  law.  There  are  two  advantages  in  declaring  in  tort. 
on  PI.  117.  1st.  The  pit.  thereby  avoids  the  plea  in  abatement  for  not 
joining  all  liable ;  and  2d.  he  may  have  judgment,  if  some  of 
the  defts.  be  acquitted  and  some  found  guilty. 
6  Barr.  2826,  {j  g.  Trover  lies  not  against  a  common  carrier  for  merely 
son.— Saik.  '  losing  goods  entrusted  to  his  care,  without  any  actual  wrong. 
655.  The  proper  form  of  action  is  case.     If  the  carrier,  however, 

has  the  goods  in  his  custody  at  the  time  when  he  refuses  to 
deliver  them,  this  will  be  evidence  of  a  conversion. 
«  East  564,  ^  3.  Assumpsit  may  be  maintained  in  the  common  form  of 
Gray  &^ai.  declaring  against  a  carrier,  for  the  loss  of  goods  above  £5 
value,  and  not  paid  for  accordingly  ^  though  it  were  a  part  of 
the  contract,  proved  by  general  notice  fixed  up  in  the  car- 
rier's office,  and  presumed  to  be  known  and  assented  to  by 
ihe  ph.,  that  the  carrier  would  not  be  accountable  for  more 
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than  £5  for  gooda^  unless  entered  as  sueh^  and  paid  for  accor-    Ch.  23. 
dingly.     This  was  an  action  against  the  proprietors  of  a  stage     Art,  7. 
coach,   for   goods  sent  with  the   pit's,  wife  in  it,  and  lost. 
But  if  the  pit.   declare  against  the  carrier  generally,  for  his 
negligence,  and  be  pays  money  as  the  £5  into  court,  he  there- 
by admits  the  contract  as  laid  ;   and  hence  the  pit's,  right  to 
recover  the  full  value  of  the  goods,  not  restrained  by  such  no- 
tice.    However,  6  East  570,  the  court  thought  that  paying 
money  into  court  in  Yate  v.  Willan,  '^  did  not  admit  a  contract 
incompatible  with  the  restrictive  proviso,  as  to  the  amount  of  \^^'^J 
damages  to  be  recovered  in  case  of  loss."    Where  such  re-  lan,  and  6 
strictive  proviso  goes  to  defeat  any  action,  it  ought  to  be  stat-  East*  ^69, 
ed  in  the  declaration ;  where  only  to  restrict  the  damages  to  ^^^  ^' 

£5,  as  the  sum  limited  may  be,  then  it  need  not  be  stated, 
'  but  may  be  in  evidence  to  limit  the  amount  of  damages. 

§  4.   Carrier  is  bound  to  have  his  vessel  tight  and  Jit  for  ^  ^"^-f^* 
the  purpose.     Hence  he  is  answerable  for  damages  occasioned  A^Hg. 
by  leakage  ;  and  it  is  doubtful  if  he  can  exempt  himself  from 
this  liability,  by  notice  he  will  not  be  answerable  therefor — ^the 
lighter  was  leaky. 

Art.  7.  Cases  in  the  United  States.  See  Barrett  v.  Rog- 
ers, Ch.  21,  where  the  master  of  a  vessel,  a  carrier,  was  not 
held  responsible  for  the  good  order  of  the  goods  on  a  bill  of 
lading. 

«§  1.  Held  that  masters  and  owners  of  vessels  who  ^^^ry  |^^5*^*?-^ 
goods  for  hire,  are  liable  as  common  carriers,  whether  from  i^'  Rossel  k 
port  to  port  at  home  or  abroad  ;  liable  by  marine  and  common  al.    Was  on 
law  for  all  goods  lost,  not  arising  from  inevitable  accident,  or  l**^®  Ontario, 
such  accidents  as  could  not  be  foreseen  or  prevented.     And 
it  is  a  question  for  the  jury  to  decide,  if  the  loss  arose  from 
inevitable  necessity,  not  arising  from  human  intervention,  and 
not  to  be  avoided  by  any  human  prudence.     The  defts.  gave 

Sublic  notice  they  were  carriers  from  the  ports  of  this  lake  to 
lontreal   &c.  and    of  the    vessels   he.      The   action   was 
agamst  the  owners,  and  the  master  was  the  pit's,  witness,  who 
stated  he  contracted  according  to  their  orders.    The  loss  hap- 
pened near  Montreal,  out  of  the  jurisdiction  of  New-York  : 
hence,  the  defts.  attempted  to  place  the  case  on  the  marine 
law.     "  A  common  carrier  warrants  the  safety  and  deliv^ery  of 
the  goods,  in  all  but  the  excepted  cases  of  the  act  of  God, 
and  public  enemies ;    and  there  is  no  distinction  between  a 
carrier  by  land,  and  a  carrier  by  water  ;•'  and  the  marine  and 
common  law  are  essentially  the  same,  so  the  civil  law,  and 
Hindoo  law  and  law  generally.     It  will  be  observed  that  this  .  ^    »  r  oo 
case  was  decided  on  English  authorities.     So  w^s  one  against  Beli  1  Recd.^ 
a  carrier  by  land  in  1820,  in  Massachusetts ;  so  one  in  Geor-     l  D.&.  E. 
§ia  &;c«  on  a  voyage  from  Augusta  to  Charleston  ;  so  in  Penn-  ^^' 
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Ch.  33.    8?lvaiiia,  4  Bio«  R.  127,  m  a  Wfige  torn  F<vt  Erie,  m  Upper 
Jirt.  8.     Canadiy  to  Pemiflylvaiiia,  ^  wbs  a  oooceded  point  the  cominoo 
y^Y^J  kw  doctriDe  applied  to  the  case."    Also  6  Johns.  R  170 ;  S 
Johns.  R.  348,  proceeded  on  the  ground  the  master  of  a  ves- 
sel is  liable  as  a  common  carrier.    Then  is,  no  doubt,  in 
these  respects,  the  same  law  in  everjr  state  in  the  Union,  the 
English  law  adopted  here,  except  Louisiaaa ;  and  that  state 
has  the  French  law. 
«  Johns.  R.        ^2.  See  liability  of  ship  owners  as  carriers  in  New-York, 

cSitMh^^  V  ^^'  ^^'  ^*  ^'  ^'  ^^'  ^^*    ^'^^  against  the  deft,  as  a  common 
M'Aleehea!     carrier  of  goods  for  hire,  in  a  certab  sloop,  kc.     Held,  com- 
mon carriers  are  liable  lor  every  injury  which  happens  to 
goods  entrosted  to  them,  except  caused  by  the  act  of  God,  or 
public  enemies.     So  the  sudden  failure  of  the  wind  is  the  act 
of  God,  and  excuses  the  carrier,  there  being  no  negligence  on 
his  part.     Negligent  or  not,  is  a  jury  question.     The  action 
was  against  the  owner  of  the  sloop,  and  the  master  was  used 
as  a  witness  by  the  pits. 
6  Johof .  R.         ^3.  Assumpsit  against  the  owner  of  the  ship   Science. 
170, 180.        Held,  master  and  owners  are  liable  for  goods  embezzled,  &c- 

See  this  case — ^Master  and  Owners,  Ch.  47,  a.  5,  s.  18. 
s  Johns.  R.         ^  4.  Assumpsit  on  a  bill  of  lading  against  the  master  of  a 
•oo'r.  I^ogfa-  ^^V9  ^Y  ^®  owner  of  the  goods,  shipped  at  Liverpool,  for  N* 
too.  York,  for  the  part  embezzled  or  lost  on  the  voyage  ;  admit- 

ted to  be  without  fraud  on  the  deft's.  part.  Held,  he  was  fia- 
Ue  for  the  value  of  the  goods  missing,  according  to  the  clear 
net  value  of  goods  of  like  kind  and  quality,  at  the  port  of  de- 
livery ;  but  not  for  irUeregt^  if  no  fraud  or  misconduct  be  im- 
putable to  him.  Held  liable  as  a  common  carrier;  see  3 
Caines  219,  cited  as  to  the  rule  of  damages  not  found  setded 
or  discussed  in  the  English  books.  This  rule  of  damages  was 
received  as  th^  rule  of  the  marine  law.  Freight  deducted  to 
find  the  net  value. 
Am  rto  ^*''^*  ^*  Several  rtdes  and  cases.    §  1.  According  to  Lord 

Mansfield,  the  act  of  Ood  means  no  more  than  a  thing  done 
^'  in  opposition  to  the  act  of  man."  But  the  acts  of  Gody  in 
fact,  are  those  unavoidable  accidents  or  events^  which  human 
prudence  cannot  prevent,  as  storms,  be. ;  and  not  those  man's 
_i  D.'kE.  prudence  may  prevent.  Hence,  if  rats  eat  a  hole  in  a  ship, 
27.  and  a  loss  happens,  the  carrier  is  liable ;  so  if  by  a  fire,  if  not 

occasioned  by  lightning. 
1  Stre.  146,  ^  2.  It  was  once  held  the  carrier  of  goods  was  liable  if  rok* 
V.  White.—  bed  be.,  diough  deceived  by  the  owners ;  but  the  rule  is  now 
Allen  03.—  different.  And  though  to  a  carrier  who  receives  goods  gene*- 
^Ven^^.  ^^y^  ^^  ^  lanis  of  articles,  without  any  special  qualificatioo, 
'  a  person  delivering  goods,  need  not  declare  the  contents  or 
value  of  the  package  he  sends ;  yet  if  he  be  questiooed' 
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hy  tlie  carrier,  as  he  may  properly  be,  and  he  gires  a  false    Ch.  23. 
account,  he  would,  in  case  of  a  loss,  recover  no  more  than  be     Art.  8. 
specifies*    In  fact,  where  the  value  is  stated,  or  a  per  centage 
allowed  the  carrier,  tus  liability  will  not  extend  beyond  the 
sum  mentioned.     If  a  passenger  take  more  than  the  weight 
allowed,  the  carrier  is  not  liable  for  a  loss. 

^  3.  The  carrier  cannot  divide  his  contract  unless  by  a  set*'  6D.&E.306: 
ded  usage.  He  is  bound  to  deliver  at  the  residence  of  the 
consignee ;  and  if  a  carrier  put  up  at  the  inn  or  warehouse 
of  another,  who  alone  receives  the  compensation  for  sending 
out  the  goods  transported ;  yet  the  carrier's  responsibility  ends 
not  till  the  article  be  safely  delivered  to  the  person  to  whont 
it  is  destined  ;  for  it  can  be  of  but  little  importance  to  hold  the 
carrier,  while  on  the  road,  if  immediately  after  his  arrival  he 
can  exonerate  himself  of  the  responsibility,  by  delivering  the 
packages  to  another,  who  may  be  totally  unknown  to  the  own- 
er, and  who  may  be  not  worth  a  cent.  This  too  would  be 
splitting  a  contract,  entire  for  carrying  from  one  place  to  an- 
other, without  the  owner's  consent ;  as  there  would  be  one 
contract  with  the  carrier,  another  with  the  innkeeper,  and  a 
third  with  the  porter,  &c.  Nor  can  the  same  men  be  carriers 
and  warekouse^men  :  that  is,  A  cannot  be  carrier  of  goods  to 
bis  warehouse,  and  there,  as  warehouse-'fnan^  store  them,  and 
charge  his  storage,  and  not  be  liable  as  carrier.  See  these 
principles  settled  in  Hyde's  case,  and  Golden  v.  Manning, 
above.  And  Gould  J.  said,  a  carrier  is  bound  to  give  notice 
to  him  to  whom  the  goods  are  to  be  delivered,  whether  bound 
to  deliver  or  not.  But  the  master  of  a  ship  is  only  bound  to 
carry  from  ''  port  to  port,^^  by  his  bill  of  lading. 

<^  4.  Owners  of  vessels  may  be  liable  for  the  act  of  their  %^:^^J^* 
master  J  though  they  post  notice  to  the  contrary.  As  where  nerVal.*"^ 
the  xlefts.  and  others,  in  Sept.  1798,  posted  in  several  places 
in  Hull,  printed  hand-bills,  giving  notice  that  in  future  the 
owners  of  vessels  would  not  be  answerable  for  any  loss  or 
damage,  happening  to  any  cargo,  unless  occasioned  by  the  UHint 
of  ordinary  care  and  diligence  in  the  master  and  crew ;  in 
which  case  they  would  pay  10  per  cent,  upon  the  toss  or  dam- 
age, provided  such  payment  did  not  exceed  the  value  of  the 
vessel ;  but  that  they  were  willing  to  insure  against  all  acci- 
dents on  receiving  extra  freight  in  proportion  to  the  value  &c. 
The  defts.  owned  a  vessel  trading  from  Hull  to  Gainsborough, 
and  the  pit.  put  some  goods  on  board  her,  ignorant  of  said  no^ 
tice^  to  be  carried  to  and  delivered  at  Stockwith,  a  place  be- 
tween Hull  and  Gainsborough,  as  the  vessel  toent  to  Gainsbo- 
rough. For  the  carriage  here  was  no  special  agreement. 
She  went  saTe  to  Stockwith  and  there  delivered  part  of  her 
cargo,  but  not  the  pit's,  goods ;  being  covered  up  by  goods  ta 
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be  delivered  at  Graiosboroa^h.  The  nasler  went  on,  ad  abe 
WBs  saik  between  Stockwith  and  Gainsboroiigb,  wistkomi  mmg 
wani  €f  ordinary  tare  cr  dUigenee^  Ja  tke  wuuter  or  ertw.  h 
was  soflnetinies  the  practiee  to  cany  goods  to  be  left  at  Sloek- 
with,  to  Gaiosboroii^rii,  and  to  leare  them  at  StockwHh  in  oom- 
ing  back  from  Gainsborongfa  in  HoD.  An  action  on  die  caae 
was  brougbt  against  the  owners :  they  deducted  what  the  dam- 
aged goods  sold  for,  and  brooght  mto  court  10  per  cent,  on  the 
residue  of  the  ph's  goods ;  but  judgment  for  him  for  Ins  whole 
k>8S,  on  the  ground  respondeat  superior.  The  defis  were 
deemed  answerable  for  this  misconduct  of  their  servant,  wha 
might,  and  ought  to  have  left  the  pit's,  goods  at  Stockwith,  as 
he  went  from  Hull  to  Gainsborough  ;  as  these  were  matters 
that  respected  his  duly  under  them.  The  coart  disregarded 
the  hand-bills  the  defts.  and  other  owners  of  Teasels  had  post* 
ed.  The  master  so  engaged  to  deliver  the  ph's.  goods  at 
Stockwith,  as  be  went  to  Gainsborough,  without  the  privily  or 
knowledge  of  the  defts. ;  but  it  was  in  the  nature  of  his  busi- 
ness so 'to  engage.  The  agents  of  the  ph.  who  shipped  the 
goods  had  before  had  the  said  hand-bins  delivered  to  them. 

^  5.  When  ike  carrier  has  carried  the  goods  his  whole  dis^ 
ianee^  his  responsibUiiy  is  at  an  end^  and  after  that  he  may,  as 
to  them,  act  as  a  warehouse-man.  Hence,  a  loss  of  the  goods 
by  fire,  or  other  accident,  while  in  the  warehouse^  waiting  for 
an  opportunity  to  be  sent  to  their  uberior  destination,  wiU  fall 
OQ  die  owner ;  for  warehouse-men  are  not  insurers,  as  car- 
riers are.     4  D.  &  E.  581,  Garside's  case. 

^  6.  It  is,  also,  a  rule,  that  it  is  sufficient  if  the  carriage,  or 
vessel,  or  boat,  &c.  of  the  carrier,  be  adequate  to  perform  the 
journey,  or  voyage,  without  any  extraordmary  accident ;  Amies 
V.  Stephens,  above.  The  accident  in  this  case  was  a  sudden 
and  unexpected  gust  of  wind,  in  passing  a  bridge.  But  the 
carrier  is  liable,  if  be  run  into  perils  common  prudence  and 
foresight  may  avoid. 

Abt.  9.  The  common  carrier  is  not  liable^  unless  contracted 
wiihj  as  a  common  carrier.  ^  1.  In  this  case  a  new  principle 
seems  to  have  been  started ;  hence,  no  authority  was  cited. 
This  was  an  action  on  the  case,  in  common  form,  against  the 
deft,  as  a  common  carrier  by  water,  from  Wolverhampton  to 
Birmingham  ;  for  negligently  carrying  a  quanuty  of  wheat,  of 
the  ph's.,  whereby  it  was  lost ;  also,  money  counts.  General 
issue  pleaded.  This  wheat  was  in  a  warehouse  of  Beckley  & 
Co.  at  Wolverhampton  for  the  pit's,  use,  who  lived  at  Birming- 
ham ;  the  deft,  was  a  common  carrier  between  Birmingham 
and  Wolverhampton,  and  so  on  to  Radford,  lying  beyond  Wol- 
verhampton ;  but  the  carriage  of  goods  between  Radford 
and  Wolverhampton,  and  Wolverhampton  and  Birmingham,  was 
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conducted  by  different  honU*  lo  die  scarckf  of  bread  &cc.  Ch.  23. 
m  1800,  a  rjotous  disposition  appeared  at  WolverbamptoD ;  Art.  9* 
tbe  mob  pulled  down  one  corn  mill,  and  it  was  reported  they 
intended  to  attempt  the  warehouse  of  Beckley  b  Co. ;  there- 
on their  acting  clerk  wrote  to  the  deft,  to  send  an  extra  boat 
for  tbi3  wheat  as  quickly  and  as  privately  as  he  could,  on  ac- 
count of  the  state  of  the  country ;  he  received  no  answer^ 
but  on  Monday,  Sept.  29,  i  800,  finding  a  boat  of  ths  deft's.* 
which  had  been  to  Radford,  or  somewhere  beyond  Wolver- 
bamplion,  and  then  returning  empty  by  Wolverhampton  to  Bir- 
mingham, he  caused  it  to  be  stopped  for  the  purpose  of  taking 
a  quaidity  of  wheat  on  board  ;  and  Green,  the  boatman,  mak- 
ing no  objection  to  the  proposal,  166  bags  of  wheat  were  put 
on  board  for  the  pits.,  and  some  flour  for  a  Mr.  Allen  ;  the  bags 
were  put  on  board  in  open  day^  and  the  wharfinger's  clerk  gave 
no  particular  directions  to  the  boatman,  but  he  had  sent  pri" 
vately  to  the  lockmen,  to  have  the  lock  ready  to  let  the  boat 
pass  firee  at  any  time  the  boatman  chose  to  go  off.  She  went 
ofi*  in  the  evening  of  said  Monday ;  the  usual  days  for  the 
deft's.  boats  to  go  ofi*  from  Wolverhampton  to  Birmingham 
were  Tuesdays  and  Fridays ;  and  this  was  not  one  of  those 
boats,  but  one  used  from  Radford  to  Wolverhampton.  There 
was  another  load  at  the  same  time,  from  the  same  wharf,  that 
went  in  company.  Some  part  of  Allen's  flour  arrived  safe,  for 
which  the  deft,  charged  a  freight ;  but  166  bags,  that  be- 
longed to  the  pits,  were  seized  by  the  rioters,  4  miles  from 
Wolverhampton,  and  lost  to  the  pits,  and  no  charge  of  freight 
was  made.  3%e  pits,  never  informed  the  deft,  or  his  boatmen 
of  the  danger.  But  tbe  deft,  chimed  demurrage  for  the  time 
the  boat  was  detained  by  the  rioters ;  but  this  the  pits,  refused 
to  pay.  The  question  made,  and  for  the  jury  to  decide,  was 
'^  %Qhether  the  bags  were  put  on  boards  according  to  the  usual 
course  of  dealings  with  a  common  carrier. ^^  The  jury  found 
the  bags  were  not  put  on  board  in  the  usual  course  of  deafing 
with  a  C09imon  carrier^  and  so  their  verdict  for  the  deft. ;  and 
the  court  hekl,  the  verdict  was  right,  either  on  the  general 
ground  nf  fraud  in  the  pits.,  or  on  the  circumstaiices  of  the 
case,  proving  the  deft,  engaged  to  do  the  best  he  could,  but  not 
to  be  answerable  as  a  common  carrier  ;  for  the  violence  of  the 
mob  ;  or  because  it  did  not  appear  that  the  boatman,  wbbse 
ordinary  employment  was  between  Radford  and  Birming- 
ham, had  authority  from  the  deft,  to  accept  tbe  goods  at  Wol- 
verhampton, for  Birmingham,  much  less  to  accept  tbem  in  that 
manner.  The  court  thought  it  was  properly  left  to  the  jury, 
to  decide  if  tbe  bags  were  put  on  board  aceordit^  to  the  com^* 
mon  course  of  dealiw,  vdth  a  common  carrier;  and  if  not, 
then  to  find  for  the  deft. ;  and  that  this  was  correct ;  and  that 
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Ch.  24.  it  was  a  proper  question  of /oc^  for  tbem  to  decide.  Ld« 
Art.  1.  Kenyon  C.  J.  said,  "  there  is  fraud  apparent  on  the  face  of 
the  transaction." 

Lawrence  J.  held  the  boatman,  Green,  did  not  act  under 
the  proper  authority  of  the  defts. ;  that  is,  as  Le  Blanc  J. 
explained  it,  the  boatman.  Green,  had  no  power  from  the 
deft,  to  take  goods  from  Wolverhampton  to  Birmingham,  and 
that  this  business  the  deft,  assigned  to  another  servant, 
d  Inst.  Ch.  Id  this  book  is  a  regular  plea  by  a  carrier,  that  he  was  rob* 
^^^'  bed  of  the  goods  entrusted  to  him  to  carry,  and  in  his  plea  he 

states  particularly  how  he  was  robbed,  &c. 
s  Maule  &  ^2.  Assumpsit  against  the  deft.,  as  a  carrier  by  water,  from 
Sel.R.  1,6.  Bristol  to  Worcester,  for  not  safely  carrying  sugar,  &c.  He 
had  given  notice  he  would  not  be  liable  for  loss  or  damage, 
unless  by  the  actual  negligence  of  the  master  or  mariners. 
Held,  he  had  not  waived  his  notice,  by  paying  previous  losses 
to  the  pits,  for  damage,  without  enquiring  mto  the  cause  of 
i(uch  damage. 


CHAPTER  XXIV. 


ACTION  OF  ASSUMPSIT.    CHOSE  IN  ACTION. 

tS ^^        Art.  1 .  A  chose  in  action^  is  rather  a  thing  in  poientia^  than 
Saik.  654,      til  ease.    All  property  in  action  depends  entirely  upon  contracts, 
Aroold'scase.  either   expressed   or  implied  ;    which  are  the  only  regular 
Hi  cra{^   '  means  of  acquiring  a  chose  in  action  ;  on  the  non-performance 
l(S2, 172.        of  all  which,  the  law  gives  an  action  of  some  sort  to  the  injur- 
ed party,  who  regularly  has  no  possession,  till  it  is  acquired  by 
judgment  and  execution.     But  he  has  property  in  the  evi- 
dence of  the  debt,  as  the  bond  be. ;  and  ir.ay  maintain,  trover 
to  recover  it.     Choses  in  action  are  debts  due  from  nations 
as  well  as  individuals. 
Ll'lf^"'         '^^*  ^-  ^^'^  ^  ^^'^  ***  action^  suhstantiattffy  belongs  to 
1  t!  r.  26,     ^^  assignee^  though  he  must  sue  in  the  name  of  the  assignor. 
Deiancey  v.    Debts  to  the  crown,  however,  were  always  assignable.     In  this 
Btoddart       ^^g^  ^  policy  was  assigned  over,  and  it  was  held  it  was  recov- 
ered to  the  use  of  the  assignees,  in  the  case  of  a  k)6s.     Bond 
assigned ;  see  Legh  9.  Legh,  Ch.  167,  a.  4. 


CHOSE  IN  ACTION.  489 

^  d*  In  this  case  many  authorities  are  cited  by  Justice  Bui-    Ch.  24. 
kr  to  shew  that  a  chose  in  action  is  now  in  substance  assigna-     Art.  2. 
ble,  though  not  in  form.     It  has  long  been  held  that  the  as-   v  ^^-v^xJ 
signment  of   a  bond  is  a  good  consideration  of  a  promise.  4T.  R.  339, 
But  a  right  of  entry  is  in  no  sense  assignable.  mm? ^"  ^' 

§  3.  in  this  case  it  was  decided  that  the  assignment  of  a  4  x  j^'  f^g^ 
those  in  action  need  not  be  by  deed :  nor  is  it  necessary  in  Howili  &al. 
pleading,  to  set  forth  the  manner  of  the  assignment.  J^  Maclvers 

^  4.  In  this  it  was  decided  that  a  policy  of  insurance  is  Mass  s.  Jud. 
assignablej  so  far  as  to  vest  an  equitable  interest  in  the  as-  ^^?^».^^^' 
signee,  by  the  assured's  assignment,  though  the  underwriter  do  MarUnf    ' 
not  assent,  or  know  of  the  assignment ;  and  after  this  assign- 
ment he  is  not  trustee  to  the  assured,  but  owes  the  loss  to  the 
assignee,  and  not  to  the  assured* 

^  6.  In  legal  strictness,  a  chose  in  action  cannot  be  assign-  f^^*/^' 
ed  ;  '^  still  according  to  the  rules  of  equity  and  honest  dealing,  Dupper, 
if  the  assignee  give  notice  to  the  debtor  of  such  assignments, 
he  shall  not  afterwards  be  suffered  to  avail  himself  of  a  pay- 
ment to  the  principal  in  fraud  of  such  notice." 

^  6.  It  has  been  determined,  that  in  equity,  a  husband  may  %^^^ 
assign  a  chose  in  aetionj  which  he  has  in  the  right  of  his  wife, 
and  which,  also,  he  may  recover  or  discbarge. 

(j  7.  If  the  obligor,  after  notice  of  the  assignment,  pay  the  tJi^'  m^'p 
money  to  the  obligee,  he  will  be  compelled  to  pay  it  over  54. 
again,  though  payment  without  notice  is  good.    Legh  v.  Legh. 

§  8.  The  assignor,  who  has  become  a  bankrupt^  may  sue  winch  r/* 
the. debtor  for  die  benefit  of  the  assignee;  for  by  the  as- Keeiey. 
signment,  the  property  is  his  in  equity.  Nor  does  a  debt  due 
to  a  bankrupt,  as  a  trustee  for  another,  pass  under  the  assign- 
ment of  his  effects,  after  the  assignor  has  assigned  the  chose 
in  actionj  as  a  balance  of  accounts  be.  He  is  merely  trus- 
tee of  the  deft.,  for  the  assignee.  And  the  courts  of  law  will 
now  taks  notice  of  a  trustee,  though  they  did  not  formerly. 

^  9.  So  the  debtor  may  offset  with  the  assignee,  as  where  Boitimly  t. 
the  deft,  pleaded  that  he  owed  the  bond  to  the  ph.,  who  held  |  t.V  621? 
it  in  trust  for  one  A,  and  that  she  owed  the  deft,  more  than  SameRudge 
the  amount  of  the  bond.     On  demurrer  to  this  plea  it  was  ad-  ^-  ^*"*'- 
judged  good.     So  after  an  assignment,  the  obligee  holds  the 
bond  in  trust  for  the  assignee. 

§  10.  In  this  case,  one  Read  obtained  r  judgment  and  exc"  J?"**-  S-  Jud. 
cution  against  Murry,  and  assigned  them  over  to  Cobb,  with  a  iTdft/HudT' 
power  of  attorney  annexed,  to  receive  the  amounts  to  his,  son's  case. 
Cobb's  use.     He  sent  this  execution  to  Hudson,  a  deputy 
sheriff,  to  collect  of  Murry,  and  to  pay  the  same  to  Cobb. 
To  this,  Hudson  assented.    Hudson  received  the  debt  of  Mur- 
ry, and  before  Hudson  had  paid  it  ovqr  to  Cobb,  Hudson  was 
attached  as  trustee  to  Readj  the  judgment  creditor.     But  th« 
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Ch  24p    cMit  held  that  Hodsoo  was  doC  tnuiee  io  Bemi^  beeaase  in 
Art»  2..    justice  and  equity,  the  debt  was  Cobb's  propeity,  by  Tiime  of 
K^^v^kJ  the  a^gnment.    This  decisioo  was  io  a  eoiift  of  law. 
w^kiLid^'       ^  1 1.  Ib  this  case  the  court  decided  that  the  assignmait  of 
piaitio.  a  policy  of  iosunuice  vests  ao  equitable  interest  in  the  as- 

signee, without  notice  to  the  underwriter.     Before  notice  to 
him,  this  interest  is  in  the  assignee,  and  notice  to  the  insnrer 
is,  that  he  may  have  no  excuse  for  paying  the  assured. 
SSallLisO.        ^  12,  Where  a  choMe  in  aetian  is  created  by  deed,  as  a 
bond  &c.  the  destruction  of  the  deed  b  the  destruction  of  the 
duty  itself, 
a  M.  H  337.       ^  13.  See  when  the  assignment  of  a  chose  in  wcutm  is  not 
defeated  by  the  death  of  the  assignor,  and  several  points  as  to 
the  assignments  of  a  chose ;  Dawes,  Judge,  o.  Boylston,  Ch. 
14,  a.  3,  A«signments. 
Vatt  lib.a^      ^14^  Debts  due  from  foreign  naiioM^  are  not  in  mod- 
3  Bog.  II.  f^  em  practice,  usually  confiscated,  but  payment  is  suq>ended 
I9i/-Befiwes  during  a  war  between  the  debtor  nation  and  the  creditor's. 
?  200  ^M    ^"^  Vattel  thinks  the  debtor  nation,  in  such  case,  has  a  right 
of  tbe'floop.  to  conGscate,  and  so  the  debts  its  subjects  owe  to  their  enemies, 
1QA  ^^si  v'    ^^  '^^^  forbid  payment  during  the  war.  England  and  the  United 
w  7i7      ^  States  adopt  the  latter  course.     Such  creditors  cannot  sue  dur«t 
ing  the  war ;  and  on  the  ground,  above  stated,  no  alien  enemy 
can  sue.     And  in  case  of  the  debtor's  bankruptcy,  it  may  be 
proved,  though  not  paid  during  the  war.'    But  this  doctrine  of 
suspension  only,  does  not  apply  to  a  contract  made  with  an  en- 
omy  during  a  war ;  for  such  contract  is  void,  except  in  some 
very  special  cases.     According  to  a  case  in  ParkePs  R.  207, 
the  old  law  was  confiscation,  even  of  debts  contracted  in  a 
time  of  peace :  but  this  doctriue  has  been  discontinued  in 
modern  tiroes.     3  Bos.  b  P.  191,  300,  Furtado  v.  Rogers : 
but  such  debts  are   more  properly  considered  as  a  part  of  a 
political  system. 

§  15.  Bandy  assigned  in  Kew-Jersey.  The  assignee  of  a 
bond,  cannot  sue  the  assigncnr  on  failure  of  the  obligor  to  pay 
it.  Pennington  20,  Garretts  &  al.  v.  Van  Ness,  id.  211.  So 
in  the  case  of  a  sealed  bill.  Penning.  158,  Harris,  admr.  «. 
Clark. 

^16.  By  the  statute  in  New-Jersey,  enabling  the  assignee 
of  a  bond  to  sue  in  bis  own  name,  bonds  are  put  on  the  same 
footing  with  personal  property  in  possession  ;  and  the  bujring 
and  selling  them  must  be  governed  by  the  same  law.  Pen- 
ning. 158.  In  equity  on  the  sale  of  a  chose  in  action,  or  of  a 
right  in  equity^  it  is  a  good  rule  to  give  notice  to  the  deblor 
and  trustee:  this  binds  him.  TourviUe  v.  Naish,  3  P.  W. 
307  ;  Davies  v.  BusUn,  1  Vesey  jr.  247,  249  ;  2  P.  W.  496  j 
16  Ves.  jr.  364 ;  2  Taun.  413.     Such  notice  may  give  a 
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preference  to  a  second,  over  a  first  endorsee,  who  does  not    Ch.  24. 

give  it.     Stanhope  v.  Verney,  Co.  Lit.  290 ;  and  9  Vesej  jr.    Art.  3. 

410.     If  B  buy  a  chose  in  action  or  equitable  title  of  A,  B  V^ry^^ 

must  abide  by  A's  case,  and  will  be  entitled  to  his  remedies. 

Whitfield  V.  Fausset,   1  Vesey  387;  Turton  «.  Benson,  2 

Vern.  764  ;  7  Vesey  jr.  246  ;  Priddy  v.  Rose,  2  Mer.  86  ; 

1  Dallas  28  ;  1  Yeates  23  ;  Murray  v.  Sylbum,  2  Johns.  Ch. 

R.  443  ;  Norton  «.  Rose,  2  Wash.  233 ;  Porter  v.  Blacken- 

ridge,  Hardin  24  ;  17  Vesey  jr.  485  ;  3  Atk.  238.     But  if  a 

chose  in  action  or  a  right  be.  be  subject  to  any  lien  &c.,  and 

the  purchaser  or  assignee  knotoi  tV,  equity  will  not  aid  him 

though  he  pay  a  full  consideration.    Murray  v.  Finch,  2  Johns. 

Ch.  R.  157.    He  is  in  the  shoes  of  the  seller,  Jackson's  ciase. 

Lane  60 ;  Taylor  v.  Stibberts,  2  Vesey  jr.  437  ;  1  Yeates 

291 ;  2  Bin.  455  ;  2  Munford,  527. 

Abt.  3.  Further  eases  in  tke  United  States.     The  law  will  li^'S"*  ^^ 

I  •    11     •  f    I  i»         1         •  117,  rerkiM 

protect  the  equitable  interest  of  the  assignee  of  a  chose  %n  aC'  «.  Parker. 
iion ;  but  the  assignment  must  be  for  an  adequate  considera- 
tion, and  so  appear  by  the  pleadings.  And  a  quaere  is  added 
if  such  assignment  must  not  be  by  deed^  even  tliough  the 
thing  assigned  is  evidenced  by  writing  only.  It  is  difficult  to 
discern  whence  this  doubt  arose. 

(^  1.  Also  see  Ridden,  admr.  v.  Shute,  admr.,  the  case  of  a 
debt  in  the  probate  office  sold,  Ch.  2,  a.  8. 

^2.  A  seamah*s  future  wages  assignable  by  parol  ^c.  gio  cocker 
Isaac  Head,  a  seaman  in  the  ship  Favourite,  bound  on  a  voyage  &  ux.  v. 
to  India  and  back,  owed  the  pit's,  wife,  while  sole,  $188,85,  WhUney. 
on  a  promissory  note.  The  deft.  Whitney,  was  supercar- 
go on  the  same  voyage,  and  at  Head's  request^  by  a  memo- 
randum on  the  note,  signed  by  the  deft.,  promised  her  to  pay 
said  sum,  ''  if  Head  should  have  so  much  on  board  said  ^ip 
on  his  return  to  Nantucket ;"  which  meant,  as  the  pit.  averred, 
if  there  should  be  so  much  due  to  the  said  Head  from  said 
ship.  She  returned,  and  the  pit.  averred  there  was  as  much 
due  &LC.  Verdict  for  the  plt.-^udgment  on  the  verdict.  The 
principle  settled  in  this  case  was  this :  that  Head,  for  a  valua- 
ble consideration,  and  existing  debt  to  Mrs.  Crocker,  assigned 
to  her,  and  this  he  might  by  parol,  his  wages  due,  and  to  be 
due  to  him  in  the  voyage,  and  the  deft,  having  notice  of  this, 
there  was  imposed  ''  on  him  an  equitable  and  moral  obligation 
to  pay  the  money"  to  her,  the  assignee,  and  this  was  a  good 
consideration  for  the  deft's.  said  express  promise.  No  ol^ec- 
tion  the  assignment  was  of  an  unliquidated  balance  of  account. 
If  the  deft,  promised  to  pay  what  should  be  found  to  be  due 
from  him,  he  became  liaUe  for  the  amount  when  ascertained. 
Nor  any  objection  it  was  of  monies  to  become  due  in  future. 
The  form  of  tiie  deft's*  promise  and  the  verdict,  were  relied  ob 
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Ch.  24.  as  proving  the  deft,  was  indebted  to  Head  for  his  wages  tae^ 
ArU  3.  though  this  fact  of  his  being  so  indebted  was  not  alleged  in  the 
V^V^^  pit's,  declaration.  The  court  held  the  deft's.  promise  was 
merely  limited,  as  to  its  extent,  and  not  a  condition  precedent 
to  the  performance  of  it.  *'  It  is  not  a  promise  to  pay  the 
pit's,  debt,  on  condition  only  of  his  having  enough  in  bis  hands 
to  pay  the  whole  :  but  a  promise  to  pay  to  the  extent  of  what 
he  may  have  in  his  hands."  There  arises  on  this  case  bat 
one  doubt,  if  any ;  and  that  is,  how  the  court  could  presume 
the  jury  found  a  very  material  fact  to  be  true,  to  wit :  the  deffs. 
being  indebted  to  Head^  when  this  fact  was  not  alleged  in  the 
pit's,  declaration.  That  only  averred  so  much  due  to  Head 
from  the  ship.  The  general  rule  being,  the  proof  must  be  ac- 
cording to  the  allegations,  and  the  verdict  according  to  the 
proof. 
1  Cranch  423.      ^  3.  Qosei  in  the  federal  courts.    The  meaning  of  the  roles 

a  atost  in  action  is  not  assignable. 
iJo'w^^  A  had  an  open  account  with  B,  and  assigned  it  to  C,  with 

Chester  v'      H's  assent.    A  may  still  sue  the  account  in  his  name  against 
Hackiey.       B  for  C's  use ;  but  B  may  off-set  his  claims  against  C.     Ch. 

168,  a.  6,  s.  8. 
6  Cranch  82,  ^  4.  A  bond  sued,  breaches  assigned,  and  a  jury  to  assess 
Lewis  p.  damages,  is  not  assignable  as  a  chose  in  action^  on  the  statute 
arwoo  .  ^j.  Virginia  :  the  debt  is  too  uncertain.  Only  a  money  debt  is 
assignable  by  the  act  of  1748. 
6Cranch204,  ^  5.  In  Virginia,  the  assignee  of  a  negotiable  note  sued  the 
Stewart  v.      maker.     Held,  he  might  set-off  such  note  as  he  held  against 

AndersoDi  m   ^,  .  !  .i_     ^«        i_      i_   j         .•  r    i_  •  r 

error.  the  assignor  at  the  time  he  bad  notice  of  the  assignment  of 

such  chose  in  action ;  though  the  note  to  said  maker,  was  not 
due  at  the  time  of  the  notice,  but  became  due  before  the  note 
m     sued.    The  act  of  Virginia  provides  that  assignments  of  bonds, 
bills,  and  promissory  notes,  and  other  writings  obligatory  for 
payment  of  money  or  tobacco,  shall  be  valid  ;  and  an  assignee 
of  any  such,  may  thereon  maintain  an  action  of  debt  in  his 
own  name,  but  shall  allow  all  just  discounts,  not  only  against 
himself,  but  against  the  assignor  before  notice  of  the  assign- 
ment was  given  to  the  deft. 
ToHer^s  L.  of      Choses  in  iiciionf  how  assets  he,  in  the  hands  of  executors 
^ff^Ex^flS  *°^  admrs. :  generally,  not  till  recovered.     They  are  entitled 
—3  Eac.  Abr!  to  all  the  debts  of  the  deceased,  accrued  in  his  life  time  ;  as 
^'  judgments,  recognizances,  debts  due  on  special  contracts,  as 

for  rent ;  or  on  bonds,  covenants,  be.  under  seal ;  or  on  sim- 
ple contracts,  as  notes  and  promises,  expressed  or  implied. 
So  to  damages  for  trespasses  on  the  deceased's  goods  in  his  life 

l-?"h  \^  ^°^®*  ^y  ^  ^^'  ^*  ^*  ''^  ^  ^^'  converting  them,  or  for  a 
— 8  Bac.  Abr.  trespass  with  catde  in  his  close,  or  for  cutting  his  growing  com, 
69.  a  chattel,  and  carrying  it  away  at  the  same  time }  and  so  ixi 
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damages  for  every  other  injury-  done  to  the  personal  estate  of    Ch.  24. 
the  deceased  in  his  life  time ;  so  for  a  breach  of  a  covenant  as    Jirt.  4. 
to  personal  things,  though  it  sound  in  the  realty,  as  for  not  as«-    ^^^y^\J 
suring  lands,  if  broken  in  the  teMtator^t  Itfetime.     Com.  D. 
admr.  B.  13,  and  covenant,  B.  1.     And  the  damages  in  all  com.D. 
these  cases,  when  recovered,  are  aaeU.     So  if  a  bail  bond  ^dmr.  B.  is. 
be  assigned  to  A,  his  executor  recovers  on  it  as  a  vested  in-  297*^* 
terest.     Com.  D.  admr.  B.  13.     So  if  damages  accrue   to  Com.  D. 
the  testator  by  an  escape,  or  false  return,  or  detainer  of  mon-  ^^'^-  ^'  ^|- 
ey  by  an  officer,  his  executor  recovers  them  as  asseU.     1 
Salk.  12.     So  on  writs  of  error  or  audita  querela^  the  dama- 
ges come  to  his  executor  or  admr.  as  assets,    3  Bac.  Ahr.  60. 
So  he  is  entitled  to  replevin  of  the  deceased's  goods.     1  Sid. 
82.     In  all  these  cases,  the  action  accrues  to  the  deceased  in . 
his  lifetime,  and  the  case  is  the  same  where  it  accrues  after 
his  death,  on  a  right  in  him  ;  as  if  A  covenant  to  lease  land  to  B 
on  a  certain  day,  and  he  dies  before  the  day,  and  lease  made  ; 
A  must  make  it  to  B's  executor,  and  it  vests  in  him  as  execu^ 
tor^  and  is  assets^  or  if  A  refuse,  his  covenant  is  a  chose  in  ac- 
tion, B's  executor  can  enforce  :  the  damages  he  recovers  are 
assets.     Plowd.  286.     A  deceased  pit's,  bail  bond  assigned 
to  bis  executor  is  assets,  as  much  as  if  assigned  to  the  deceas- 
ed.    Fortes.  370.     So  if  his  debtor  in  execution  escape  af- 
ter the  pit's,  death.     Com.  D.  admr.  B.  13. 

Art.  4.     Choses  in  action^  if  assignable  in  their  nature. 

^  1.  The  general  question  is  what  choses  in  action,  or  con- 
tracts are,  t»  their  nature,  or  on  the  special  terms  of  them, 
so  assignable,  negotiable,  or  endorsible,  as  to  enable  the  as- 
signee or  endorsee,  to  sue  them  in  Aw  own  name.  But  the 
more  immediate  question  is,  whether  a  money  note  made  pay- 
able to  one,  or  to  his  order,  is  so  assignable  or  endorsible,  in- 
dependent of  any  statute.  It  is  very  important,  in  every  state 
in  the  Union,  to  know  what  is  negotiable  paper  in  each  state  ; 
because  such  paper,  or  contracts,  made  in  each  state,  very 
often  circulate,  and  are  suable  in  every  state ;  and  there  is  no 
subject  on  which  our  law  is  more  unsettled ;  because  what 
contracts  are  so  assignable  in  their  nature,  or  on  general  prin- 
ciples, independent  of  any  statute,  is  yet  uncertain  ;  because 
many  of  the  states  have  adopted  the  said  statutes  of  W.  3, 
and  Anne,  cited  Ch.  20,  a.  3,  and  several  have  not ;  and  be- 
cause several  states  have  statutes  on  this  subject,  varying  more 
or  less  from  those  English  statutes,  as  Virginia  he.  Also,  in 
some  states,  bills,  notes,  orders,  and  other  contracts,  usually 
made  negotiable,  as  above,  are  left  to  rest  wholly  on  the  prin- 
ciples of  the  common  law,  including  the  law  merchant. 

^  2.  The  general  principle  clearly  is,  that  a  chose  in  action, 
or  a  right  in  one  to  sue  another,  to  recover  money  or  property 
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Ch.  34.  in  a  oourt  of  jomee^  is  not  atHgaahle,  ao  as  to  emMe  tka 
Art.  4.  signee  to  meiuhu  ovm  name.  The  policy  of  the  hw  Scrn^ 
K^Y^^  i^  '^^^  asngDinents,  in  order  to  prevent  hwsoita  being 
hiougbt  up  and  multifdied^  Iqr  men  more  litigoas  or  better  aUe 
to  carry  tbem  on,  than  those  having  the  original  right  to  soe. 
But  there  are  three  kinds  of  exceptioos  to  this  general  rule. 
Ist.  In  chancery 9  or  equity  courts,  and  when  the  king  has  been 
a  party,  as  courts  of  this  kind  have  been  viewed  as  having 
such  a  controul  over  the  motives  and  conduct  of  the  parties, 
by  examining  them  on  oath  be.,  as  to  be  able  to  prevent  abus- 
es in  thus  transferring  a  right  to  bring  suits;  and  kings  in 
general,  suing  for  the  public,  as  being  not  likely  to  practise 
abuses  in  such  cases.  2d.  kind  of  exceptions  are  those  made 
by  statutes  enacted  by  our  legislatures,  now  so  numerous. 
These  statutes  are  many  and  variant  in  their  principles  and 
provisions.  There  have  been  but  few  judicial  ooostmctions 
upon  tbem.  It  is,  therefore,  at  present,  in  vam  to  attempt  to 
show  how  far  these  statutes  make  contracts,  or  ekoiet  in  oe- 
iioUf  assignable  or  not.  The  3d  kind  of  exceptions  are  such 
as  the  reason  of  the  Jaw  has  introduced,  to  promote  and  fecili- 
tate  commerce  and  money  operations;  the  benefits  of  which 
have  been  considered  greater  than  the  evils  lo  be  feared  in 
auigning  or  tranrferring  in  such  cases,  the  right  to  bring  ao-> 
tioos.  A  foreign  bill  of  exchange,  or  as  once  called,  autlandj 
payable  to  order,  has  ever  been  an  exception  to  the  general 
rule,  and  within  this  3d  exception.  On  the  other  hand,  every 
contract  not  payable  to  order,  or  bearer,  has  ever  been  sub* 
jeet  to  this  general  rule ;  not  by  statute  exempted  from  it. 
The  said  English  statutes,  and  some  of  our  state  statutes, 
make  inland  bills  and  money  notes,  payable  to  order j  assignable 
as  foreign  bills  are.  How  far  such  inland  bills  and  money 
notes  were  so  assignable  as  to  enable  the  assignee  or  endorsee 
to  sue  in  his  own  name^  before  said  statutes  were  passed,  is 
the  question  now  to  be  considered  ;  and  a  very  material  ques- 
tion it  is  ^  for  if  before,  so  assignable,  they  generally  remain 
so,  notwithstanding  most  of  our  state  statutes  on  the  subject. 
To  form  correct  ideas  on  this  subject,  we  must  resort  to  the 
decisions  made  before  said  English  acts  were  passed,  espe- 
cially that  of  Anne. 

^  3.  A  chose  in  action,  or  contract  to  pay  monies  to  one,  or 
to  his  order,  before  <Ac  9  &  10  W.  3,  c.  17.     When  a  con- 
tract was  so  made,  it  was  evident  the  parties  meant  it  should 
be  negotiable,  so  as  to  enable  the  assignee  to  sue  in  his  own 
name.     But  this  intention  could  not  support  his  action,  further 
^ng^itat-  than  the  law  sustained  it.     And  it  clearly  was  a  question,  if  the 
24^Vanheath  ^^^  ^'^  sustain  such  an  action  on  a  note  be.     Cases.     Six 
r.  'Turner,  2  lust  404.— 2  Keb.  166. 
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handred  years  ago^  ^'  the  old  and  righ^  tustom*^  of  mer-    Ca.  34* 
chants  was  recognized  id  Magna  chartay  ch.  30,  and  often  in    ^rt.  4* 
subsequent  statutes  ;  and  so  was  the  law  merchant    Two  cen-  \^y^\J 
turies  ago,  Hobart  C.  J.  said,  *'  the  cmtam  ofmerehanU  is  part 
of  the  common  law,  of  which  judges  ought  to  take  notice  ;" 
and  ever  since,  this  has  been  the  settled  opinion.     Still  we 
find  no  decisions,  shewing  to  what  contracts  and  actions  this 
custom  extended  ;  but  early  in  the  reign  of  Charles  H.  it  was 
held,  the  law  of  merchants  was  the  law  of  the  land,  and  was 
good  for  any  one  without  naming  himself  merchant. 

^  4.  It  was  for  a  long  time  deemed  necessary  to  shew  or  12  Mod.  16, 
plead  this  custom,  but  A.  D.  1691,  it  was  held  not  necessary ;  ^or^^^'^lt 
as  in  this  case  an  action  was  brought  by  an  endorsee,  against  s^ai.^i 
the  drawer  of  a  bill  of  exchange.     The  pit.  stated,  the  deft*  ^^ow.  318, 
drew  it  according  to  the  custom  of  merchants,  on  W.,  mer*  piJI^^lJi 
chant  at  Rotterdam,  payable  to  H.,  and  alleged  the  custom  ;  Mod.  27. 
that  H.  assigned  the  bill  to  the  pit. ;  that  he  tendered  it  to  W. ; 
and  that  he  did  not  pay  it*— -was  protested  he.     Judgment  for 
the  pit. ;  and  held,  1st.  '*  the  law  of  merchants  is  jut  gentium^ 
and  is  part  of  the  common  law ;"  and  ergo,  ^*  it  is  not  neces- 
sary to  shew  custom  of  merchants."     A.  D.  1 693,  there  was  carth.  200— 
a  like  decision,  and  held,  also,  setting  forth  such  custom  spe-  ^^  ^^-  37, 
cially  in  the  declaration  is  but  surplusage.     Also,  a  bill  of  ex-  steward^l- 
change,  payable  to  A  or  bearer^  is  not  assignable;   but  one  Salk.  1I6.— 
payable  to  order  is,  by  the  authority  given  in  it.     This  was  ^^'  ^®*» 
said  in  regard  to  an  inland  bill,  drawn  by  the  deft,  on  himself;  field  v.  with* 
and  it  is  observable  the  court  said  this  bill  was  assignable  by  erley. 
reason  of  the  authority  given  in  it.    2d»  Held,  this  was  a  good 
bill  between  the  endorser  and  the  endorsee,  '*  for  the  endorse- 
ment is  in  the  nature  of  a  new  bill."     3d.  One's  drawing  a  bill 
makes  him  a  merchabt  quoad  hoc. 

A.  D.  1696,  Treby  C.  J.  said,  "that  bills  of  exchange  at  {J^^^^"- 
first  were  extended  only  to  merchant  strangers,  and  afterwards  2  Luteh. 
to  inland  bilb  between  merchants  trading  one  with  another  I686,  Brans- 
here  in  England  ;  and  after  that  to  all  traders  and  dealers,  and  ^^^^'^ 
of  late  to  all  persons  trading  or  not,  and  there  was  no  occa-  a  Mod.  29« 
sion  to  allege  any  custom,"  and  this  was  not  denied  by  any  of  30. 
the  other  justices.    This  was  before  the  9  &  10  W.  HI. 
And  even  Lord  Holt,  A.  D.  1702,  said,  <'  all  the  difference 
between  foreign  and  inland  bills  is,  that  foreign  bills  must  be 
protested  before  a  public  notary  before  the  drawer  may  be 
charged,  but  inland  bills  need  no  protest."    Many  other  cases 
shew,  that  inland  bills  were  assignable  independent  of  any 
statutes,  so  as  to  enable  the  assignee  to  sue  in  his  own  name,  3  w    j j 
though  there  no  doubt  was  a  time  when  the  law  merchant  was  son  109,  Ma- 
viewed  "  as  confined  to  cases  where  one  of  the  parties  was  a  lynei.Mariuf. 
merchant  stranger."    Probably  as  late  as  1640  or  1650. 
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Ch.  24.        ^  5.  But  if  A  made  his  money  note,  therein  promising  to 

Art.  4.      pay  £10  to  B  or  to  his  order,  and  B  endorsed  it  to  C,  could  Q 

\,^\^'y^  in  his  own  name  sue  A  as  maker,  or  B  as  endorser,  tndepen- 

6  Mod  29,     dent  of  any  statute  ?     This  was  the  litigated  question  which 

31,  Buiier  r.    produced  the  said  3  b  4  of  Anne.  In  this  case,  Buller  v.  Crips, 

many  B^uibo-  *®  "^^®  ^^  *°  *^'*  '^''"^  "  I  promise  to  pay  J.  S.  or  order 
rities  cited,  the  sum  of  £\ 00  on  account  of  urine  had  of  Aim."  J.  S.  en- 
dorsed this  note  to  another,  the  ph.,  he  brought  the  action 
against  the  maker,  and  declared  on  the  custom  of  merchants 
as  upon  a  bill  of  exchange.  Motion  in  arrest  of  judgment. 
Lord  Holt  said,  such  notes  were  "  only  an  invention  of  the 
goldsmiths  of  Lombard  street,  who  had  a  mind  to  make  a  law 
to  bind  all  that  did  deal  with  them."  The  opinion  of  the 
court  appeared  to  be  for  arresting  the  judgment,  and  that  the 
endorsee  might  have  sued  in  the  endorser's  name  ;  and  that 
these  notes  are  not  in  the  nature  of  bills  of  exchange. 
M^^ch^'f  Comyns  speaks  of  a  bill  of  debt  without  seal,  that  bound  the 

F.  1,  F.  2\      merchant  to  pay  money  at  such  a  day.    And  such  a  bill  bind- 
cites  Ma.  71    ing  without  seal  was  by  the  custom  of  merchants,  and  so  with- 
^  out  witness  or  delivery  might  be  made  payable  to  bearer  and 

on  demand  ;  so  it  might  be  made  and  subscribed  by  the  mer- 
chant's servant.  So  a  bill  of  debt  to  a  person  certain,  might  be 
assigned  to  another  toties  quoties.  He  then  refers  to  the  3  & 
4  of  Anne.  Some  think  this  bill  of  debt  described  by  Maly- 
nes,  p.  75,  and  noticed  by  Comyns,  was  a  money  note  so 
assignable  as  to  enable  the  endorsee  to  sue  in  his  own  name. 
But  this  is  very  questionable,  and  for  two  reasons  among 
others.  1.  Malynes  describes  a  material  feature  in  this  bill  of 
debt,  never  it  is  conceived  a  part  of  the  English  or  our  money 
note  ;  for  Malynes  says,  if  a  bill  of  debt  be  signed  by  two  or 
more  as  principals,  each  is  bound  by  the  custom  of  merchants 
only  for  his  part.  2.  He  made  his  bill  of  debt  rest  on  the 
custom  of  merchants. 

%  6.  The  modern  doctrine  is,  *'  that  before  the  statute  of 

Anne,  promissory  notes  were  not  assignable,  or  endorsible  over 

within  the  custom  of  merchants,  so  as  to  enable  the  endorsee 

to  bring   an   action  in  his   own  name   against  the  maker." 

Though  this  doctrine  is  general,  it  is  not  universal.   There  are 

decisions  both  ways. 

cf^k^^M  -      ^  ^*  Decisions  in  support  of  this  doctrine.     The  deft,  gave 

tin.  1  Anne.    ^^  ^^^  P^^'  ^  ^^^^  ^Y  which  he  promised  to  pay  to  him  so  much 

Same  case  2   money  or  to  his  order.     The  pit.  sued  the  note  and  declared 

767.^^"      on  the  custom  of  merchants,  also  laid  a  general  indebitatus 

assumpsit.     On  the  general  issue  entire  damages  were  given ; 

and  on  a  motion  in  arrest  of  judgment,  held  by  the  court  (B. 

R.)  **  that  this  is  not  within  the  custom  of  merchants,  and 

being  no  specialty,  no  action  can  be  grounded  on  it."  And  the 
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marginal  note  is,  "  action  lay  not  on  a  promissory  note  before    Ch.  24. 
the  statute."     In  this  case,  as  the  action  was  brought  by  the    Art.  4. 
promisee,  the  question  as  to  negotiability  could  not  arise.    But  ^^^y^^ 
as  held,  the  promisee  could  not  sue  on  the  custom  of  mer- 
chants ;  quaere,  if  an  endorsee  could.     In  this  case,  as  cited 
in  Lord  Raymond,  Holt  is  made  to  say,  that  in  Horton  t;. 
Coggs  it  had  been  held,  that  such  a  note  was  not  a  bill  of  ex- 
change within  the  custom  of  merchants,  and  that  this  promise 
was  ''  not  sufficient  in  law  to  raise  a  promise." 

^  8.  Error  of  a  judgment  in  the  Common  Pleas,  on  a  like  salk.  129, 
note.  The  pit.  declared  there  was  a  custom  in  London  among  Potter  r. 
merchants  trading  there,  that  if  a  merchant  signed  a  note,  i  ^^e! 
promising  to  pay  to  J.  S.  or  order  &c.,  he  became  bound  by 
the  custom  of  merchants  to  pay  be.     Judgment  reversed, 
which  had  been  given  for  the  pit.    And  Holt  C.  J.  said,  '*  this 
custom  to  oblige  one  to  pay  by  note  without  consideration  is 
void  and  against  law."     Same  case  2  Ld.  Raym*  759. 

^  9.  In  this  case  on  a  motion  in  arrest  of  judgment  the  de-  Bartoo  v. 
cision  was,  as  in  Clerk  v.  Martin,  that  such  a  note  is  not  within  R^ym?'n4.^ 
the  said  custom ;  but  that  the  declaration  ought  to  be  on  a  i  Anne. 
mutuaitiSj  and  the  note  given  in  evidence  ;  for  the  rule  is  ex 
nudo  &c.,  as  in  Potter  v.  Pearson,  and  the  whole  court  re- 
cognised Clerk  V.  Martin  as  law. 

^10.  This  was  error  from  the  C.  B.,  two  counts :  1 .  On  the  wniiams  r. 
said  custom  on  a  note  given  by  the  deft,  to  the  pit.  and  pro-  Cutting, 
mising  to  pay  him  so  much  money  :   2.  IndebitcUus  assumpsit.  J^'J^^^ 
Several  damages  assessed.     But  only  one  judgment  assigned  case  2  Ld. 
for  error,  that  the  count  on  the  custom,  was  void,  and  the  Raym-  826, 
judgment  was  reversed  in  toto.    And  Holt  C.  J.  said,  '^  all  the 
judges  were  of  opinion,  that  a  declaration  on  the  custom  of 
merchants  on  a  note  subscribed  by  the  deft,  to  the  ph.  for  so 
much  money,  or  promising  so  much  money  was  void  ;  for  it 
tended  to  make  a  note  amount  to  a  specialty."    And  BuUer  t;. 
Crips,  above,  was  decided  2  Anne.  In  this  case,  and  in  this  only  Buller  r. 
of  all  these  cases,  did  the  endorsee  bring  the  action.  And  Holt  ^"P«- 
C.  J.  added,  (in  Buller  i;.  Crips)  and  sure  to  allow  such  note 
to  carry  any  lien  with  it  were  to  turn  a  piece  of  paper,  which 
is  in  law  but  evidence  of  a  parol  contract,  into  a  specialty,  and 
besides  to  empower  one  to  assign  that  to  another  which  he 
could  not  have  himself ;  for  since  he  to  whom  this  note  was 
made  could  not  have  this  action,  how  can  his  assignee  have  it  f 
And  he  said  further,  that  these  notes  are  not  in  the  nature  of 
a  bill  of  exchange,  and  that  if  '^  endorsee  had  brought  this 
action  against  the  endorser  it  might  peradventure  lie,  for  the 
endorsement  may  be  said  to  be  tantamount  to  drawing  a  new 
bill  for  so  much  money  as  the  note  is  for,  upon  the  person  that 
gave  the  note,  or  he  may  sue  the  first  drawer  in  the  name  of 
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Ch.  24.    the  eodoner  to  the  endorsee's  use ;  but  it  is  observaUe  this 
Art.  4.      action  by  the  endorser,  that  is,  payee,  against  the  drawer  of 
\^rv^^  the  note,  is  precisely  that  of  Clerk  v,  Martin  be. 
3k4of  ^11.  Soon  after  the  decisions  in  these  cases,  and  some 

Aooe.  others  less  important,  and  many  dictums  and  ai^uroents  oa 

this  subject,  the  English  parliament  enacted  the  3  b  4  of  Anne, 
before  cited,  chapter  20,  art.  3 ;  this  statute  recited,  that  it 
has  been  held  that  money  notes  are  not  negotiable,  so  as  that 
the  assignee  may  sue  in  his  own  name,  and  then  provided  liar 
their  being  negotiable  when  payable  to  order  or  bearer  be. 
This  statute  has  a  very  important  bearing  on  this  subject^ 
though  not  absolutely  considered  such  notes  as  not  negotiable 
so  as  be.  It  is  fairly  to  be  supposed,  that  if  parliament  un- 
derstood that  those  decisions  were  wrong,  above  stated,  it 
would  have  left  them  to  be  corrected  by  after  decisions,  and 
that  it  would  not  have  interfered.  But  from  the  recitals  in^ 
and  the  enactments  of  that  statute,  it  is. fairly  to  be  inferred^ 
that  parliament  thought  negotiable  money  notes  were  very 
useful  in  the  then  increasing  extension  of  trade,  and  that  by 
the  strict  rules  of  law  they  were  not  negotiable  ;  at  any  rate 
it  was  do'ibtful  if  they  were,  and  therefore  it  enacted  a  statute 
expressly  making  them  negotiable  as  bills  were.  Also  it  will 
be  observed,  that  act  considered  these  notes  not  negotiable  in 
their  nature,  as  well  as  not  within  the  custom  of  merchants, 
and  so  they  have  been  generally  considered  since  in  their 
nature  unaided  by  any  statute,  and  on  this  ground  was  Mande- 
ville  V.  Riddle  decided.  Ch.  20,  a.  io,  s.  16.  For  if  the  note 
in  that  case  bad  been  negotiable  in  its  natore,  and  in  virti»3  of 
the  authority  given  in  it,  there  was  nothing  in  the  statute  of 
Virginia  to  take  away  this  its  negotiability.  And  if  so,  then 
an  endorsee  might  have  recovered  against  a  remote  endorser 
on  a  proper  count,  but  the  contrary  in  that  case  was  held  by 
^""'op  «>•  the  Supreme  Court  of  the  United  States.  And,  therefore, 
I'crancbaa?  indirectly  disapproved  of  the  decision  made  in  favour  of  such 
lo  461.  negotiability  of  money  notes  in  their  nature  in  Dimlop  v.  Sil- 

ver b  al.  by  two  of  the  judges  in  the  Circuit  Court  in  the 
district  of  Columbia,  against  the  opinion  of  Judge  MarshaQ, 
about  a  year  before  the  decision  in  Mandeville  t;.  Riddle.  It 
is  true  in  Mandeville  i;.  Riddle,  there  was  only  inddfitaius 
assumpsit  for  money  bad  be.  which  lies  only  between  privies^ 
the  endorsee,  and  his  immediate  endorser.  But  if  under- 
stood, the  note  was  in  its  nature  negotiable  as  a  bill  is,  no 
doubt  another  count  would  have  been  added. 
Malynes  71  ^  12.  Malynes  in  his  lex  Mercatoria^  published  A.  D.  1686, 
^^  ^^'  speaking  of  bills  of  debt  among  merchants,  traders,  and  others, 

says  expressly,  that  '^  the  common  law  of  England  is  directly 
against  this  course ;  for  they  say  there  can  be  no  alienation 
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from  one  man  to  another  of  debts ;  because  they  are  held  Ch.  24* 
ckoses  in  action^  and  such  whereof  no  property  can  pass  by  Art,  4. . 
assignment  or  alienation,  and  many  good  lawyers,  as  well  as 
merchants,  do  wish  that  there  were  an  act  of  parliament  made 
for  establishing  a  like  course  in  England  ;"  that  was,  to  make 
bills  of  debt  negotiable  there,  as  they  were  in  Amsterdam,  Mid- 
dleborough,  Hamburgh,  &lc»  Malynes  then  wrote  two  chapters 
to  shew  the  manner  of  bills  beyond  the  seas,  the  setting  over  of 
bills  of  debt,  (and  his  given  form  of  one  contained  value  re- 
ceived in  merchandise  &tc.)  as  to  selling  these  bills  obligatory, 
as  he  calls  them,  (though  he  annexes  no  seal  or  witness  to  his 
prescribed  form,)  and  the  general  benefits  in  assigning  them 
being  made  payable  to  bearer.  And  further,  Malynes  pro* 
posed  to  establish  in  England  the  usage  of  these  bills  of  debt, 
and  so  implying  clearly,  that  about  nineteen  years  before  the 
said  3  &  4  Anne  they  were  not  much  used  in  England ;  he 
says,  also,  in  the  Eastern  countries,  and  sometimes  in  the  Low 
countries,  they  put  seals  to  them,  and  then  a  delivery  was 
Understood  of  course,  and  also  that  it  was  necessary  to  ex- 
press in  them  what  they  received,  whether  merchandise, 
money,  or  what  kind  of  consideration.  Pretty  clearly  such  a 
contract  was  new  as  a  legal  one  in  English  practice  in 
the  courts  of  law.  So  no  ground  for  supposing  as  some 
do,  that  this  bill  of  debt  mentioned  in  English  books,  was 
the  same*  as  the  English  and  our  money  notes.  As  the 
law  merchant  had  its  rise  in  the  civil  law  and  in  foreign 
ordinances,  which  were  long  received  with  much  reluctance  in 
England,  this  law  merchant  gained  ground  there  slowly  in  all 
respects,  except  in  regard  to  foreign  or  outland  bills  of  ex- 
change, and  matters  in  which  foreign  merchants  were  concern- 
ed ;  hence,  slowly  in  regard  to  inland  bills,  and  very  slowly 
if  at  all  in  regard  to- promissory  noies.  And  since  the  3  &  4 
of  Anne  this  law  merchant  has  not  been  required  to  aid  them ; 
as  that  statute,  as  Lord  Mansfield  observed  in  Grant  v, 
Vaughan,  3  Burr.  1516  &c.,  put  notes  payable  to  order  or 
bearer,  merely  upon  the  footing  of  inland  bills  of  exchange; 
Even  in  this  case  A.  D.  1764,  a  plain  inland  bill  is  repeatedly 
called  a  note,  also  a  cash  note  :  the  same  footing  per  Wil- 
mot  J. 

^13.  Decisions  against  this  doctrine^  and  tending  to  prove 
promissory  notes  were  held  to  be  tvithin  the  custom  of  merchants 
as  inland  bills  of  exchange  were.  1  Cranch  415  it  is  said, 
we  find  before  the  statute  of  Anne,  "  that  it  never  was  adjudg- 
ed that  a  promissory  note  for  money  payable  to  order,  and 
endorsed,  was  not  an  inland  bill  of  exchange."  "  But  we'find 
that  the  contrary  principle  has  been  recognised  in  all  the  cases 
from  the  time  of  the  first  introduction  of  inland  bills  and  pro- 


Williams. — 
A.  D.  1692. 
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Ch.  24.    missorj  notes,  to  the  first  year  of  queen  Anne  ;  and  that  in  one 
Art.  4.      of  them  it  had  been  expressly  adjudged  on  demurrer  in  the 
king's  bench,  and  judgment  affirmed  upon  argument  in  the 
exchequer  chamber  before  all  the  judges  of  the  c6mmon 
pleas  and  barons  of  the  exchequer." 
Carth.  269  ^14.  Cases  to  this  purpose.  .  In  this  case  John   Pullen 

Wiiliains  V.  made  his  note,  and  thereby  promised  to  pay  £12  lOs.  to  Jos. 
Williams,  on  a  day  certain ;  he  endorsed  it  to  Daniel  Foe,  and 
he  endorsed  it  to  the  ph.,  Thomas  Williams,  a  goldsmith  in 
Lombard  street,  for  like  value  received.  The  pit.  as  the  last 
endorsee,  sued  the  last  endorser,  and  declared,  ^'  that  the  city 
of  London  is  an  ancient  city,"  and  on  a  custom  in  it,  time  out 
of  mind,  among  merchants  and  other  persons  residing  and  ex- 
ercising commerce  within  the  realm  of  England,  used  and 
approved  he.  stating  a  custom  that  included  said  note  and 
endorsements  &c.,  then  stated  the  making,  and  endorsements 
of  it  made  by  said  Pullen,  a  merchant,  according  to  the  cus- 
tom of  merchants,  and  said  endorsements  according  to  it* 
Notice  to  the  drawer  and  his  refusal  to  pay,  whereby  the  deft., 
according  to  the  usage  and  custom  of  merchants  became 
liable  to  pay  the  pit.,  and  in  consideration  thereof  promised  to 
pay  it  inc.,  alleging  tliey  were  all  persons  who  traded  by  way 
of  merchandise  &c.  A  frivolous  plea  pleaded,  and  the  pit. 
demurred  and  had  judgment  in  the  B.  R.  Deft,  brought 
error  in  the  exchequer  chamber.  Objection  was,  that  the  pit* 
bad  not  declared  on  the  custom  of  merchants  in  London,  or 
any  other  particular  place,  but  had  declared  on  a  custom 
through  all  England,  and  if  so,  it  is  the  common  law,  and  then 
it  ought  not  to  be  stated  by  way  of  custom  ;  and  if  a  custom^ 
then  stated  as  of  a  particular  place,  whence  a  venue  might 
arise  to  try  it ;  answered  the  custom  of  merchants  as  to  bills  of 
exchange  is  a  part  of  the  common  law  of  which  the  judges 
take  notice  ex  officio j  as  held  in  Carter  v.  Downisb.  So  need- 
less specially  to  state  it  as  it  is  enough  to  say,  one  according 
to  the  usage  and  custom  of  merchants  drew  a  bill  he.  Hence, 
all  stated  relative  to  the  special  custom  is  surplusage,  and  the 
declaration  good  without ;  so  held  the  judges,  and  judgment 
affirmed  for  the  endorsee.  There  is  no  doubt  but  the  law 
merchant  is  a  part  of  the  common  law,  and  the  decision  in 
this  case  by  all  the  judges  must  have  been  on  the  ground,  that 
this  note  came  within  the  law  or  custom  of  merchants.  Yet 
it  does  not  appear  that  this  was  made  a  question,  and  also  the 
deft,  who  might  have  made  this  question,  pleaded  a  frivolous 
plea  in  the  B.  R.  Was  this  an  adversary  suit  f  See  Hodges 
9.  Steward  ;  Sarsfield  t;.  Witherly,  ante  s.  4. 
wri^ir*^  ^16.  Moor,  a  goldsmith,  gave  two  notas  payable  to  Lewis^ 

LewU.- ''    *e  deft.  5  he  Oct.  19,  1693,  endorsed  them  in  blank  and 
6  Mod.  147.— 2  Stra.  llTl&.—l  Wils.  147. 
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delivered  them  and  eight  others  to  one  Zoucb  to  whom  he  was  Ch.  24^ 
indebted .;  he  the  same  day  delivered  them  to  the  pits.,  being  Art.  4. 
goldsmiths,  and  they  paying  for  them.  Moor  soon  after  fail*  K^^rxj 
ed,  and  the  main  question  was  if  the  pits,  had  seasonably 
demanded  payment  of  him.  And  Holt  C.  J.  held,  that  gold- 
smith's bills  were  governed  by  the  same  laws  and  customs  as 
other  bills  of  exchange,  that  every  endorsement  is  a  new  bill ; 
and  that  every  endorser  is  liable  as  a  new  drawer.  That  by 
custom  every  endorser  is  only  liable  in  default  of  the  first 
drawer ;  that  every  endorsement  must  have  convenient  time 
to  demand  payment ;  and  that  the  assignment  of  a  note  not 
payable  to  order,  (as  was  ihe  case  of  one  of  these  notes) 
charges  the  endorser,  not  the  drawer;  as  such  a  note  not 
payable  to  order  is  not  assignable ;  but  that  the  words,  or  to 
his  order  give  authority  to  the  payee  to  assign  by  endorsement, 
and  is  the  first  drawer's  agreement  to  answer  it  to  the  assignee. 
This  case  weighs  but  little  ;  for  in  it  we  have  only  Holt's  opin- 
ion, who  nearly  at  the  same  time  joined  in  the  decisions  in 
Clark  V,  Martin,  and  the  other  cases  cited  above  on  the 
other  side  of  the  question.  He  too  in  this  case,  Hill  b  al.  v. 
Lewis,  spoke  only  of  goldsmith's  bills.  And  as  to  a  season- 
able demand,  and  the  liability  of  an  endorser  to  his  immediate 
endorsee  on  a  note,  one  of  them  not  made  payable  to  order« 
so  not  negotiable.  And  as  the  pit.  declared  first  as  on  a  bill 
of  exchange;  2.  a  muiuatus ;  3.  an  indebitatus  assumpsit 
for  money  laid  out  for  the  deft's.  use,  all  Holt  said  might  well 
have  relation  to  the  endorser's  liability  to  his  endorsee  on  one 
or  more  of  these  counts,  and  it  is  more  reasonable  to  suppose 
Holt  was  thus  to  be  understood,  than  to  suppose  he  palpably 
contradicted  himself  in  this  and  the  other  cases  cited  on  the 
same  subject  much  agitated,  and  all  about  the  same  time. 
Further,  what  could  a  note  not  payable  to  order  or  bearer, 
and  so  in  no  manner  negotiable,  have  to  do  with  the  custom  of 
merchants,  or  with  the  rules  of  law  relating  to  a  money  note 
or  bill  payable  to  order  f  And  there  was  no  separation  of  the 
notes. 

(^16.  This  was  an  action  on  a  note  to  pay  sixty  guineas  on  4  Mod.  248, 
a  contingency,  so  not  within  the  custom  of  merchants  on  that  ^^'JJ^^"^" 
account.     And  so  judgment  for  the  deft.,  the  ph.  declaring  on  a.  D.  1693. 
that  custom ;  but  it  was  said  if  the  note  had  been  given  by 
way  of  commerce  it  had  been  good.     See  the  declaration  at 
large  and  demurrer  to  it ;  and  as  in  Hill  d.  Lewes  the  pit.  de- 
clared as  on  a  bill  of  exchange.     The  dictum  seems  to  have 
been  only  the  saying  of  counsel.     It  does  not  appear  4  Mod-  A.  D.  1696, 
em,  that  the  judges  did  any  thing  more  than  give  judgment  £[^^^**^^  *' 
for  the  deft.,  therefore  this  case  is  not  very  material.     See 
.Bromwick  v.  Lloyd,  ante  s.  4  also  cited,  to  prove  notes  were 
negotiable  before  the  statute,  but  oh  examination  there  does 
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Ch.  24.    DoC  appear  any  qoestion  made  or  decided  material  to  tbe  pre« 
Jlrt.  4«      sent  purpose.    Tbe  declaratioii  staled  a  special  costooo  in 
\^y*^J  London,  and  a  note  made  according  to  it  to  pay  £26  lik.  9d. 
on  demand  to  the  pit.  not  said  to  order  or  bearer.     Plea  was, 
tbe  deft,  lived  at  Brentford  and  not  at  London.     Ph.  de- 
murred, because  the  deft,  traversed  matter  not  traversable, 
and  because  it  tended  to  tbe  general  issue  fac.    Judgment  of 
course  for  the  pit.  on  the  pleadings. 
175.    a!"d.        ^17.  The   deft,  gave   bis  note  for  himself  and  partner, 
1607.  Pinck*  joint  merchants,  to  Hutchins  or  bis  order.     He  endorsed  it  to 
■•7  f .  Hall,    ibe  pit.     He  declared  on  the  custom  of  E«ngland  to  which  the 
deft,  demurred  :  1.  Because  tbe  declaration  being  by  tbe  cus- 
tom of  England  be.  was  ill,  for  the  custom  of  Enghod  is  tbe 
law  of  England,  which  tbe  judges  notice  ex  officio  :   2.  Other 
objections  not  material  &c.     Judgment  for  tbe  ph. ;  this  too  of 
course  was  on  the  pleadings. 
3  Salk.  er,         §  18.  If  a  bill  be  made  payable  to  A  or  bearer,  tbe  bearer 
Nicholson  v.  nmgt  gye  in  A's  name  &c.  (old  notion.)     "  But  if  made  pay- 
9  W.  111.        *^1^  10  A  or  order,  an  assignee  may  sue  m  his  own  name, 
because  the  order  must  be  made  by  endorsement  or  the  like, 
to  shew  the  drawer's  consent;^'  same  case  1  Ld.  Rayro.  180, 
where  it  is  said  a  goldsmith  made  a  note  promising  to  pay  one 
Mason  or  to  bearer  £100,  and  Mason  delivered  it  to  tbe  pit. 
for  £100  value  received.   Held  as  above.   The  only  point  tbe 
court  had  to  decide  in  this  case  was,  as  the  law  then  was,  that 
the  bearer  could  not  sue  in  his  own  name  ;  and  it  is  hardly  to 
be  supposed  that  the  court,  as  a  court,  gave  a  fonnal  opinion 
upon  a  contract  to  order  not  before  it. 
8  Salk.  67,         d  19.  In  this  case  Salkeid  states,  that  a  bill  drawn  payable 
BarUKL--       ^  ^'  ^*  ^^  order,  is  within  the  custom  of  merchants,  and  may 
12  Yi,  111.      be  negotiated  and  assigned  by  the  custom  and  the  contract  of 
the   parties ;   otherwise  if  to   bearer,  and   cites  Hodges  o. 
Steward.     A  bill  is  mentioned  in  this  case  and  not  a  note. 
8  Salk.  66,         $  20.  Ruled,  that  where  a  bill  is  drawn  payable  to  W.  R. 
Field!—  *'     ®'  order,  and  he  endorses  it  to  B,  and  he  to  C,  and  he  to  D, 
6  w.  ill,        D  may  sue  any  of  the  endorsers,  because  every  endorsement 
^^6*»  »•       is  a  new  bill,  and  implies  a  warranty  by  the  endorser  that  the 
money  shall  be  paid.     In  this  case  also  the  report  is  as  to  a 
bill.     And  3  Salk.  68,  69,  decided  if  a  pit.  declare  on  a  cus- 
tom for  the  bearer  to  bring  the  action,  and  the  deft,   demur 
and  does  not  traverse  the  custom,  the  ph.  must  have  judg- 
ment.    Here  was  judgment  n^rely  on  the  pleadings  against 
the  rule  the  bearer  could  not  sue.     The  pit.  it  will  be  observ- 
ed in  some  of  the  prior  cases  recovered  on  this  principle ; 
where  he  declared  on  a  special  custom  in  London  and  the 
deft,  did  not  traverse  it.     This  was  enough  to  entitle  the  pit. 
to  judgment,  though  on  proper  pleadings  he  could  not  have 
bad  it. 
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^21.  Many  other  cases  arts  cited  tp  shew  notes  we«e  ne-  Ch.  24. 
gotiable  before  the  statute,  as  Cromwell  v.  Floyd,  Newmao's  ^rU  4. 
case,  12  Mod.  241  decided,  a  bearer  of  a  bill  is  not  liable  to 
be  sued ;  6  Mod.  367,  Woolvil  ».  Young  k,  al.  turned  on  a  Several 
defect  in  the  declaration.  Hawkins  v.  Cardy,  1  Salk.  64,  was  *^^ 
decided  on  the  assignment  of  only  a  part  of  the  debt  due ;  and 
any  thing  said  further  was  mere  dictum  and  ex  gratia.  12 
Mod.  244,  Lambert  v.  Oakes,  10  W.  Ill,  was  only  Holt's 
opinion,  and  only  decided  there  must  be  a  demand  on  the 
drawer  before  the  endorser  is  liable :  1  say  Holt's  opinion, 
because  it  will  be  recollected  that  a  few  years  after  this  he  was 
so  clear  and  decided  in  Clerk  v.  Martin,  Buller  v.  Crips,  bc» 
against  the  negotiability  of  notes  before  the  statute.  There- 
fore, we  must  be  careful  how  we  admit  obiter  dicta  ascribed 
to  Lord  Holt  inconsistent  with  his  subsequent  settled  decisions. 
See  Lambert  v.  Oakes,  Ch.  20,  a.  15,  s.  5;  12  Mod.  380, 
Carter  o.  Palmer ;  12  W.  III.  So  in  this  case  we  have  only 
Holt's  opinion,  and  only  decided  a  promise  to  one  and  bearer 
is  not  negotiable,  and  as  to  what  might  seem  farther  could  not 
have  the  weight  of  authority.  A  few  other  cases  have  beea 
cited  to  prove  this  negotiability  before  the  statute  not  very 
material. 

^  22.  On  the  whole,  a.  great  number  of  cases  at  difTerent 
times  have  been  cited,  mostly  noticed  above,  to  prove  that  a 
money  note  payable  to  order,  was  in  its  nature  and  before  the 
said  3  &  4  of  Anne  negotiable,  so  that  the  assignee  of  endor- 
see of  it  could  sue  and  recover  it  in  his  own  name,  and  to  his 
own  use,  against  the  maker  or  any  endorser  by  the  pit's,  en- 
dorsee. But  on  a  close  and  critical  examination  of  the  cases 
it  will  be  found  their  weight  is  far  inferior  to  their  number,  so 
that  they  have  generally  been  decided  on  the  forms  of  plead- 
ings, and  upon  collateral  points  in  them  ;  often  without  argu- 
ment, and  that  many  of  them  embrace  only  Lord  Holt's  opin- 
ions and  dicta^  clearly  overruled  if  reported  correctly  in  the 
solemn  decisions,  in  which  he  afterwards  confidently  joined, 
subsequently  made  in  Clerk  t;.  Martin,  Buller  v.  Crips,  Pot- 
ter p.  Pearson  &c.  he.  On  a  full  view  of  them  this  inquiry 
arises,  namely  :  if  they,  as  some  urge,  clearly  proved  this 
negotiability  of  notes  in  question,  why  was  so  little  notice  taken 
of  these  cases  by  court  and  counsel  in  Clerk  t;.  Martin,  and 
the  latter  cases  well  considered,  and  which  settled  the  law  at 
least  for  the  time,  against  such  negotiability,  and  which  pro- 
duced the  said  statute  of  Anne.  Also  it  is  to  be  observed, 
that  parliament  in  passing  this  act  expressly  recited,  that  it  had 
been  decided  that  these  notes  were  not  so  negotiable,  and 
took  no  notice  of  different  decisions,  not  so  much  as  to  say 
there  were  doubts  on  the  subject. 
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Ch.  24.  §  93«  Tbe  fair  yiew  of  this  subject  seems  to  be  in  this  man- 
Art.  4.  ner.  Long  before  the  statute  of  Anne,  there  were  much  in 
use,  and  beneficially,  among  traders  and  brokers,  the  verbose 
notes  called  bills  of  debt,  above  described,  at  Amsterdam  and 
many  other  places  on  the  continent.  As  trade  and  money  op- 
erations increased  in  England,  these  instruments,  and  short 
notes  somewhat  on  the  same  principles,  became  useful  there, 
and  especially  in  Lombard  street,  and  more  especially  among 
the  goldsmiths  of  tliat  street,  the  then  brokers  &c.  Such  in- 
struments, not  proper  bills  of  exchange,  being  found  to  be  very 
useful  and  convenient,  the  merchants,  traders,  and  brokers, 
and  some  judges  and  lawyers  favoured  them  and  countenanc- 
ed their  negotiability  ;  and  endeavoured  to  draw  them  within 
the  custom  of  merchants,  and  to  rank  them  among  real  bills  of 
exchange.  Hence,  sometimes  they  were  sued  as  such,  and 
by  bearers  and  by  endorsees  ;  and  these  sometimes  recovered 
judgments,  without  argument ;  sometimes  on  the  deft's.  default, 
or  defects  in  his  plea  ;  sometimes  because  the  ph.  laid  a  spe- 
cial custom,  and  declared  on  a  note  brought  within  it,  and  the 
deft,  admitted  the  custom  by  not  traversing  it,  as  in  Hodges  v. 
Steward,  above.  And  several  forms  of  declarations  in  such 
cases,  got  inserted  in  Rastell  and  other  books  of  entries.  Still, 
as  Malyues  ststed,  these  proceedings  on  these  notes,  as  on  real 
bills  of  exchange,  and  as  so  negotiable,  were  against  the  prin- 
ciples of  the  common  law.  At  last  the  attention  of  Lord 
Holt,  and  of  the  other  judges  of  the  king's  bench,  was  partic- 
ularly drawn  to  these  proceedings,  and  to  this  subject ;  and  so 
much  so,  that  Lord  Holt  was  led  to  say  the  go}dsmiths  of 
Lombard  street  were  attempting  to  make  new  law,  and  to  op- 
pose them  totis  viribtM^  and  their  new  proceedings  ;  while  the 
judges  of  the  common  pleas,  and  the  barons  of  the  exchequer 
did  not  for  a  time,  at  least,  lean  against  them,  but  who  con- 
curred with  the  judges  of  the  king's  bench ;  when  early  in 
the  reign  of  queen  Anne,  the  subject  was  much  discussed,  and 
it  became  necessary  to  decide  the  cases  strictly,  according  to 
law  ;  and  when  too,  the  strong  and  clear  distinctions  came  to 
be  made  between  inland  bUls^  and  promissory  noies^  which  were 
made  in  the  said  statutes  of  W.  3,  and  of  Anne.  Distinctions 
so  strong  and  clear,  that  it  is  difficult  to  conceive  how  report- 
ers ever  confounded  such  bills  and  notes,  after  the  said  statute 
of  W.  3  was  passed. 

On  a  careful  review  of  this  subject,  we  may  conclude,  though 
not  without  some  doubts,  that  no  chose  in  fiction^  proper  bills 
of  exchange  excepted,  is  assignable,  negotiable,  or  endorsable, 
as  aforesaid,  in  any  state  in  the  Union,  but  in  virtue  of  some 
statute  adopted  or  enacted* 
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§  34.  A  bond  is  not  assignable  on  the  statute  of  Virginia,    Ch.  24. 
of  1748,' &c,  so  as  to  enable  the  assignee  to  sue  in  bis  own     Art,  5. 
name  ;  as  where  the  condition  is  coUateraiy  and  it  is  necessary   Vi^V^Vi^ 
to  assign  breaches^  and  to  call  in  a  jury  to  assess  damages.  6  Cranch  82, 
But  generally,  a  bond  to  be  so  assignable  must  be  for  the  pay-  If^^^  '• 

r  J  ^  '  r^     •  n'iriii    Harwood. 

ment  of  money  and  a  sum  certam.     Craig  v.  Craig,  1  Call. 
483;  Henderson  v.  Hepbiem,  2  Call..  332. 

§  26.  JSTotes  fyc.  partially  assignable  in  Virginia.     By  her  J^™"*^,^^* 
statute,  no  right  is  given  to  sue  the  assignor.     Such  an  action  j^j^die?^  ^^ 
can  be  su{)ported  only  on  the  assignor's  implied  promise,  rais- 
ed by  law.     Hence,  can  be  only  between  the  assignee  and 
his  immediate  assignor.     As  the  assignment  is  made'  to  a  par- 
ticular person,  the  law  implies  a  promise  to  him,  and  to  him 
only ;  but  it  raises  no  promise  to  any  other ;  there  is  no  fact 
on  which  to  imply  such  promise ;  none  between  A  and  C, 
when  A  assigns  to  B,  and  B  to  C  ;  there  is  a  privity  between 
A  and  B,  but  none  between  A  and  C^     The  implied  promise  Machie  &a]. 
growing  out  of  the  assignment  or  endorsement  is  not  viewed  wi^y^2ia 
as  having  been  made,  by  said  statute  of  Virginia,  assignable ; 
so  the  assignee  of  that  promise  cannot  sue  indebitatus  assump- 
sit on  it.     But  C  may  sue  A  in  equity^  as  the  endorsee  of  a  3Cranch3ll, 
promissory  note  payable  to  order,  cannot  in  Virginia,  at  law,  sumrt-^i 
sue  a  remote  endorser,  but  may  sue  him  in  a  court  of  equity.  Hen.  k  M* 
The  assignor  of  a  bond  in  Virginia,  is  liable  to  the  assignee  on  ^^' 
general  principles,  if  the  obligor  prove  insolvent ;  and  this  is 
proved  generally  by  the  officer's  return,  no  effects^  on  an  exe- 
cution against  the  obligor. 

Art.  5.  §  1.  If  a  become  indebted  to  B  for  goods  sold, 
work  done  he.  be.,  there  are  sundry  cases  in  which  A  may 
discharge  his  debts,  absolutely,  or  conditionally  by  making,  as- 
signing, or  endorsing  to  B  a  chose  in  action,  as  Ch.  20,  a.  19, 
ante,  several  cases.  See  also  Ch.  20,  a.  20,  s.  6  to  10,  several 
principles  and  cases  of  paying  in  notes  or  bills.  See  further 
Ch.  165,  sundry  cases  when  a  bill  pays  a  debt  or  not. 

§  2.  Several  rules  to  be  extracted  from  the  cases  in  the 
books,  and  usually,  a  contract  of  a  superior  obligation  dischar- 
ges one  inferior,  as  a  hood  or  simple  contract — ^2d.  If  the 
creditor  accept  in  satisfaction  of  his  debt,  his  debtor's  contract 
or  that  of  a  third  person,  absolutely  and  fairly — 3d.  If  he 
accept  such  conditionMy,  and  parts  with  it  so  that  the  debtor 
cannot  have  it  if  he  pay  his  first  debt — 4tb.  If  the  creditor 
for  his  goods  sold,  he.  accept  of  the  buyer  a  note  or  contract 
of  a  third  person,  and  is  guilty  of  laches  in  getting  it  paid,  or 
indulges  him  beyond  his  contract — 5th.  Or  if  the  seller  or 
creditor'  take  his  debtor's  contract,  or  that  of  a  third  person, 
(not  as  absolute  payment)  and  so  manage  it  that  he  cannot,  or 
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Ch«  34.    do  DOC  restore  his  debtor  to  the  faD  benefit  of  it  he  wouM  hsv* 
Jirt.  5.     had  if  be  had  not  parted  with  it,  then  it  is  pafoieiit  lor  the 
^^^V"Vi/  goods,  be. 

H^^i!f *''  ^  ^'  '^^^  ^^  ^  Ftr^iiiui  moU  paga  friar  dtiif  The 
ror  9.  John-  sctioa  was  osiUH^tit  for  goods  sold  and  deliVered,  and  raooey 
^oa.  had  and  received.    Plea,  «e«fr  promised^  by  Harris.    John- 

ston, the  original  pit.,  at  the  time  of  the  sale,  received  of  Har* 
ris  the  note  of  Clingman  b  M'Gaw,  payable  to  the  order  of 
John  Towey,  or  order,  endorsed  by  him  in  blank  to  Harris^ 
payable  April  2,  1798,  when  paid  to  be  in  full  for  the  goods, 
whence  Johnston  received  this  note  conditionally,  endorsed  to 
him  in  blank  by  Harris,  when  he  had  the  goods ;  and  after- 
wards Johnston  endorsed  it  to  John  Donlap,  who  April  19, 
1798,  sued  Harris  in  the  court  of  Hustings  in  Alexandria,  on 
bis  endorsement,  striking  out  Johnston's  name,  and  making 
Harris'  endorsement,  direct  to  Dunlap.  Judgment  for  him,  as 
by  the  law  of  Virgbia  the  endorsee  may  recover  against  his 
immediate  endorser,  though  not  against  a  remote  one  at  law. 
Harris  appealed  to  the  district  court  of  Dumfries,  which  re- 
versed the  Hustings  judgment ;  and  Dunlap  appealed  to  the 
court  of  appeal,  which  affirmed  the  judgment  of  the  district 
court.  The  reversal  was  because  in  Virginia,  Dunlap  could  not 
strike  out  Johnston's  intermediate  blank  endorsement,  and  there- 
by make  Harris,  Dunlap's  immediate  endorser.  Held,  John- 
ston  could  not  recover  for  the  goods,  as  he  bad  received  the  note 
as  conditional  payment  and  patted  it  away  ;  for  the  endorse- 
ments of  the  note  passed  the  property  in  it  to  Dunlap,  and 
evidence  it  was  sold  for  a  valuable  consideration  ;  and  dien  to 
recover  for  the  goods  would  be  receiving  double  satisfaction. 
Cited  Ransdale  v.  Morgan  as  in  point,  Cb.  165,  a.  3.  In  the 
case  of  Young  v.  Clarke  the  note  had  not  been  passed  away ; 
and  Harris  was  liable  in  equity  on  his  endorsement  to  a  remote 
endorsee.  And  if  Harris  paid  for  the  goods,  he  was  entitled 
at  any  rate  to  the  note,  as  beneficially  to  him  as  it  was  when 
Gordon  k,  b1.  he  parted  with  it. 

exccuto"'  ^  ^*  Partners,  to  recover  on  a  Vii^nia  bond  taken  to  one 
of  them,  his  heirs  &c.,  must  aver  it  was  taken  to  their  use,  or 
that  he  or  his  representatives  assigned  it  to  them.  2d.  The 
assignee  must  state  the  assignment  in  his  declaration.  3d.  A 
bond,  dated  Jan.  4,  1775,  will  not  support  a  declaration  stat- 
ing one  as  bearing  date,  Jan.  4,  1773. 
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Ch.  35. 

CHAPTER  XXy. 

ASSOlfPSIT.    CONSIQNBiENT& 

^  1.  The  general  prindpk  is  that  "  the  consignor  of  goods  ^,?^^  ^, 
may  in  case  of  the  insohency  of  the  consigneej  stop  diem  in  2lJ!^\  r. 
IransUu,  any  time  before  they  get  into  his  €U^tnal  possession.*^  464,  Ellis  v. 
A  "  constructive  delivery  to  the  vendee^  is  not  sufficient ;  but  ch"i82^a*7 
an  inctucl  delivery  is  necessary  to  divest  the  vendor's  right  to  _i  johii8.iL 
stop  the  goods  in  transitu;**  and  this  on  equitable  principles,  214.— i  Ld. 
first  established  in  chancery^  and  since  adopted  by  die  courts  a!^.'^^'^' 
of  law.     This  rule  was  first  laid  dowq  by  Lord  Hardwicke, 
in  Snee  v.  Prescott,  5  Burr*  2680. 

^  3.  The  cases  seem  to  turn  on  what  is  an  actual  ddivery 
to,  or  an  actual  possession  in  the  consignee  or  vendee.  This 
question  often  arises,  not  only  under  the  head  of  consignments, 
but  under  many  other  hea(is ;  as  of  assignments,  bills  of  lad* 
ing,  factor,  lien,  possession,  &lc.  So  when  the  possession  of 
the  common  carrier  is  that  of  the  vendor  or  vendee.  See 
Carrier,  Ch.  23,  several  cases. 

^  3.  Consignment  in  commerce,  is  the  delivery,  or  making  ^H.  Bi.  d67, 
over  goods  to  another ;  and  goods  are  said  to  be  consigned  to  error."'  "*  ' 
a  factor,  when  they  are  sent  to  him  to  be  sold,  whether  on  the 
delivery  to  him  they  are  so  mixed  with  his  goods  as  not  to  be 
distinguished  firom  his,  or  kept  separate  and   distinct  from 
them. 

§  4.  One  Harvey  loaded  goods  on  board  k  ship,  and  con-  v^"**^'^' 
signed  them,  to  Evans ;  but  by  the  invoice  they  appeared  to  till.— 12  Mod' 
be  the  property  of  Harvey.    Evans  sued  Martill  for  the  goods.  I5fl.— i  Ld. 
The  court  held  that  the  invoite  signified  but  litde  in  this  case ;  ?S^^*l^irT 

...  I  .  i»i  11.    I  ;1U.  ol  £4.009. 

but  that  It  was  the  consignment  of  the  goods,  which  vested  —3  Esp.  Cas. 
the  property  in  Evans.     But  had  they  been  consigned  to  him  J?!^  ^*  ^ 
on  account  of  Harvey,  he  would  have  only  been  factor  to  East  211. 
Harvey,  and  Harvey  must  have  sued  for  them.     When  the  4  Barr.  204«. 
consignee  may  sell      See  Lichborrow  v.  Mason,  ante ;  and 
6  Term  R.  674,  633. 
§  5.  By  this  act,  and  the  other  custom  house  acts,  the  Un>t««'  s^t«« 

^       .  1  J  1    '  *ct,  July  3i. 

owner  or  consignee  may  enter  the  goods  or  cargo  at  the  cus-  1739,  sect 
tom  house.     But  this  does  not  affect  the  right  of  property  ^3* 
that  must  be  looked  for  and  found,  on  general  principles  of 
law. 

^  6.  A  consignor  has  no  right  to  stop  the  goods  in  transitu^  123  Kettiocli 
when  the  consignee  has  paid  the  value  of  them  ;  but  has  if  v.  Craigw-*? 
only  a  part  of  them  is  paid  for.    See  this  case .  Ch.  30.    If  ^'  ^  **>• 


*/ 
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Ch.  35.    goods  be  assigned  to  a  factor,  and  before  they  come  into  his 
iietual  posseastofiy  he  accepts  biUs  drawn  by  the  consignor,  and 
pay  part  of  the  freight,  and  become  insolvent ;  the  consignor 
may  stop  them  in  transitu*    And  there  is  a  great  difference  be- 
tween payment  and  liability  to  pay.    ^*  In  every  instance  where 
goods  are  sent  by  way  of  sale,  the  party  to  whom  they  are 
sent,  is  liable  to  pay  ;  but  till  he  has  paid,  in  case  of  failure, 
the  owner  may  stop  them  m  transitu.     Paying  a  part  of  the 
freight  as  factor,  cannot  be  considered  as  taking  possession  of 
the  cargo.    When  payment  is  made,  the  sale  is  complete,  and 
the  doctrine  of  a  lien  does  not  apply.     A  factor's  lien  ceases 
when  he  parts  with  the  possession,  and  he  cannot  stop  in  tran- 
situ. 
1  East  4, 6.         ^  7.  Iq  this  action,  brought  by  Hunt  &e;  al.  assignees  of 
-^D^U^  Bennett  &  al.  against  Ward,  the  goods  had  been  sent  by  or- 
467,  Hunt  k,  ders  from  the  vendee  to  a  middle,  man,  between  the   vendor 
al.  V.  Ward.    gQ(]  vendee ;  and  the  court  held  that  they  might  be  stopped  in 
transitu,  on  the  bankruptcy  of  the  vendee.     P.  469,  Buller 
J.  said,  ^^  there  may  be  cases  where,  as  between  the  buyer 
and  seller,  if  no  bankruptcy  or  insolvency  happen,  the  goods 
are  considered  in  the  possession  of  the  buyer,  the  instant  they 
go  out  of  the  possession  of  the  vendor :  as  if  A  order  goods 
from  B,  to  be  sent  by  a  particular  carrier ,  at  his  risk,  the  de- 
livery to  the  carrier,  is  a  delivery  to  the  vendee,  to  every  oth- 
er purpose  ;  but  still  if  he  become  a  bankrupt  before  the  car- 
rier actually  deliver  them   to  him,  I  should  hold  the  vendor 
might  seize  them  ;  because  that  is  only  a  constructive  delivery 
to  the  vendee :  but  an  actual  delivery  is  necessary  to  devest 
the  vendor's  right  of  stopping  the  goods  in  transitu,^^  and  this 
right  ^^  is  founded  only  on  equitable  principles,"  "  originally  es- 
tablished in  courts  of  equity,  and  since  adopted  in  courts  of 
law." 
^u^^Th'  ^      ^  ®'  ^^^   ^c/  of  consignments  in  war  and  peace.      If 
Paschei  de     ^f eight  is  to  be  paid  in  an  enemy's  country,  it  very  strongly  ar- 
Biiboa.  gues  that  the  property  is  in  the  consignee.     In  him,  goods  or- 

^  — 8"c'  ^'"^h  ^®*^®^  ^^^  ^^  delivery  to  the  master  in  time  of  war.  In  time 
317,835,382.  of  peace,  it  may  by  agreement  be  otherwise  :  for  then  the  in- 
terest may  continue  in  the  consignor  till  arrival.  In  war  this 
is  not  allowable.  And  it  is  necessary  the  bills  of  lading  declare 
on  whose  account  and  risk  the  goods  are  shipped.  1  Johns. 
R.  1. 
Lex.  Mer.  ^  9.  Where  goods  are  consigned,  the  consignee  by  the  laws 

Am.  47.         ^f  jjjg  United  Statesj  is  deemed  owner,  for  the  purpose  of 

paying  the  duties. 
mS'dJ^'^*^'      ^  ^^*  Delivery  of  the  goods  to  the  carrier  appointed  by 
Peck.-^^  ^'  ^^^  consignee,  is  a  delivery  to  him.     As  where  a  trader  in 

East,' 28.— Abbott  8d.  ed.  361. 
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Warwickslnre  ordered  goods  from  a  dealer  in  London  to  be  Ch.  S5. 
sent  by  a  particular  carrier.  The  goods  (gin)  were  deliver-  ^ry^J 
ed  accordingly,  but  were  left  on  the  road  till  the  time  e]q)ired 
for  the  transportation  mentioned  in  the  permit ;  they  were 
seized  accordingly.  The  dealer  who  consigned  them,  paid 
tbe  booking,  and  brought  his  action  on  the  case  against  the 
carrier,  to  recover  the  value.  Judgment  for  the  defts.  on  the 
ground  tbe  property  had  vested  in  the  consignee,  and  there- 
fore, to  him  only  was  the  carrier  liable. 

^11.  And  Lord  Kenyon  C.  J.  said  he  could  not  admit  (as 
was  urged)  the  ^'  right  of  property,  on  which  this  action  is 
founded,  is  to  fluctuate  according  to  the  choice  of  the  consign- 
or or  consignee,"  so  that  either  may  sue  the  carrier.  He  is 
the  person  to  sue,  who  has  sustained  the  loss  by  the  carrier^s 
negli*^ence,  and  he  is  the  owner  of  the  goods.  After  the 
above  delivery,  the  vendee  will  run  the  risk  :  the  damnum  ci 
injuria  was  to  him,  and  not  to  the  consignor.  Davis  o.  James. 
The  consignor  was  allowed  to  sue  the  carrier,  because  he  was 
to  answer  to  him  the  price  of  the  carriage  :  '^  he  stood  there- 
fore, in  tbe  character  of  insurer  to  the  consignee,  for  the  safe 
arrival  of  the  goods.'*  And  in  Moore  v.  Wilson,  the  court  Moorer.wa; 
went  on  the  same  ground.  The  action  rested  on  the  agree-  JJ^®  ^""'* 
ment  between  the  carrier  and  the  pits,  who  were  to  pay  him. 
1  Johns.  R.  214,  228;  Hardress,  321 ;  1  Atk.  245;  1 
Stra.  129. 

^  12.  Though  it  be  a  general  rule,  that  if  goods  be  deliv-  p*'**-^'*» 
ered  to  the  consignee's  carrier,  it  is  a  delivery  to  him,  yet  the  ^^^' 
consignor  may  take  on  himself  actually  to  deliver  them  to  the 
vendee,  and  to  run  the  risk  of  the  conveyance  ;  but  to  ascer- 
tain which,  consignor  or  consignee,  is  to  bear  a  loss,  the 
usage  and  course  of  trade  is  always  to  be  considered  ;  and 
see  Goodall  v.  Shelton,  Ch.  11,  a.  4. 

^13.  Replevin  for  salt  and  coals:  deft,  claimed  them  as  J^*^*" 
the  property  of  L.  b  W.  Weeks,  and  prayed  a  return,  dama-  stubbsv! 
ges  and  *  costs ;   and  traversed  the  pit's,  property  and  issue.  Land,adep- 
Logan   fa  Co.  at  Liverpool,  in  England,  (ph.  one  of  them)  ^^  ■**«"ff. 
shipped  the  goods  on  the  credit  and  account  and  risk  of  said 
L.  fa  W.  Weeks,  and  consigned  the  same  to  them  or  their  as- 
signs.    Before  the  ship  sailed  from  Liverpool,  the  shippers 
informed  of  tbe  insolvency  of  the  consignees,  refused  to  let 
the  ship  sail,  under  the  said  shipment  of  the  cargo ;  but  con- 
signed it  to  the  pit.  and  took  new  bills  of  lading  accordingly. 
Logan  b  Co.  had  previously  agreed  to  accept  the  drafts  of  L. 
b  W.  Weeks,  or  to  advance  them  cargoes  on  credit  to  a  limited 
amount ;  and  they  charged  them  the  salt  and  coals  in  ques- 
tion.     Lund   attached   them  as  the  property  of  L.  fa  W. 
Weeks;  who  became  insolvent  after  the  shipment.    Held| 

Tot.  u  65 
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Ch.  25.  Logan  &  €o.  had  a  right  to  stop  the  goods  in  transitu^  as  the 
s^^y^^  credit  contemplated  was  predicated  on  the  supposed  ability 
of  L.  in  W,  Weeks  to  pay:  2d.  That  this  right  to  stop  in 
transitu  goods,  shipped  on  the  credit  and  risk  of  the  con- 
signee, remains  until  they  come  into  his  actual  possession  at 
the  end  of  the  voyage^  unless  he  shall  have  before  sold  them 
and  assigned  the  bills  of  lading  to  the  purchaser :  Sd.  In  all 
cases  where  an  actual  possession  of  the  consignee,  after  the 
end  of  the  voyage^  is  provided  for  in  the  bills  of  lading,  the 
right  of  stopping  in  traTisitu  remains  after  the  shipment,  wheth- 
er the  consignee  be  the  hirer  or  owner  of  the  ship,  or  the 
shipment  be  made  on  a  general  ship.  But  if  the  goods  are 
shipped  for  a  foreign  market,  and  are  not  to  be  transported  to 
the  consignee,  the  right  of  stoppage  ceases  on  the  shipment. 
L.  &;  W.  Weeks  owned  the  ship,  and  the  master  appointed  by 
^  them.     Same  facts  and  principles,  9  Mass.  R.  65  to  73,. Ds- 

ley  S&  al.  t^.  Stubbs. 
8Cranch3l7»      ^14.   When  goods  shipped  remain  in  enemy  consignors  or 

Merrimack.  **^^'  "^^'^  ^**  *"  appeal  from  the  Circuit  Court  in  Maryland. 
Facts  were ;  the  ship  Merrimack,  owned  by  citizens  of  the 
United  States,  sailed  from  Liverpool  for  Baltimore  a  few  days 
before  our  war  with  Great  Britain  in  1812  was  known  in  Eng- 
land. Her  cargo  was  shipped  by  British  subjects,  and  con- 
signed to  citizens  of  the  United  States.  Oct.  25,  1812,  she 
was  captured  in  the  Chesapeake  by  an  American  privateer, 
and  the  goods  libelled  as  prize,  were  severally  claimed  by  sun- 
dry citizens  of  the  United  States.  W.  b  J.  Wilkins  claimed 
eleven  cases  &c.  marked  W.  &  J.  W.,  made  up  for  them  by 
their  order  before  the  war  was  known  in  England,  by  a  man- 
ufacturing company ;  one  member  of  it  resided  in  England,  the 
other  an  American,  residing  in  the  United  States.  The  bill 
of  parcels  was  in  the  name  of  W.  in  J.  W.,  and  no  other 
invoice  of  these  goods  was  on  board.  The  bill  of  lading  was 
in  the  name  of  the  American  partner  who  was  the  consignee. 
The  goods  were  accompanied  by  a  letter  to  him  from  his 
British  partner,  dated  in  England,  July  29, 1812,  saying,  with 
this  you  will  receive  the  eleven  cases  t>Lc.  for  Messrs  W.  &  J.  W. 
of  Baltimore,  mentioning  the  repeal  of  the  orders  in  council  &c., 
adding,  '^  as  there  may  have  been  some  alterations  in  some  of 
your  friends,  (insolvency)  shipping  them  to  you  gives  the  power 
of  keeping  back  to  you."  The  whole  transaction  appeared  to 
be  fair.  Held,  the  eleven  cases  fcc.  became  the  property  of 
W.  b  J,  W.  when  shipped,  so  not  prize,  though  the  Merri- 
mack bailed  from  England  after  our  declaration  of  war  was 
Icnown  there  :  But  2,  where  goods  were  so  purchased  and 
accompanied  by  invoices,  bills  of  lading,  and  letters  from  the 
British  consignors  to  American  citizens  for  whom  bought,  and 
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all  the  papers  shew  the  property  was  theirs ;  but  the  British  Ch.  25. 
consignors  enclosed  these  documents  in  a  letter  to  their  agent  v^^^v'v^ 
in  the  United  States,  an  American,  and  the  bill  of  lading  to 
him  also,  **  on  account  and  risk  of  an  American  citizen,"  and 
the  invoice  was  headed  to  the  agent ;  liim,  however,  the 
British  consignors  directed  not  to  deliver  the  goods  to  said 
American  citizens  in  case  war  existed,  until  they  paid  him  the 
cash  for  them ;  held,  the  property  remained  in  the  British 
consignors,  and  was  prize  and  condemned.  3.  But  where 
goods  were  so  purchased  and  consigned — but  the  bill  of  par- 
cels and  invoice  were  in  the  name  of  the  American  merchants 
for  whom  the  goods  were  purchased,  and  the  shipment  also 
expressly  made  on  their  account,  held  the  property  vested  in 
them  and  was  not  prize,  though  the  British  consignors  in  their 
letter  speak  of  the  goods  ^s  British  property,  and  the  same 
during  the  voyage  remained  at  their  risk.  Story  J.  dissented 
in  the  first  case,  and  it  is  said  also  Washington  J.  and  Todd  J. 

^  lb.  A  consignee  has  no  lien  on  the  goods  of  an  enemy  Jio"??'* 
consignor.  An  appeal  from  the  Circuit  Court  of  Rhode  Isl*  FraoceB^ 
and  condemning  certain  British  goods  captured,  on  which  9  Cranch 
Thomas  Irvin,  a  domiciled  merchant  of  the  United  States,  ^'^  ^ 
claimed  a  lien  &c.  He  had  advanced  monies  to  the  enemy 
consignor  to  purchase  the  goods.  These  goods  were  shipped 
by  the  consignor  and  shipper,  and  sent  on  their  account  and 
risk.  Held,  first,  where  shippers  so  ship  goods  on  their  own 
account  and  risk,  their  delivery  to  the  master  is  a  delivery  to 
themselves,  and  not  the  use  of  the  consignee.  The  master  is 
their  agent,  and  they  may  countermand  at  any  time  before 
actual  delivery  to  the  consignee,  and  thus  prevent  his  lien 
attaching.  2.  The  case  is  otherwise  where  goods  are  shipped 
on  account  and  risk  of  the  consignee,  except  in  case  of  his 
insolvency.  3.  There  are  no  liens  in  prize  courts,  except  a 
few  created  on  enemy's  property,  and  in  these  few  they  are 
created  by  a  general  law  among  merchants  alone.  As  in 
cases  in  which  to  secure  to  neutral  roasters  their  freight,  not 
otherwise  secured,  this  general  law  allows  them  their  liens  on 
enemy's  property  captured  in  war  he.  4.  If  A  consign  two 
cargoes  to  B,  purchased  by  A,  and  give  B  his  election  to 
accept  both  within  twenty-four  hours  after  the  receipt  of  A's 
letter,  or  in  that  time  to  reject  both ;  B  in  that  period  accepts 
one  only,  be  does  not  make  either  cargo  his,  but  A  may  cast 
both  on  B,  or  resume  the  whole ;  and  the  property  remains 
his,  and  liable  to  be  captured  by  his  enemy. 

4  16.    A,  an   American  merchant,   during  the  non-inter-  25^{l,**Mary 
course  with  England,  sent  orders  to  B,  a  merchant  at  Bir-  ni  Susan. 
mingham,'  to  purchase  for  him  certain  goods,  and  to  ship  them 
to  A  on  the  removal  of  this  non-intercourse,  or  probably  of 


512  ASSUMPSIT- 

Ch.  25*  the  British  orders  in  council.  B  purchased  them  wUh  his 
own  funds  J  and  sent  them  to  Liverpool  to  be  shipped,  where 
they  were  stored.  B  became  embarrassed,  and  C  his  friend 
lent  him  the  amount  of  the  invoice,  say  J&820.  2$.  \d.^  and  B 
assigned  his  right  to  receive  this  sum  of  A  to  C  as  his  security, 
but  no  evidence  he  could  interrupt  the  shipment.  Orders  in 
council  being  removed,  B  shipped  the  goods  to  A,  and  wrote 
him  that  he  bad  shipped  them  according  to  his  order,  in  a 
ship  named,  and  requested  A  on  receiving  them  to  remit  the 
said  $820.  2$.  Ic/.  to  C,  and  C  wrote  to  A  to  the  same  pur^ 
pose.  The  goods  were  shipped  on  account  and  risk  of  A,  but 
B  in  his  letter  to  A  said  they  were  C's.  Held,  first,  there  was 
DO  need  of  further  proof:  2.  That  the  goods  were  shipped  in 
pursuance  of  the  orders  of  A,  and  became  his  property  when 
delivered  for  his  use  to  the  master  of  the  vessel,  if  not  at  an 
earlier  period,  so  not  liable  to  capture  as  British  property. 
The  main  argument  for  the  American  captors  was,  that  these 
goods  became  the  property  of  C,  a  British  spbject  and  an  en- 
emy &c.,  that  he  had  a  right  to  interrupt  the  shipment,  and 
hence  A  was  under  no  obligation  to  receive  the  goods  and  pay 
for  them ;  so  they  reinained  British  and  enemy's  property. 
But  as  above,  the  court  did  not  think  they  became  C's  pro- 
perty, or  that  he  could  interrupt  the  shipment,  but  that  B 
had  the  control  of  them  so  as  to  execute  A's  orders. 
1  Wheaton's  ^17.  Where  goodi  remain  the  consignors^  though  purchas- 
R.  208,  the  ^j  jy  another^s  orders^  and  partly  with  his  funds.  (Appeal 
diano.**  "  fro™  ^^  Circuit  Court  of  Massachusetts.)  J.  Lizaur,  a  neu- 
tral merchant  of  Rio  Janeiro,  during  our  war  of  1812  with 
Great  Britain,  sent  hides  to  Dyson,  Brothers  &  Co.  of  Liver- 
pool, and  orders  to  them  to  buy  certain  goods  for  him  to  a 
much  larger  amount  than  his  credit  they  gave  him  for  his 
hides.  They  purchased  the  goods  and  shipped  them  in  the  St* 
Joze  Indiano,  a  neutral  vessel.  The  bill  of  lading  did  not 
specify  any  order  fx  account  and  risk.  The  invoice  was 
headed  '^  consigned  to  Messrs  Dyson,  Brothers  &  Finnie  by 
order,  and  for  account  of  J.  Lizaur."  In  a  letter  of  May  4, 
1814,  accompanying  the  said  bill  and  invoice  from  Dyson, 
Brothers  b  Co.  to  Dyson  Brothers  b  Finnie,  they  say,  ^^  for 
Mr.  Lizaur  we  open  an  account  in  our  books  here,  and  debit 
him  &LC.  we  cannot  yet  ascertain  the  proceeds  of  his  bides  &o., 
but  find  his  order  for  goods  will  far  exceed  the  amount  of 
these  shipments,  therefore  we  consign  the  whole  to  you,  that 
you  may  come  to  a  proper  understanding  with  him."  The 
firm  of  Liverpool  and  the  firm  of  Rio  consisted  of  the  same 
persons.  These  goods  were  captured  by,  and  adjudged  good 
prize  to  an  American  armed  vessel,  on  the  ground  they  re- 
mained the  property  of  the  consignors  and  shippers  during 
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their  tramtt,  and  Lizaur's  daim  was  rejected.  Both  firms  Ch.  25. 
represented  the  same  parties  in  interest.  It  was  contended 
Ibr  J.  L.J  that  as  the  goods  were  purchased  by  his  order,  and 
partly  with  his  funds,  they  became  bis  on  the  purchase,  and 
that  nothing  was  left  to  the  shipper  but  a  right  of  stoppage  in 
transiittf  (not  applying  to  this  case.)  The  true  ground  was, 
the  shipper's  kept  the  possession  and  control  of  the  goods  in 
themselves  and  their  agents,  the  firm  at  Rio,  and  never  deliv- 
ered them  to  the  use  of  J.  L.  The  delivery  to  the  master 
was  to  the  use  of  the  consignee's  said  firm  at  Rio.  No  papers 
were  sent  to  him4  Cited  in  this  case  the  cases  of  the  Merri- 
mack, the  Frances,  the  Mary  and  Susan,  above,  and  of  the 
Venus,  Ch.  224,  a.  9.  s.  5. 

^18.  General  principle.  If  the  consignor  retain  the  con- 
trol of  the  goods  in  transitu,  he  retains  the  property  ;  secue  if 
he  gives  the  control  to  the  consignee  or  his  agent  (indepen-* 
dent  of  stoppage  in  transitu  for  insolvency.)  As  if  A  at  Liv- 
erpool, sent  goods  to  B  in  Boston,  his  agent,  to  hold  them 
subject  lo  C's  order,  A  retains  the  control  over  them,  and  may 
give  them  what  direction  he  pleases  until  C  gives  his  order. 
The  Jose  ludiano— generally  if  the  goods  go  on  account  of  the 
consignor  or  shipper,  or  subject  to  his  control,  they  remain  his 
in  transitu.  So  if  any  condition  be  annexed  to  tber  delivery  to 
the  consignee,  they  remain  the  consignor's,  thou^  sent  in  pur- 
suance of  the  consignee's  orders,  as  the  condition  of  immedi- 
ate payment  or  specified  security  given  be.  So  where  ship- 
ped to  the  shipper's  order  to  be  delivered  by  his  agent  to  the 
consignee,  on  the  agent's  being  satisfied  as  to  the  payment. 
One  of  the  Merrimack's  cases,  above,  4  Rob.  218,  319.  But 
if  the  shipper  consign  goods  to  his  agent,  but  the  invoice  &;c. 
shows  they  are  for  account  of  the  consignee  in  fact,  tlie  pur- 
chaser and  the  consignor  sends  to  him  the  invoice,  bill  of  lad- 
ing &c«  directly  ;  they  are  his,  as  such  possession  of  these 
evidences  of  property  proves  the  intention  ;  first  case  above, 
Merrimack's  case.  So  if  A  ship  goods  to  B  unconditionally, 
fer  Cs  use,  they  are  his  in  trartiitu :  secus  if  to  B  with  dis- 
cretionary orders,  I  Wheats  R.  208.  They  remain  the  ship- 
per's if  he  consign  them  expressly  to  another,  if  done  without 
bis  order  or  against  it,  or  in  a  manner  different  from  it  as  to 
quantity  or  kind,  for  in  such  case  the  consignee  is  under  no 
obligation  to  accept  them,  in  fact  there  is  no  contract  between 
consignor  and'  consignee  to  change  the  property.  Several 
cases  above,  and  case  of  the  Venus,  Cii.  224,  a.  9,  s.  5 ;  1 
Gal.  445. 

§  19.  If  my  agent  abroad  absolutely  purchase  goods  on  my 
account,  or  actually  set  them  apart  to  my  use  by  my  consent, 
they  become  mine  immediately  on  the  purchase  &c.  But  if  he 
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Ch.  35.  first  makes  them  bis  own,  as  if  be  buy  solely  on  bis  own  credit, 
they  are  not  mine  till  he  does  some  notorious  act  to  change 
the  property  and  make  them  mine  by  my  consent,  expressed 
or  implied,  or  parts  with  the  possession  by  an  actual  and  abso- 
lute delivery  to  me  or  to  my  use.     The  Mary  b  Susan. 

^  20.  The  belligerent  right  which  forbids  a  change  of  pro*- 
pertyfrom  consignor  to  consignee  in  transitu.  In  a  war,  for 
instance,  between  the  United  States  and  Great  Britain,  B,  a 
British  merchant,  ships  his  goods  to  a  neutral  consignee  ;  they 
are  B's  property  when  shipped.  By  the  laws  of  war  and 
prize  they  cannot  in  their  transit  become  the  neutral's,  but 
remain  B's  notwithstanding  any  acts  done  by  him  and  the 
neutral,  so  long  as  they  are  passing  the  ocean,  and  will  be 
liable  to  be  captured  as  B's  by  his  enemy.  These  laws  of 
war  and  prize  are  not  so  much  founded  in  mere  rights,  as  in 
national  policy.  Their  object  is  to  disable  the  belligerents  or 
our  enemy,  to  consign  fraudulently  or  under  cover,  his  ship  or 
goods  in  transitu  to  a  neutral,  and  thereby  deprive  the  con- 
signor or  vendor's  enemy  of  his  belligerent  right  of  captnre. 
These  laws,  therefore,  forbid  all  such  transfers,  and  the  prize 
court  hold  them  void.  As  to  vessels  they  are  viewed  as 
belonging  to  the  country  whose  flag  and  pass  they  bear,  and  a 
transfer  to  a  neutral  is  of  no  avail  if  they  be  habitually  em- 
ployed in  the  trade  and  navigation  of  an  enemy's  country, 
1  Rob.  26 ;  5  Rob.  22,  161.  But  generally  a  ship's  charac- 
ter is  determined  by  her  owner's  domicik  If  a  neutral  con- 
stantly employ  his  vessel  in  my  enemy's  trade  and  navigation, 
such  neutral  is  estopped  by  his  conduct,  declarations,  and 
oaths,  to  say  she  does  not  belong  to  such  enemy's  countiy ; 
but  he  only  is  estopped.  But  as  against  him  other  parties 
may  say  she  is  neutral.  Still,  however,  a  neutral  may  fairly 
purchase  my  enemy's  merchant  ships  in  time  of  war,  and  when 
so  purchased  all  are  bound  to  respect  their  neutral  character 
so  long  as  they  are  in  neutral  employment ;  but  the  purchase 
must  not  be  while  the  ship  is  in  traTisitu.  It  must  be  well 
authenticated  with  the  usual  Evidence,  for  a  reasonable  con- 
sideration, and  the  sale  must  be  absolute  and  complete. 
Authors  generally  agree  in  these  positions. 
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CHAPTER  XXVI. 


ASSUMPSIT.    CUSTOMS  AND  PRKSCRIPTIONS. 

Actions  of  assumpsit  in  several  cases,  rest  on  the  customs  See  Prescrjii- 
of  the  country  ;  as  actions  against  and  by  carriers,  inn-keep-  ^^''* 
ers,  farriers,  factors,  taylors,  and  other  persons  who  are  by 
kw  obliged  to  perform  services  for  a  reasonable  hire  or 
reward.  These  are,  generally  considered,  under  their  several 
beads,  when  the  principles  and  pleadings  peculiar  to  each  are 
brought  together.     See  also,  Flats,  Mills,  Tolls,  be.  &c. 

There  are  also,  in  regard  to  customs,  certain  general  prin- 
ciplesj  which  may  properly  be  here  concisely  examined  ;  and 
actions  of  assumpsit,  in  some  cases,  founded  on  cuttoms  may 
be  noticed  in  this  chapter,  which  do  not  come  under  any  of 
the  particular  heads  mentioned.  Custom  and  prescription  are 
all  one;  Cro.  £1.  3! 3:  only  difference,  one  is  loco/,  the 
other  |ier^ona/.  Co  L.  113.  The  true  test  of  a  commer- 
cial usage  is  its  having  existed  a  sufficient  time  to  have  be- 
come generally  known,  and  to  warrant  a  presumption  that  the 
contracts  are  made  in  reference  to  it.  1  Caine's  R.  45.  Smith 
V.  Wright. 

Art.  1.  General  principles*  As  no  action  or  plea  can  be 
supported,  which  rests  on  a  bad  custamy  it  is  necessary  in  this 
place  to  enquire  what  is  a  good  and  what  is  a  bcut  custom* 

Custom  b  untoritten  law^  and  respects  place^  as  prescrip-  ^  ^®-  ^*- 
tion  respects  persons^  and  every  custom  is  construed  strictly. 

Several  things  are  essential  to  make  a  custom  good  and  iBl.Coni.76, 

valid.  niT^*''^- 

^  J.  A  custom  must  have  been  time  out  of  mind;  for  if  i  Bac  Abr. 
any  one  can  shew  when  it  began,  it  is  not  a  good  custom.  ^^^• 

§  2.  It  must  be  continued  without  any  interruption,  or  tem-  Co.  Lit  113^ 
porary  ceasing  of  the  rights  otherwise,  of  possession  or  enjoy- 
ment. 

$  3.  It  must  have  been  peq^able^  and  acquiesced  irij  and 
not  disputed  at  law  or  otherwise  ;  for  customs  owe  their  ori- 
gin to  common  consent*  This  cannot  be  intended  in  disputed 
cases. 

§  4.  It  must  have  been  reasonable^  or  rather  not  unreason'  ^i"^*^'^' 
able  ;  but  if  one  plead  a  custom,  he  is  not  bound  to  shew,  it  Tai. 
had  a  reasonable  commencement. 

^  5.  It  ought  to  be  certain^  so  that  it  may  be  known  and 
understood,  as  to  the  persons  claiming,  the  thing  claimed,  be. 
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Ch.  36»        ^  6.  It  ought  to  be  compulsory^  and  not  left  to  each  one's 
Art,- 1.      option  to  use  or  obey  it  or  not. 

L^^v%^  ^  7.  And  customs  must  be  eonsiitefU  with  each  other.  If 
1  Ld.  Raym.  contradictory  they  destroy  each  other.  It  is  not  to  be  pre- 
486.  sumed  a  custom  originated  in  an  act  of  pariiament. 

^  B.  The  foundation  of  a  custom  is  consent.     As  no  law 
can  oblige  a  people,  without  their  consent  given  in  some  form 
or  other ;  so,  when  they  do  consent,  and  use  a  certain  rule  as 
a  law,  such  rule  is  a  law,  in  many  cases  ;  but  it  may  be  void 
in  some  cases,  as  being  repugnant  to  a  more  general  law. 
SSalk.  112.        ^9.  This  consent  to  a  role  or  law  is  expressed  in  writh^, 
or  implied  by  actions.     Where  by  actions,  it  is  common  law^ 
or  custom ;  custom,  if  confined  to  a  particular  ]dace ;  com- 
mon law,  when  universal.     Actions  repeated  and  continued  by 
the  same  rule^  is  evidence  of  assent  to  it,  by  those  who  do 
those  acts ;  but  the  original  reason  of  the  consent  need  not  be 
1  Mod.  161.    shewn.     Dougl.  131,  in  Cocksedge  ti  al.  post.     The  begin- 
ning of  a  custom  must  not  appear  to  be  unreasonabk,  **  for 
no  usage  can  be   good  which  was  not  so  ab  initio,**     But  a 
custom  is  not  bad  because  it   is  contrary  to  the  common  law ; 
for  many  customs  are  so,  as  the  custom  in  Kent  of  Oavelkindy 
so  the  custom  of  Borough  English  in  some  places.     Nor  is  a 
custom  bad  because  it  is  injurious  to  private  persons  or  inter* 
ests,  if  it  be  for  the  public  good.     Hence,  custom  to  pull 
Dougl.  203.     down  houses  in  a  great  fire  to  prevent  it  spreading  is  good ;  so 
to  turn  a  plough  on  the  headland  of  another  is  a  good  cus- 
tom, for  this  favours  and  promotes  husbandry. 
«       ^10.  But  a  custom  injurious  to  the  public^  or  to  many  per'- 
sons,  and  beneficial  only  to  some  individuals,  is  bad  ;  as  many 
persons  owning  most  of  a  pasture  shall  not  put  in  their  cattle 
till  some  minor  owner  does ;  for  such  a  custom  must  have 
Sid  237—     arisen  in  tort  or  usurpation,  and  cannot  have  had  a  reasonable 
2Latch.i3i7.  Commencement.     The  custom  of  a  place  cannot  extend  be- 
I^^Salk.  113.  yond  that  place.     In  all  pleadings  of  a  custom,  it  ou^  to  be 
case  of  Gate-  Positive  that  within  such  a  place  there  is  such  a  custom;  this 
word.  is  alleged  in  the  land,  but  prescription  in  the  person. 

§  11.  When  foreign  written  laws,  as  the  Pandects,  Codes, 
Institutes,  be.  are  adopted  and  used  by  custom  in  the  English 
courts,  or  in  the  United  States,  they  are  a  part  of  the  itniml- 
ten  or  customary  law.  They  have  force  merely  because  adopt- 
ed, and  have  been  immemorially  used. 
Cunningham       §  12.  The  custom  of  merchants  is  a  part  of  the  eommonlaw 

TO    ftfl  » 

1  Bi.  Com.     9f^he  land,  and  the  courts  ex  officio  take  notice  of  it  accor^ 
76.  dingly.     But  this  custom  of  merchants  must  be  ccHitrolled  by- 

adjudged  cases,  2  Burr.  1316,  Edie  v.  E.  I.  Company.  It 
arises  from  general  established  law,  jand  not  firom  special  local 
usage ;  nor  the  opinion  of  merchants  he. ;  but  may  be  proved 
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by  their  understanding  of  it;  1  W.  Bl.  417  ;  2  Burr.  1336  ;  Ch.  36. 
6  East  302,  Parr  o.  Anderson ;  1  Cain.  Smith  b  at.  v.  Jirt.  3. 
Wright;  3  John.  R.  337.  So  other  general  customs  the 
courts  in  like  manner  take  notice  of,  and  they  need  not  be 
pleaded  specially  as  English  statutes,  as  common  law  adopted 
here  being  general  they  are  properly  common  law,  and  not 
strictly  custom,  which  is  limited  to  some  place,  part  of  a  state 
or  nation,  as  is  gavelkind.  But  particular  customs  must  be 
specially  pleaded,  and  the  existence  of  them  shewn,  and  also 
it  must  be  stated  and  proved,  that  the  thing  in  dispute  is  within 
them.  And  if  the  pit.  declare  on  a  particular  custom,  and  the 
deft,  confess  it  by  his  demurrer^  the  pit.  shall  have  judgment, 
though  there  in  fact  be  no  such  custom,  for  the  parties  agree 
it  exists  ;  and  the  court  cannot  take  notice  there  is  no  such 
private  or  particular  custom,  but  otherwise  of  a  general  cus- 
tom. 

So  in  stating  au  antient  custom  the  exceptions  to  it  must  be  Cowp.  ee, 
stated ;  if  not,  the  custom  stated  and  the  one  proved  will  be  Bi^Qford^-i 
different.     If  a  bad  custom  be  stated  in  the  declaration,  it  is  Rob.  89. 
not  aided  by  assigning  a  breach  in  a  good  part. 

^13.  Many  customs  may  have  had  a  reasonable  commence- 
ment, and  so  be  good  in  another  country  for  reasons  existing 
there,  that  cannot  be  applied  in  this  country.  Such  as  most 
of  the  customs  in  England  founded  in  the  feudal  and  church 
systems. 

^14.  But  in  regard  to  some  customs  there,  the  reasons  2  Bl.  Cod. 
which  made  them  good  or  bad  in  that  country  make  them  so  ^^^ 
in  this.   Custom  is  local  usage  and  not  annexed  to  any  person^ 
and  prescription  is  a  mere  personal  usage  annexed  to  some^ 
person  or  persons. 

Art.  3.  Good  customsyfuriher  cases.  ^  1.  As  a  custom  to  dig  3  Salk.  279. 
gravel  in  the  adjacent  land  to  repair  a  way  is  good,  so  to  have  j^  ^™*  ^ 
a  watering  place  in  the  adjacent  land  is  good  ;  and  so  to  dig  _6  Co.  fio, 
ballast,  for  these  things  are  for  the  public  good,  and  might  well  Gateward*s 
have  a  reasonable  beginning  founded  in  the  consent  of  those  3^j]7  459 
concerned.    So  a  custom  to  dry  nets  on  another's  land  is  good.  — Dou^i.  725. 
And  so  a  custom  to  cut  rushes  in  the  Lord's  waste  for  one  TfJ^it^^ 
occupying  a  house  be.  and  having  common  there,  as  against  a  Bean  v.       ' 
stranger.     So  a  custom  to  distrain  the  parts  or  goods  of  a  ship  Bloom.-^ 
for  the  port  duties  on  the  goods  shipped  on  board  is  good  ;  \^^^^{i^ 
here  the  duties  were  for  repairmg  the  port. 

<J  3.  In  these  customary  claims  and  rights  these  distinctions  G^tewaS^f '' 
are  taken  in  Gateward's  case,  and  generally  admitted  in  subse-  ca8e.^Hobw 
quent  cases  :  1 .  That  every  inhabitant  of  a  town  may  claim  a  ^* 
discharge  by  custom  of  his  soil,  as  a  modus  to  discharge  him 
of  tithes  ;  but  cannot  by  custom  claim  to  charge  the  soil  of 
another,  or  a  right  in  his  soil. 

VOL.  I,  66 
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Ch.  26*        ^  3.  Second,  be  may  claim  an  easement  in  tbe  soil  of  an- 
JirU  2.      other  as  a  way  &c.,  and  what  may  be  essential  to  repair  it. 
V,^V"V/    Bu^  h^  cannot  by  custom  claim  an  interest  or  profit  to  be 
4  T  R  717    ^^^^^  ^^  ^®^  ^^  ^^^  '^"^  ^'  ^^"'  ^^  another.     But  a  profit 
Grimsiead  r.  <^pfendre  musi  be  by  prescription  in  tbe  person,  and  not  by 
Marlowe.       custom  in  the  land  ;  and  the  law  requires  that  every  prescrip- 
tion have  a  lawful  beginning,  a  custom  not,  but  only  a  rea- 
sonable one,  for  a  person  rests  his  prescription  on  a  supposed 
legal  grant  since  lost,  but  a  custom  rests  on  the  consent  of  the 
people  of  the  place,  for  among  inhabitants  some  may  be  only 
tenants  at  will,  and  some  mere  residents  only,  and  the  inter- 
est as  common  of  pasture  &c.  cannot  be  released  ;  for  if  one 
inhabitant  of  a  house  release  and  then  move  away,  and  one 
takes  his  place,  he  may  claim  iic.     But  a  corporation,  time 
out  of  mind,  may  prescribe  for  itself  and  all  its  members  to 
have  common,  per  Buller  J. ;  4  T.  R.  719 ;  and   1   Saund. 
339,  343.     According  to  this  case  no  deft,  can  claim  a  profit 
aprendre  in  alieno  solo  by  custom  of  the  place. 
1  Saund.  389,      ^  4.  This  was  trespass  for  breaking  and  entering  the  pit's. 
Miller  v.        close  &c.     Plea,  as  to  all  except  &c*  not  guilty,  and  issue* 

T^s^caM  at    "^^^  ^^  ^^  ^^^  ^^^  trespass  with  two  gueldings  &c.  actio  non  ; 
large,  Cb.       because  the  place  where  &c.,  and   from  time  whereof  &c. 
178,  a.  11.      were  parcel  of  a  certain  common  field  in  Derby.     That  this 
was  an  antient  borough,  and  that  the  deft,  was  one  of  its  bur- 
gesses, and  they  from  time  whereof  &c.  to were  a  body 

politic  &c.  by  the  name  of ,  and  then  incorporated  by 

8  Bunr.  1866.  the  name  of  — ^  and  prescribes  in  the  said  corporation  for 
common  in  the  place  where  be,  as  one  of  the  burgesses  for 
all  their  commonable  cattle.     Pit.  demurred. 

^  5.  Held,  a  corporation  may  prescribe  for  common  in  gross 
for  cattle  levant  and  couchant,  within  the  town,  but  not  for 
common  in  gross  without  number,  that  a  corporation  does  not 
lose  its  franchises  by  a  change  of  its  name ;  but  will  retain 
under  its  new  name  the  possessions  it  before  bad.    And  so  by 
its  new  name  is  subject  to  old  debts  and  demands. 
Doagl.  119,        ^  6.  If  a  duty  be  payable  on  corn  imported  into  a  city,  yet 
Cockridge  v.  a  custom  to  exempt  citizens  from  paying  it,  being  factors,  is 
Fensfaaw.       good,  though  the  duty  be  to  the  city.     This  exemption  to 
these  free  factors,  or  a  return  of  the  duty  to  them,  may  rea- 
sonably be  to  encourage  them  to  import  corn. 
1  Bac  Abr.        ^  '7*  By  the  custom  of  a  town  an  infant  may  bind  himself 
^0.  an  apprentice,  or  make  a  feoffment,  at  the  age  of  fifteen  years, 

as  in  gavelkind. 
Garth.  867.—      ^8.  If  a  corporation  be  bound  to  maintain  and  repair  a  port, 
Salk.  248,       j^  jg  g  gQQ^j  consideration  for  a  customary  duty  on  goods  there, 
V.  Eiden."      ^^^  ^^^  master  may  be  chargeable  and  the  vessel  sails  &e. 
distrained  for  it. 
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^  9.  It  is  a  good  custom  for  all  the  inhabitants  of  Tbiberton    Ch.  26. 
to  cut  rushes  on  Tbiberton  common.     The  pit.  proved  he    Art  2.. 
was  -an  inhabitant,  and  that  there  was  a  custom  for  every  body   V^^^vx^ 
inhabiting  there  to  cut  and  take  rushes  in  that  place.    But  see  3  WtU.  332, 
Bean  o.  Bloom,  post,  is  contra,  but  occupiers  may.  Rackham  «. 

§  10.  A  custom  for  a  particular  person  to  have  the  sole  .**^' . 
use  of  a  trade  in  a  certain  place  may  be  good,  if  be  have         ^  ' 
stock  sufficient  to  serve  the  place.    The  same  for  a  corpora- 
tion, for  all  concerned  may  agree  to  this  effect. 

It  is  a  good  custom,  that  a  person  and  all  those  whose  estate  Willes  654, 
he  has,  have  been  seized  of  a  mill,  time  out  of  mind,  and  ^^tea- 
**  that  all  the  inhabitants  within  the  parish  ought  to  grind  all  worth. 
their  com  which  they  expend  in  their  messuages  or  tenements 
at  the  said  mill."  For  this  custom  might  have  a  reasonable  be- 
ginning by  agreement  at  the  erection  of  the  mill ;  but  there 
roust  be  a  mutual  consideration,  and  the  owner  must  keep  his  Hob.  189, 
mill  in  repair.  But  otherwise,  as  to  corn  they  sell.  For  it  might  Hasbin  v. 
be  a  reasonable  contract,  originally  for  the  mill  owner  to  agree  ^'^''' 
to  keep  a  mill  in  order,  in  consideration  they  engaged  to  grind 
at  it  all  the  corn  they  used  or  spent  in  their  families.     And  it  STck^bouri. 
was  mutual  and  sufficiently  certain  for  them  to  agree  to  do  so  201 A 
in  consideration  of  his  engagement  so  to  keep  a  mill.  But  as  to  ^^  ^•^  ^^* 
corn  sold,  the  consderation  is  wholly  uncertain.    Dougl.  ^18. 

§  11.  So  a  custom  is  good  for  the  tenant  to  have  the  way  2[*"®*^^» 
going  crop,  Wigglesworth  v.  Dallison,  1  Phil.  Evid.  485.  rJolT^^^^ 

^  12.  So  a  custom  for  all  the  inhabitants  of  a  town  to  play  2  H.  Bl.  394, 
at  all  lawful  games  in  a  close  at  all  reasonable  times  of  the  ^^\  ^' 
year,  is  good  ;  and  aU  times  will  be  construed  all  reasonable 
times.    But  not  for  all  persons  for  the  time  being  in  the  town ; 
not  for  all  rural  sports,  as  some  may  be  improper,  id. 

So  for  surveyors  duly  chosen  to  destroy  corrupt  victuals  }^***/^^r 
exposed  to  sale.     So  a  custom  to  make  a  by-law  to  oblige  a 
person  to  take  an  office  under  a  penalty,  is  good. 

^13.  Touting  paths  may  be  good  by  usage  or  custom,  but  1  Barr.  S98. 
not  of  common  right.     There  were  no  towing  paths  at  com-  255  Ti^» 
mon  law  on  the  antient  banks  of  antient  navigable  rivers ;  but  Herbert, 
all  such  paths  have  originated  in  customs  in  certain  places. 
This  matter  was  decided  in  the  case  of  the  river  Ouge. 

^14.  This  country  has  been  settled  long  enough  to  allow  ^  Mass.  R. 
of  the  time  necessary  to  prove  prescription.  There  is,  there*  |JJjJ^&  at 
fore,  the  same  principle  in  regard  to  customs. 

^15.  All  laws  bind  by  the  assent  of  the  people.  This  may  l^^lc^i, 
be  expressed,  as  well  by  facts  as  by  words  or  in  writing,  and  13/110.^ 
where  it  is  contrary  to  die  general  laws  of  the  land,  it  prevails  4  Co.  69.— 
where  it  has  obtained  the  force  of  law.  "  Consuiiedo  ex  causa  i^i^'"^ 
eerta  rationabili  usitate  privat  communem  legem.**    And  yet 
it  is  laid  down  in  many  books,  that  a  custom  contrary  to  law 
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Ch.  26.    is  void,  but  on  examining  the  cases  generally  it  will  be  founcf 

Jlrt,  3.      that  a  custom  to  be  bad  and  void  must  not  only  be  against  law, 

K^^Y-^J  but  also  unreasonable.     Therefore,  customs  in  courts  in  delay 

of  justice  are  void,  not  merely  because  they  are  contrary  to 

Snik  287       ^^^  rules  of  law,  but  because  also  they  are  unreasonable  and 

Watson  r!      injurious  to  the  public.     And  a  right  to  glean  after  harvest  in 

Sparks.--       a  good  custom,  but  it  must  be  exercised  under  proper  circum* 

ei  r.    rice,  g^j^j^j^^g  ^^^  restrictions,  4  Burr.  1925. 

ST.  R.  27i»  Art.  3.  Bad  customs — -further  cases,  A  custom  that  every 
Noble  ».  Da-  pound  of  butter  sold  in  a  particular  market-town  &c.  weight  18 
ounces,  is  bad ;  for  it  is  an  attempt  to  lay  aside  the  legal 
weights  of  the  government. 
SInst.  M.— '  ^  2.  So  it  is  a  bad  custom  to  oust  a  man  of  his  inheritance, 
— ^iBac!  Abr!  w^^o^t  action  or  answer  in  any  town.  So  a  custom  is  bad  to 
674.>-  try  an  issue  in  an  inferior  court  by  six  jurors.     This  is  unrea- 

^^J^**n*  i^'  sonable,  and  every  unreasonable  custom  is  void.     Prescription 

cannot  be  by  one  who  hath  an  estate  for  years. 
Mod.  47,  (^  3.  So  if  a  town  or  city,  time  out  of  mind,  has  maintained 

WiHs^VcDt  *  ^^*f f  o"  *  river,  for  unlading  goods  brought  up  to  the  town 
71.— Sid. 464.  or  city,  it  is  a  bad  custom  to  demand  a  certain  sum  of  a  vessel 
67-  ffa  V^'*'^*  P*^5s'"S  through  the  river  by  the  wharf,  and  not  unloading 
96^^97  Pre^  there,  for  this  vessel  has  no  benefit  from  the  wharf.  But  this 
deaux  r.  tax  may  be  reasonable  if  the  town  or  city  be  obliged  to  cleanse 
vvarn.— saiic.  jjjg  river,  or  do  any  thing  beneficial  to  the  vessel  in  passing 

the  river. 
1  Com.  D.  ^  4.  So  a  custom,  that  one  may  build  on  a  new  foundation 

58  CBM  of  ^^  obstruct  antient  lights  is  bad  and  void  ;  for  one  custom  is 
Aldred.  See  as  old  as  the  Other.  For  when  a  man  has  a  lawful  easement 
^"**"^?»^"'  or  profit  by  prescription,  time  out  of  mind,  another  custom 
and  Air.^  '  time  out  of  mind  cannot  take  it  away  ;  for  one  is  as  antient  as 
8  Cruiae  635.  the  Other.  As  if  A  have  a  way  by  prescription  over  B'sland, 
--Co.  Lit.  B  cannot  prescribe  to  stop  it.  No  prescription  to  a  thing,  the 
beginning  whereof  is  proved  by  records,  writings,  or  witnesses, 
sn'^'  ^?'  ^  ^  custom  for  poor  and  indigent  householders  living  in  A, 
blown.  ^  ^"^  *"^^  carry  away  the  rotten  boughs  and  branches  in  a 

chase  in  A  is  bad.     For  the  description  of  persons  entitled  is 
too  vague  and  uncertain,  and  a  verdict  found  for  a  deft«  under 
such  a  custom  was  held  bad  and  set  aside,  and  one  entered 
for  the  pit.  and  nominal  damages.     The  claim  was  for  neces- 
sary fuel  to  be  used  in  their  houses  in  A. 
|W.  B1.925,      ^  6.  It  is  a  bad  custom  for  inhabitants  to  claim  a  right  ia 
bSoid,  at      ^i^^  *o/o,  as  a  right  to  cut  and  carry  away  rushes.     (This  is 
large,  post,     aprendre.)    The  same  case,  3  Wils.  456,  461,  more  fully 
reported ;  but  3  Wils.  332,  contra ;  so  3  Salk.  379,     But 
Bean  &;c.  is  the  last  decision. 
Cro.  £1. 352,       ^  6.  A  grant  of  common  to  inhabitants  is  too  vague  and  is  void. 
10^^'^'^  ^'      So  it  is  too  vague  for  an  inhabitant  to  purchase  to  him  and.biSi 
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successor ;  but  an  easement  may  be  granted  to  inhabitants ;    Ch.  36. 
as  it  is  a  good  custom  they  have  a  way,  &c.  Art.  4. 

^  7.    A  custom,  that   a  man  who  signs  a  note»  proniis-   V^^v^Vi/ 
ing  to  pay  money  to  another  or  his  order,  shall  be  obliged  i  Salk^  129.— 
to  pay  it,  is  a  void  custom.     A  natural  person  cannot  pre-  i^^'^^°^ 
scribe,  except  in  right  of  a  permanent  estate ;  inhabitants,  as  peanoD.— 
such,  cannot  purchase  or  have  a  right  in  another's  soil  by  cus-  1  Ld.  Ravm. 
tom,  but  for  a  special  reason.  ^w^a^  ^^ 

Art.  4.  Remedies  on  customs.  1  t.  r.  6I6, 

§  1.  Wherever  a  custom  is  good,  and  monies  thereby  be-  Seward  v, 
come  due  to  one  as  tolls,  wharfage,  fines,  port  duties,  &c.  he  2  wtfsTss 
may  recover  them  in  an  action  of  assumpsit,  unless  it  be  a  part  Mayor  of  Ex- 
of  the  custom  that  he  apply  some  othep  remedy  exclusively,  f**^^'"' 
So  whenever  a  custom  is  bad,  and  one  receives  money  by  14^^  Mayor 
pretence  of  it,  he  may  be  compelled  to  repay  them  in  this  of  Yarmouth 
action  of  tissumpsU  for  monies  had  and  received.     In  most  of  ^^^^'^^ 
the  cases  a  general  indebitatis  assumpsit  lies.     But  it  may  be  3  Burr.  1717, 
a  part  of  the  custom,  that  the  party  entitled  to  the  duty  may  — Esp  8.— 
distrain  for  it,  and  if  it  be  a  port  duty,  as  6s.  a  chaldron  on  all  velJ^h^iie  9. 
coals  exported,  even  the  sails  and  anchors  of  the  vessel  may  Eiden.^ 
be  distrained  for  it.     And  this  other  remedy  is  often  cumuia-  Agister  100. 
tive  only,  and  does  not  generally  take  away  the  remedy  by 
4usumpsit. 

^  2.  Customs  which  are  consistent  may  be  pleaded  against  8T.  R204, 
each  other.     And  the  party  pleading  the  general  custom  need  f **w?i""Sl/' 
not  shew  its  modification,  which  is  consistent  with  the  right  he  Kencbin'v.' 
claims.     As  where  a  custom  is  pleaded  to  put  swine  on  a  Knight, 
common,  the  pit.  may  reply  they  must  be  rung,  without  tra- 
versing the  custom  set  up  in  the  plea,  for  these  customs  are 
consistent.     So  one  custom  may  be  to  tow,  and  another  to 
pay  for  it. 

^  3.  In  this  case  the  court  resolved^  that  if  one  be  bound  to  10  Co  139, 
repair  a  wall  against  the  sea,  and  he  keeps  it  in  good  repair  Kughtey'a 
to  such  a  height,  and  as  sufficient  as  customary  ;  and  by  a  sud-  ^^^' 
den  flood  or  flux  of  fresh  or  salt  water  it  be  broken  down  &;c., 
he  is  not  liable  ;  but  it  must  be  repaired  by  the  commissioners 
of  sewers  at  the  expense  of  all  benefited  by  it,  according  to  their 
interests,  for  this  sudden  breaking  down  &c.  is  by  the  act  of 
God,  or  inevitable  accident,  and  not  by  any  fault  in  the  deft 
But  otherwise,  if  tliere  had  been  any  fault  in  him,  and  if  by 
his  fault,  each  one  ii^ured  may  sue  him.     This  action  was 
case. 

^  4.  In  this  case  it  was  decided,  that  the  public  has  a  right  8  7.  R  6O6, 
to  use  cranes  erected  on  public  quays.     And  one  in  trespass  ^^^  ^-  ^^^^ 
justifying  the  use  of  a  crane  on  a  public  wharf  need  only  say, 
that  it  is  ''  a  public  open  and  lawful  wharf  '*  and  need  not 
idaim  the  right,  time  out  of  ^liod, 
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Ch*  35.        ^  5.  Chancery  upon  a  bill  will  direct  a  trial  at  hw  of  a 

Art.  4.      custom  or  prescripuon  to  avoid  a  multiplicity  of  suits ;  and 

issue  may  be  directed  to  try  whether  such  customs  as  laid 

in  a  bill,  or  any  or  what  custom,  though  the  pit.  does  not 

prove  the  custom  laid.  2  Com.  D.  441  ;  1   Vem.  22,  S66 ; 

Bunb.  43. 

Cro.  El.  664,       In  this  case  the  court  decided,  that  the  inbabitauts  of  Sootb- 

Feneux  r.      wark  had  a  waterine  place  in  alie%osolo,  and  if  disturbed  each 

had  his  action.     The  remedy  was  different  m  Maniung  s  case 

above. 

2  w.  Bl.  923.      How  ^^oceupien  of  lands  may  by  custom  daim  a  right  im 

alieno  solo^*^  but  inhabitants  cannot ;  though  before  in  Rack- 
bam  r.  Jesup  it  was  held  they  might  so  claim.  This  last 
decision  must  prevail. 
S  Wilf.  466,  ^  6.  This  was  case  for  disturbing  the  ph.  in  his  right  of 
Bean  or  Bean  common,  and  right  to  cut  and  take  rushes  upon  the  common 
The  Mme  for  litter  for  his  cattle  by  antient  custom.  The  plL  declared, 
case  2  w.  that  July  1,  1772,  and  for  two  years  past,  he  was  and  hitherto 
^oteflbif  ^^^^  been,  and  still  is  lawfully  possessed  of,  and  is  the  occupier 
was  ease  of,  a  messuage  and  ten  acres  of  land  with  the  appurtenances  in 
for  a  tort  |||^  parish  of  Ludham  ;  and  all  that  time  entitled  to  common  of 
wrong  doer,    pasture  on  the  waste  in  Ludham,  containing  about  500  acres, 

3  Wils.  426.    for  all  his  commonable  cattle  levant  and  couchant  upon  his  said 

messuage  and  land  &cc.  every  year,  and  all  the  year  as  apper- 
taining to  his  said  messuage  8ic. ;  that  time  out  of  mind  there 
had  been  an  antient  custom,  ''  that  every  occupier  of  land 
and  tenements  in  the  said  parish  of  Ludham,  who  is  entitled 
to  have  such  common  of  pasture"  in  said  waste,  *^  hath  used 
and  been  accustomed  to  mow  and  cut  down  rushes  growing 
and  being  in  and  upon  said  waste  or  common  every  year ;" 
during  the  summer  quarter  be,  to  place  the  same  in  heaps 
Uc.  on  said  waste  be.,  to  dry  be.,  take  away  be.  "  for  litter 
for  the  cattle,  so  levant  and  couchant  as  aforesaid,  of  every 
such  occupier  of  lands  and  tenements  in  the  parish  of  Ludham 
aforesaid,  who  is  entitled  to  have  such .  common  of  pasture 
aforesaid."  Yet  the  deft,  knowing  be.,  contriving  be.,  cut 
and  carried  away  ten  acres  of  said  rushes  be.  whereby  the 
pit.  could  not  use  his  said  common  and  said  right  of  mowing 
be.  be.  in  so  ample  a  manner  as  he  ought  be.  Plea,  not 
guilty,  and  verdict  for  the  pits.  Deft,  moved  in  arrest  of 
judgment ;  because  ^'  a  custom  to  take  a  profit  in  the  soil  of 
another  is  bad  ;"  cited  Gateward's  case.  The  pit.  replied, 
that  Gateward^s  case  did  "  not  prove  that  an  occupier  of  land 
may  not  have  common  in  the  soil  of  another,  and  by  custom 
have  a  right  to  cut  down  and  take  rushes  for  litter  for  his  cat- 
tle levant  and  co^iehant  on  his  land  ;^  cited  3  Lev.  160,  Tay- 
lor's case,  in  which  it  was  decided  freemen  of  Lynn  being 
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owners,  and  masters  of  vessels  may  by  custom  dig  ballast  8cc*    Ch.  26. 
This  objection  was  overruled  ;  and  2  W.  BL  928  the  court  said,     ArU  4. 
the  privilege  claimed  is  by  custom,  not  prescription.     "  The  V^^V^^ 
same  rights  may  be  claimed  either  way ;  one  is  local,  the  other 
personal ;  and  the  difference  lies  in  the  mode  of  claiming  suit- 
ed to  the  difference  of  the  claimants.     Where  the  claimant 
has  a  weak  and  temporary  estate,  he  cannot  claim  in  his  own 
right,  but  must  have  recourse  either  to  the  place  and  allege  a 
custom  there,  or  if  be  prescribe  in  que  estate  it  must  be  under 
cover  of  the  tenant  in  fee."     ^^  So  occupiers  of  bouses  may  set 
up  a  custom  to  cut  turves,"  though  ^^  inhabitants  cannot." 

If  one  allege  a  custom  in  a  town,  it  is  sufficient  to  say  an  io  Co.  69.^ 
antieni  vUle.     This  is  consistent  with  a  usage  time  out  of  ^  **^  *^- 
mind.    So  what  is  tantamount  is  sufficient,  Com.  D.  PI.  C.  38. 

Where  common  is  claimed  by  a  corporation  it  is  as  well  to  i  Saund.  339. 
plead,  that  every  burgess  shall  have  common,  as  to  plead  that  — ^  ^om.  D. 
the  corporation  shall  have  it  for  themselves  and  every  burgess  ;  g^sT     ^^ 
and  the  principle  will  hold  in  regard  to  any  local  custom  where 
the  members  of  a  corporation  claim  a  benefit  in  its  right. 

In   this  case  in  trespass  quare  dausum  Jregit,  the  deft.  2  h.  Bl.  893 
alleged  a  custom  ancient  and  laudable,  used  and  approved  of  399,  Fitch  v. 

in  the  parish  of ,  for  all  the  inhabitants  for  the  time  being  ^^''^"^"•r" 

of  said  parish  to  have  &c.,  so  stated  the  custom.  Then 
averred,  that  at  the  several  times  when  be.  he  was  an  inhab- 
itant of  said  parish,  and  at  those  times  he  entered  the  locus 
in  quOf  and  played  at  cricket  &c.,  and  held  good.  The  deft, 
alleged  a  local  custom  for  the  inhabitants  of  a  parish  to  do  so 
and  so,  that  he  was  one  of  tliem,  and  stated  his  acts  to  be  ac- 
cording to  and  within  the  custom.  This  seems  to  be  the  true 
way  of  pleading.    Ph.  traversed  the  custom. 

^  7.  If  one  claim  by  custom  or  prescription,  he  must  pre-  scom.  D.  Pi. 
scribe,  and  the  ph.  in  his  declaration  must  shew  a  good  cus-  ^'^T'qai 
torn,  as  in  case  for  not  keeping  a  bull  in  a  parish,  he  roust  shew  waples  v.  ' 
a  custom  or  prescription  to  keep  one  ;  so  a  loss  for  want  of  one  Basset. 
must  be  alleged. 

^  8.  It  is  a  general  rule,  that  whenever  the  party  avows  and  l  Salk.  175, 
justifies  a  distress  for  a  thing  against  common  right,  a  custom  JJ^J^^*"  ^' 
must  be  alleged  to  distrain  in  such  case. 

^  9.  But  it  is  enough  the  party  avowing  be  bound  to  per-  v^nhistoner. 
form  what  is  the  consideration  for  the  duty  he  claims ;  as  if  i^l^ica, 
a  borough  be  bound  to  repair  a  port,  and  is  entitled  to  toll  in  ^  ^^^"^ 
a  suit  or  distress  for  the  toll,  it  need  not  be  alleged  the  port  is 
m  repair  ;  for  it  is  sufficient  the  borough  is  bound  to  repair ; 
for  being  bound  by  the  custom  to  repair  is  the  consideration. 
2.  The  master  of  the  vessel  as  to  port  duties  is  the  exporter,  ^^l^^:  *^*' 
Whoever  claims  an  easement  must  plead  it  specially,  as  he  waiiis. 
claims  a  right  in  another's  soil. 
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Art.  5.  Ctses  in  the  United  States.  In-  tbid  ctse  there 
had  been  a  custom,  time  whereof  be.  in  the  town  of  Ipswich^ 
for  all  the  inhabitants  of  that  town  to  water  their  cattle,  teams, 
tic.  at  a  certain  watering  place  in  Ipswich  river,  which  there 
run  along  side  of  the  highway,  and  the  deft,  erected  a  build- 
ing that  covered  a  part  of  this  watering  place  ;  and  he  in  one 
count  in  the  indictment  was  indicted  for  a  nusance  to  this 
watering  place  of  all  the  inhabitants  of  said  town,  and  held 
good ;  for  they  may  have,  time  out  of  mind,  such  an  ease- 
ment ;  and  if  obstructed,  the  obstruction  may  be  considered 
as  a  nusance,  and  indicted  accordingly,  and  the  inhabitants 
shall  not  be  confined  to  their  ci?il  actions. 

Customs  and  usages  at  banks,  see  Jones  o.  Fales,  and  the 
Lincoln  and  Kennebeck  Bank  v.  Page,  Ch.  29,  a.  10. 

^  2.  JVo  dots  of  citizens  can  establish  a  custom  contrary  to 
law :  though  this  custom  may  be. useful  to  explam  the  inten- 
tions of  the  parties  to  contracts.  As  where  an  insurance  was 
made  *'  on  a  cargo  from  Boston  to  Archangel  and  back  to 
Boston."  No  property  was  returned  in  the  ship,  in  which  case 
it  was  proved  to  be  the  universal  custom  in  Boston  where  this 
insurance  was  effected,  to  return  a  portion  of  the  premium 
It  was  known  the  decisions  of  the  court  had  been  otherwise. 
Held,  first,  on  the  point  the  law  is  well  settled  and  generally 
understood  :  2.  ''  Evidence  of  custom  and  usage  is  useful  in 
many  cases  to  explain  the  intent  of  parties  to  a  contract.  But 
the  usage  of  no  class  of  citizens  can  be  sustained  iii  opposition 
to  the  principles  of  law."  Judgment  for  the  pit.  for  the  whole 
premium. 

^  3.  Held,  that  prescription  does  not  give  the  right  of  erect- 
ing a  building  on  the  land  of  another  person ;  for  title  to  lands 
must  be  by  matter  of  record  8ic.  A  usage  to  erect  huts  on 
the  shore  to  carry  on  a  fishery  must  be  pleaded  or  be  in  the 
notice. 

^  4.  A  right  to  enter  on  another's  land  to  repair  a  dam  &c« 
necessary  to  work  a  mill  can  exist  but  by  grant  or  prescript 
tive  right,  though  the  dam  and  embankment  were  originally 
erected  with  the  consent  of  the  owner  of  the  soil.  The  deft's, 
claim  was  stated  in  a  special  plea  to  which  the  pit.  demurred 
for  cause  ;  1.  no  legal  conveyance  pleaded  be. ;  2.  no  pre- 
scriptive right  shewn,  nor  is  the  mill  described  as  ancient.  But 
held,  the  deft,  claimed  a  permanent  interest  in  the  pit's,  land 
to  keep  up  an  embankment  there,  which  cannot  by  our  statute 
of  1 783,  Ch.  37,  pass  without  deed  or  writing,  and  if  intended 
to  continue  seven  years,  it  must  be  by  deed  acknowledged  and 
recorded.  A  license  to  do  an  act  on  another's  land,  as  to 
hunt  or  cut  a  tree,  may  be  by  parol,  where  it  passes  no  estate 
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in  the  land,  and  such  a  license  is  revocable  whea  executory,    Ch.  36. 
unless  a  definite  term  is  fixed,  but  irrevocable  when  eseecuted.    Art,  5. 

In  England  a  custom,  to  be  general  and  common  law,  must  K^^^y\J 
extend  throughout  the  realm ;  here] throughout  a  state.  But  the  Dr.  &&  Stud* 
judges  in  both,  and  not  the  jury,  must  decide  if  there  be  such  '^* 
general  custom  or  not. 

Several  eases  of  prescription.    Trespass  in  the  pit's,  close.  2  w.  Bl.  98S>, 
Plea,  Clode  was  seized  of  massuage  and  lands  in  Upottery;  ckJde&^ai'' 
and  that  '^  he  and  all  those  whose  estate  he  had  &c.  for  the  But  prescrtp- 
time  being,  had  sued,  and  have  been  accustomed  to  have  and  ^i^°  >°  ^^, 
use,  and  still  of  right  ought  to  have  and  use"  common  of  pas-  m^^i^J!* 
ture  in  the  place  where,  for  all  commonable  cattle  levant  and  or  to  build  on. 
couchant,  and  justified,  and  the  other  defts#  as  his  servants  ;  pit.  r^o^— c' 
traversed  the  right  of  common,  and  issue.     Pit.  went  through  Lit.  lis.— 
bis  evidence.  Then  the  deft,  opened  two  ancient  grants  without  ^  Bl.  Com. 
dates,  which,  as  the  judge  observed,  were  inconsistent  with  plea,  ^fined'to 
Verdict  for  the  pit.    Deft,  moved  for  a  new  trial ;    1.  because  a  corporeal 
his  title  was.not  laid  by  way  of  prescription,  but  only  of  usage ;  heredita- 
to  this  answered,  that  those  who  prescribe  in  a  que  estate  need  ^^KinT  i  Ld. 
not  use  the  words,  time  whereof  the  memory  be.,  but  mere  Raym.  266, 
usage  in  all  those  whose  estate  the  party  hath,  will  imply  the 
same  thing :  2.  Because  the  grant  might  be  in  confirmation 
of  the  prescriptive  right  and  then  consistent.     Held,  -  these 
grants  might  be  before  the  time  of  memory,  or  so  in  confirma- 
tion of  the  prior  prescriptive  right.     Matter  to  be  left  to  the 
jury.     New  trial  granted. 

^  5.  A  lessee  for  years  cannot  prescribe  in  his  own  name.  Dorney  •. 
Such  a  prescription  is  bad  after  verdict.  In  a  possessory  ^^"^o*^- 
action  for  an  injury  to  an  easement  the  ph.  need  not  state  bis 
title,  unless  the  deft,  appears  to  be  tenant  of  the  land  ;  but  if 
the  ph.  offers  to  do  it  and  states  an  insufficient  title,  it  is  bad. 
A  termor  cannot  be  charged  in  a  que  estate  with  an  immemo- 
rial obligation. 

(^  6.  Replevin  for  taking  six  boat-oars  at deft,  avowed  vviiies  265 

the  taking  damage  feasant' in  his  soil  and  freehold,  bar,  a  pre-  Wardv.CresT 
scriptive  right  to  fish  in  the  sea,  use  boats  &c.,  and  land  &c.  ^^^'^o  — 
at  this  place.     On  demurrer  held,  that  the  right  of  fishing  in  e  Mod.  63.^ 
the  sea  is  common  to  all  the  king's  subjects :  hence,  a  pre-  ?*Jj^*  ?^'^-^ 
scription  for  such  a  right  as  annexed  to  certain  tenements  is       ^  * 
bad,  and  such  a  prescription  is  void.     And  generally,  "  a  man 
shall  not  prescribe  in  that  which  the  law  of  common  right 
gives."    ''  Now  every  man  may  fish  in  the  sea  of  common 
right,"  as  he  may  pass  in  the  highway.     Also  held,  2.  a  pre- 
scriptive right  claimed  in  respect  of  certain  ancient  tenements  ^"V^^wth* 
be.  without  saying  how  many,  is  bad.    3.  If  a  man  have  a  pre-  post,  and    ' 
scriptive  right  in  respect  of  one  tenement  and  ten  acres,  and  Beaa  o. 
another  in  respect  of  another  tenejnent  and  ten  acres,  he     ®®™»"**- 

vo^.  I.  67 
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Ch  26.  most  make  two  several  titles  impliedi  aod  cannot  Uend  them 
Art.  5.  as  one  title.  Preseriptum  for  common  for  four  cows  is  good 
for  one  cow,  3  Salk.  279. 

Where  a  grant  may  be  presumed  after  fifty  years,  see  Ch. 
79,  a.  3,  Mayor  b  al.  «.  Horner ;  prescription  cannot  be  made 
LoflFt  76»        where  the  creation  of  the  thing  in  which  it  is  claimed  is  within 
Rei  r.  Johns  the  time  of  memory. 

6D.&E  748,      ^  7.  Trespass  in  the  plt'^*  close  and  breaking  down  his 

sb«ke"  *'       ^^^^  ^'    VlesLj  the  loeus  in  quo  was  formerly  part  of  Sharp 

spear  b  al.      Thom  common,  and  so  pleaded  a  right  to  enter  the  common 

to  dig  and  carry  away  sand  and  gravel  for  the  repairs  of  a 

house.  Held,  the  pit.  must  allege  the  house  was  out  of  repair : 

2.  That  he  entered  the  place  for  the  purpose  of  digging  for 

and  carrying  away  sand  and  gravel  for  the  necessary  repairs  of 

that  house  :  And  3,  that  the  same  sand  and  gravel  were  used 

for  that  purpose.     Deft,  pleaded  ax  different  pleas,  stating 

different  prescriptive  rights. 

ecom^Ts"      ^  ^'  Pr^^ription  must  be  pleaded  time  out  of  mind,  though 

—2  Roll.  209.  limited  to  years ;  as  for  things  ecclesiastical,  thou^  by  canon 

law  limited  to  forty  years.     But  all  time  before  Kcbard  I,  is 

time  out  of  mind,  on  an  equitable  construction  of  the  statute 

W.  II,  which  limits  it  for  a  writ  of  right  where  a  grant  may 

be  presumed.   ' 

1  D.&E.G67.      ^  9.  Every  prescription  is  good,  if  by  any  possibility  it  can 

be  supposed  to  have  had  a  legal  commencement. 

^10.  The  same  seven  rules  stated  in  art.  1,  as  to  custom, 
apply  as  to  prescription,  except  prescription  must  have  a  legal 
beginnbg. 
4  Co.  88.—        ^  11 .  A  prescription,  that  a  great  part  of  a  river  runs  be., 

6  Com  D^80  '^  '^  ^^^^  5  f^^'  *^  **  °ot  necessary  to  shew  how  much  ;  so  as 
'  much  estovers  as  a  man  can  dig  in  one  day,  as  appurtenent  to 
his  house,  is  sufficient.  Varying  the  thing  does  not  destroy  the 
prescription ;  see  Mills  he. 

2  Cro  491  —      ^  every  prescription  must  be  reasonable  ;  a  sheriff,  for 
2  Cro.  446!—  instance,  cannot  prescribe  for  taking  gifts  for  doing  his  office. 
Co.  Lit  115,    So  one  cannot  prescribe  to  do  a  wrong  or  nusance,  as  to  erect 
**  a  dove-cote,  or  to  lay  or  continue  logs  or  wood  in  the  high- 
way.    Nor  against  a  statute,  except  the  prescription  be  pre- 
served by  another  statute,  or  except  it  be  only  declaratory  of 
the  common  law  or  only  affirmative. 

Hickmanrp'        ^  ^^'  ^®  ^^^  prescribe  for  a  thing  that  qualifies  another 

Thome  bai.   prescription  ;  as  if  A  prescribes  for  common,  B  may  prescribe 

to  enclose  when  he  has  lands  lying  there  together,  and  plead 

accordingly.  / 

Stra.  1224.         ^13.  If  any  part  of  a  custom  as  laid  is  unreasonable,  the 

whole  is  void. 
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If  one  prescribe  for  a  certain  number  of  cattle,  he  need  not    Ch.  26. 
state  tliey  were  levant  and  couchant,  becaitse  it  is  no  prejudice    Art.  5. 
to  the  owner  of  the  soil,  the  number  being  ascertained ;  other-   ^^vXi^ 
wise,  if  the  number  be  uncertain*   2  Esp.  26,  Richards  v. 
Squib. 

^  14.  In  the  time  of  queen  Elizabeth,  common  was  often  Cro.  £i.  302, 
claimed  by  reason  of  inhabitancy  j  but  in  Fowler  ».  Dale  it  ?1^'~"^  *-'?• 
was  disallowed.     And  the  court  said,  if  allowed,  it  would  fol^     ' 
low  the  person,  and  for  no  certain  time  or  estate. 

^15.  Replevin  for  taking  the  pit's,  cattle;  ^'  avowry  that  2  Wilfi. 258, 
Burnell  was  seized  in  fee  and  in  possession  of  a  certain  antient  ^^>  £ngliA 
messuage :  and  that  Ingham  was  tenant  and  occupier  of  iQcham! 
another  ancient  messuage  so,  prescribed  for  common  in  the 
locus  in  quo  (for  themselves  "  and  all  other  occupiers  of  said 
messuages")  and  avowed  taking  damage  feasant.  Pit.  traversed 
the  right  of  common  and  issue,  and  verdict  for  the  defts.  Ph* 
moved  in  arrest  of  judgment,  and  said  the  avowry  was  ill. 
"  The  prescription  for  right  of  common  being  confined  to  the 
occupiers  of  the  messuages  who  have  but  a  mere  temporary, 
and  not  permanent  interest  therein,"  cited  22  E.  IV,  17,  Gate- 
ward's  case,  3  &  4  resolutions ;  and  Hunt  «.  Beaucham,  33 
Geo.  II ;  where  in  trespass  the  ^'  plea  was  that  every  inhabi- 
tant of  the  parish  residing  and  dwelling  in  the  parish,  and  be- 
ing an  occupier  of  an  ancient  messuage  had  aright  of  common" 
&c.  Held,  a  bad  prescription.  So  bad,  to  plead  all  the  occu- 
piers of  a  close,  time  out  of  mind,  had  used  to  repair  the 
fences,  Cro.  EL  445,  Anstye  v.  Fawkner ;  as  occupiers  is  too 
general.  So  "  a  prescription,  that  possessors  ought  to  repair 
fences"  is  a  bad  one ;  2  Rol.  R.  288 ;  Palmer  331  ;  Cro. 
Jam.  665.  And  though  this  avowry  might  be  good  as  to  Bur- 
nell,  who  was  seized  in  fee,  yet  it  was  bad  as  to  Ingham  who 
avowed  as  occupier.  The  defts.  said,  if  the  pit.  complained 
of  an  injury  done  to  bis  soil,  the  deft,  in  his  justfication  must 
prescribe  in  que  estate ;  but  in  trespass  for  taking  goods,  it  is 
sufficient  for  the  deft,  to  plead  he  was  possessed  of  the  locus 
in  quCf  and  the  goods  were  damage  feasant.  The  same  for 
taking  cattle  damage  feasant^  where  the  deft,  has  common  ; 
and  no  difference  between  trespass  and  replevin  for  taking 
cattle  only.  The  court  admitted  this  reasoning  of  the  deft,  to 
be  good  in  trespass,  no  title  being  in  question  ;  but  said,  '^  the 
right  of  common  was  laid  in  the  occupiers  only,  and  held  it 
was  necessary  for  the  deft,  in  replevin  to  shew  a  title ;  for  ^'  in 
replevin  the  avowant  must  justify  and  shew  by  what  authority 
he  distrains."  "  There  is  a  great  difference  between  replevin  ™  ^^^V?*' 
and  trespass,  because  the  avowant  being  to  have  a  return  of  3i,32.~Sanc. 
the  cattle  must  shew  a.  title  in  omnibus  ;  otherwise,  in  tres-  107. 
pass  in  which  the  deft,  need  only  plead  an  excuse,"  (2  Lutw. 
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Ch.  36.     1231.)     "  The  avowant  must  allege  what  estate  he  is  seized 

Art.  5.      of.  therefore  this  avowry  is  bad,"  and  the  verdict  has  not  cured 

i^^^y^U  it,  as  the  defts.  haVe  stated  a  defective  title,  and  not  merely 

shewn  a  title  defectively  stated. 
Cro.  EI.722,  ^16.  If  the  party  has  a  general  common,  that  is,  for  all 
Bush  word  V.  fejudg  of  cattle,  he  may  well  prescribe  for  common  for  any  par- 
Bond!—  ticular  sort ;  for  this  comes  within  the  general  prescription, 
s  Esp.  29.-^  As  where  the  party  prescribed  for  common  for  100  sheep,  and 
dted^Mi^^'  proved  100  sheep  and  six  cows.  This  was  well ;  but  other- 
£vid.  163  —  wise,  if  he  lay  one  prescriptive  right  and  proves  another ;  as 
1  Taan.642.  jf  he  claims  common  for  100  sheep  and  proves  common  for 
120.  In  this  case  he  fails  in  proving  the  prescriptive  right  he 
claims. 

^17.  Though  it  is  a  general  rule  the  party  must  state  his 
prescriptive  right  fully  and  as  it  exists,  as  it  is  entire ;  and 
though  this  right  like  every  right  must  be  proved  as  laid,  yet 
this  does  not  mean  in  every  minute  circumstance ;  and  there- 
fore the  prescription  alleged  and  that  proved,  may  vary  or 
differ  as  to  tlie  quantity  of  land  to  which  it  extends  or  to  which 
it  is  appurtenant. 
Cro.  El.  532       ^  18.  As  where  A  prescribed  to  have  common  to  his  mes- 
Gregory  v.      suage  and  twenty  acres  of  land,  and  in  evidence  he  proved  but 
^*'''  eighteen  acres.     Held,  this  evidence  proved  the  prescription 

laid. 

Hob.  64,  ^19.  So  if  the  party  lay  his  prescription  not  so  large,  and 

'Aorou"h-      prove  it  more  ample  than  he  has  laid  it,  he  does^ot  fail,  if  the 

good.  ^        nature  of  it  is  the  same,  as  where  the  prescription  was  to  tether 

horses  from  and  after  a  certain  day  named,  yearly ;  and  he 

proved  his  prescriptive  right  to  be  on  that  day,  also  the  day 

before  it,  and  on  a  certain  Monday,  and  afterwards  during  the 

year  at  pleasure. 

Bui.  N.  P.  59,      ^^20.  But  as  in  Pring  v.  Henly,  if  the  deft,  avow  taking 

00.  damage  feasant,  and  the  pit.  prescribe  for  common  for  all 

commonable  cattle,  and  prove  common  for  sheep  and  horses 

only,  he  fails;  for  here  he  claims  one  kind  of  common,  as  for 

commonable   cattle,  and  proves   another  as   for   sheep  and 

horses.     But  otherwise,  as  above,  if  he  had  prescribed  for  a 

common  for  any  particular  sort  of  cattle,  and  proved  his  right 

to  a  general  common,  as  the  common  proved  would  include 

that  claimed.     So  if  a  man  prescribe  for  common  appendant 

to  300  acres  in  four  towns,  and  proves  it  appendant  to  two 

hundred  acres  in  two  towns  only,  his  evidence  does  not  prov» 

his  prescription. 

6  Co.  TOO.—       §  21.  It  is  laid  down  in  this  case  as  a  general  rule,  that 

Foxiy's  case!  whatever  may  be  gained  by  usage  without  matter  of  record, 

—Bui.  N.  P.   may  be  claimed  by  prescription,  such  as  ways,  estrays,  trea- 

^^^'  sure-trove,  wreck  of  the  sea,  &c.  biit  such  things  as  are  doI 
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forfeited  but  by  matter  of  record,  as  felon's  goods,  cannot  be    Ch.  26. 
prescribed  for.  Art,  5. 

^  22.  And  in  cases  of  prescription  it  is  allowable  to  give    ^.^v^Vi/ 
hearsay  evidence  in  order  to  prove  general  reputation ;  as  buI.  N.  P. 
where  the  issue  was  of  a  right  of  way  over  the  pit's,  close,  29©. 
deft's.  were  allowed  to  give  evidence  of  a  conversation  be- 
tween persons  not  interested,  then  dead,  wherein  the  right  to  ' 
the  way  was  agreed. 

§  23.  How  the  thing  to  which  the  prescriptive  right  belongs  4  Co  86, 88, 
may  be  altered,  without  losing  it.  And  generally  the  owner  of  ^"*^®™g^g 
the  thing  may  alter  it  as  suits,  if  he  do  not  prejudice  him  Mills,  &g. 
against  whom  this  right  is  claimed.  As  where  the  owner  of 
fulling  mills  prescribed  for  a  stream  or  a  great  part  of  it  through 
one's  land,  as  running  to  and  turning  his  said  mills,  he  ^ay 
convert  them  into  grist  mills.  This  does  not  destroy  the  pre- 
scription. So  where  a  tenant  is  bound  to  cover  his  lord's  hall 
and  it  falls,  and  the  lord  builds  a  new  one  in  the  same  place 
and  of  the  same  bigness,  the  tenant  is  bound  to  cover  it ;  but 
not  if  of  greater  length  or  breadth  or  in  another  place,  or  if  it 
be  converted  into  a  cow-house,  stable,  kitchen,  be. ;  for  in 
such  case  the  lord  by  his  own  act  cannot  alter  the  nature  of 
the  tenure,  nor  of  the  service  the  tenant  is  bound  to  perform. 
So  if  one^has  estovers  by  grant  or  prescription  to  his  house, 
though  he  alters  the  rooms  or  chambers  of  his  house,  as  to 
turn  a  hall  into  a  parlour,  and  such  alterations  of  the  quality, 
and  not  of  the  house  itself,  and  without  making  new  chimneys, 
by  which  no  prejudice  accrues  to  the  owner  of  the  wood,  it  is 
no  destruction  of  the  prescription.  So  ''  if  he  builds  new 
chimneys  or  makes  a  new  addition  to  his  old  house,  by  that 
he  shaU  not  lose  his  prescription,  but  he  cannot  employ  or 
spend  any  of  his  estovers  in  the  new  chimneys,  or  in  the  part 
newly  added ;  the  same  law  of  conduits  and  of  water  pipes," 
&c.  So  a  corporation  loses  not  its  franchises  by  a  change  of 
its  name,  for  no  one  is  prejudiced  thereby. 

§  24.  Replevin  for  taking  com,  Sept.  20,  1784,  at  Peter-  i^.  Bl.6,9, 
church.     In  the  avowry  and  cognizance  a  special  case  was  Delahay  k 
stated,  bar  be.     And  held  by  the  court,  that  a  custom  that  a  Lewis, 
tenant  may  leave  his  away-going  crop  in  the  barns  fyc,  of  the 
farm  for  a  certain  time  after  the  lease  is  expired  and  he  has 
quitted  the  premises,  is  a  good  custom. 

^  25.   Custom,  how  uncertain.   Replevin  for  a  cow.     The  SBos.&tP. 
deft's.  third  plea;  a  cognizance  asbailiff  of  R.  S.  to  whom  he  2&7»  i>e 
had  underlet  the  locus  in  quo.     The  pit.  pleaded  in  bar  to  cufr^^' 
this  avowry,  that  said<fieid,  containing  100  acres  whereof  said 
place  m  which  &c.  was  parcel,  time  out  of  mind,  of  right  hath 
been  and  ought  to  have  been,  and  still  of  right  ought  to  have 
been,  open  and  common  ia  manner  following,  *<  that  is  to  say. 


530  ASSUMPSIT. 

Ch.  62    open  every  three  years,  that  is  to  say,  on  or  beibre  the  15tb  day" 

Art.  5,     of  October,  when  the  com  was  cut  and  carried  off  the  same 

^^V^^  ^^  ^  ^ng  ^oiBj  to  wit,  for  three  weeks  and  upwards  :"  that 

before  said  time  when  be.  one  J.  B.  was  seis&ed  in  fee  of  a 

messuage  and  two  acres  qf  land  with  the  appurtenances  ia 

^'  and  that  he  and  all  those  whose  estate  be  had  and 

hath  in  the  said  messuage  and  land,  with  the  appurtenances 
for  the  time  being  from  time  whereof  &c.  have  used  and  been 
accustomed  to  have,  and  of  right  ought  to  have  for  themselves 
and  their  tenants,  occupiers  of  said  messuage  and  land  with 
ihe  appurtenances  common  of  pasture  for  all  Uieir  coRunooable 
cows  levant  and  couchant  on  saiid  messuage  and  land,  with  the 
appurtenances  in  the  said  field,  of  which  the  said  place  in  which 
&c.  is  parcel,  every  third  year  when  the  same  is  open,  and  not 
sown  and  cultivated  in  the  manner  aforesaid,  as  to  the  said 
H  messuage  and  land  with  the  appurtenances  appertaining,  that 
the  said  J.  B.  demised  to  the  pit.  from  year  to  year ;  that  to 
virtue  of  the  said  dentrise  the  pit.  became  possessed  of  the 
ssiid  messuage  and  lands  with  the  appurtenances,  and  being  so 
possessed  before  the  said  time  when  he.  put  the  said  cow, 
being  his  commonable  cow,  levant  and  coticAanI,  on  his  said 
messuage  and  land  with  the  appurtenances,  into  the  said  field, 
to  use  his  common  of  pasture  there  as  it  was  lawful  for  him  to 
do,  the  same  time,  from  thence  until  and  at  the  taking  of  the 
same  as  aforesaid,  being  when  the  said  field  was,  and  ought  to 
be  open  and  common  as  aforesaid  :  that  the  said  cow  was  in  the 
said  field  in  which  &:c.  parcel  &«.,  until  the  deft,  of  his  own 
wrong  &c.  and  this  be.  wherefore  &c."  And  the  pleading? 
were  continued  to  a  rejoinder  and  issue.  Verdict  for  the  pit.  $ 
on  motion  he,  for  a  rule  be.  Held,  this  custom  as  pleaded 
was  uncertain  and  bad,  both  as  to  its  commencement  and  du- 
ration. Commencement  uncertain  on  or  before  the  15th  of 
October,  since  the  corn  might  not  be  cut  and  carried  off  be- 
fore that  day ;  but  the  clear  uncertainty  was  in  the  words  three 
weeks  and  upwardtj  and  for  any  thing  that  appeared  the  cow 
might  have  been  put  in  after  the  three  weeks  expired  ;  possi- 
bly had  it  been  alleged  she  was  put  in  within  the  three  weeks, 
the  court  after  verdict  would  have  supported  this  prescription, 
and  the  time  under  the  words  and  upwardt  is  wholly  uncer- 
tain, and  though  these  words  be  under  a  viddkit^  they  cannot 
be  struck  out. 
1  Saund.861,  ^  26.  In  this  case  the  party  claiming  a  prescriptive  right  of 
N°1ir*'*^*'^  *'  common  in  a  certain  100  acres,  admitted  in  his  plea  the  other 
party  was  seized  in  fee  thereof;  but  added,  he  the  ph.  was 
seized  of  an  ancient  messuage  with  the  appurtenances,  in  ■ 
being  one  of  the  freehold  tenements  &c.  ^^  And  that  there 
are  and  from  time  whereof  &c«  were  div^s  ancient  mes- 
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suages''  be.  Then  the  pit.  laid  a  prescriptioDi  that  the  several    Cu.  26. 
tenants  of  these  messuages  being  seized  thereof  in  their  de-    Ari.  6. 
mesne  as  of  fee,  and  aU  those  whose  estates  they  severally  have  K^^Y^U 
in  the  same,  for  all  the  time  aforesaid,  have  had  the  sole  be. 
pasture  of  said  100  acres  for  all  their  cattle  be.     But  the 
number  of  tenements  or  messuages  was  not  stated,  but  only 
"  diven  ancient  mesiuagesy*^  and  held  well. 

Art.  6.  Pleadings  in  prescripHom. 

(^  1.  Every  one  who  pleads  a  prescription  ought  to  allege  it  Co.  Lit.  118. 
in  him  who  has  the  inheritance,  as  to  say  he  is  seized  in  fee, 
and  he  and  his  ancestors,  or  he  and  those  whose  estate  he  has, 
or  that  a  corporation  and  their  predecessors  &c.  have  had  or 
used  be. 

^  2.  All  prescriptions  are  in  their  nature  entire ;  and  when  4D.&E.  167, 
they  are  pleaded,  the  adverse  party  cannot  deny  a  part  only,  Morewood  ly 
but  he  must  either  demur  or  traverse  the  whole,  and  therefore 
if  the  deft,  plead  a  prescription,  and  fail  in  proving  any  part  of 
it  in  evidence  he  must  fail  in  the  whole. 

^  3.  After  verdict,  it  is  well  if  a  thing  be  alleged  by  way  of  ^  ^^- 177. 
prescription  where  it  ought  to  be  by  custom.   And  if  a  custom 
be  only  inducement  to  an  action,  it  is  sufficient  to  be  alleged 
quod  soletj  without  saying  soht  et  debet  be.     And  a  plea  of  IJ^^ri^iTI 
prescription  for  common  in  a  que  estate  is  good  after  verdict,  ciarkv.king! 
though  it  be  not  in  express  terms  alleged  that  the  owners  of 
the  estate  have  used  it  time  immemorial.     It  states  a  right  of 
common  in  all  those  who  held  the  estate,  and  unless  a  pre- 
scriptive right  had  been  proved,  the  pit.  could  not  have  obtain* 
ed  a  verdict.    Not  stated  in  the  plea  they  immemorially  held 
the  estate. 

^  5.  A  custom  that  inhabitants  or  residents  shall  have  profit  6  Co.  60, 61. 
in  another's  soil  is  merely  void,  unless  as  part  of  an  easement, 
as  gravel  to  repair  a  way,  be. 

Trespass  in  the  pit's,  close  with  catde,  horses,  be.  with  con-  Gateward's 
tinuance  ;  as  to  the  hogs,  deft,  pleaded  not  guilty,  and  as  to  ^^^^* 
the  residue,  that  the  vill  of  Stixwold  was  an  ancient  vili  and 
laying  contiguous  to  said  close,  that  within  the  said  vill  thdre 
is,  and  time  out  of  mind  has  been,  a  custom,  viz  :  '^  that  the 
inhabitants  within  the  said  vili  of  Stixwold  within  any  ancient 
messuage  there  by  reason  of  their  commorancy  and  residence 
in  the  same,  had  and  were  used  and  accustomed  to  have  com- 
mon of  pasture  in  the  said  place,  in  which  be.  for  all  and  all 
kind  of  oxen,  horses,  and  other  large  beasts,  be.  be.,  and  also 
pleaded,  that  at  said  time  be.  he  was  and  adhuc  est  cammoram 
et  inhabitans  in  said  town  of  Stixwold,  and  in  an  ancient  house 
in  Stixwold  aforesaid^  and  so  justified.  Pit.  demurred :  re* 
solved  first,  only  four  kinds  of  common  appendant,  appurte* 
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Ch.  36.  nanty  in  gross  and  by  reason  of  yicinagey  and  tbat  this  commoif 
Art.  6.  by  reason  of  cammoraney  and  reiidenee  is  none  of  them. 
\^ry^^  ^  6.  Second.  As  he  had  no  estate  or  interest  in  the  house 
bc!.9  but  only  ^^  a  mere  habitation  and  dwelling,"  he  could 
have  no  interest  in  the  common  in  respect  of  the  house. — This 
is  the  only  point  stated  by  Croke  to  have  been  formally  de- 
cided by  the  court,  and  certainly  this  point  was  clear  and 
alone  sufficient  for  die  decision  of  the  cause ;  and  as  to  the 
other  decisions  stated  by  Lord  Coke  as  having  been  made, 
they  were  his  own,  or  if  made  by  the  judges,  they  were  nol 
necessary  to  the  decision  of  the  case. 

^  7.  Third.  Such  common  will  be  transitory  and  uncertain, 
"  for  it  will  follow  the  person,  and  for  no  certain  time  and  estate, 
but  during  his  habitancy."  This  kind  of  interest  the  law  does 
not  allow  ;  for  a  custom  must  be  certain  and  have  continuance 
be. 

^  8.  Fourth.  Against  the  nature  of  common,  '^  for  every 
common  may  be  suspended  or  extinguished,  but  such  a  com- 
mon will  be  so  incident  to  the  person  that  no  person  certain 
can  extinguish  it,  but  as  soon  as  he  that  releases  be.  removes, 
the  new  inhabitant  shall  have  it.** 

^  9.  Fifth.  ^  He  who  claims  it  as  an  inhabitant  can  have  no 
action  for  it." 

Sixth.  "  In  these  words,  inhabitahU  and  reMenttj  are  includ- 
ed tenants  in  fee  simple,  tenants  for  life,  for  years,  by  degit^iic^ 
tenant  at  will  be.,  and  he  who  hath  no  interest  but  only  his 
habitation  and  dwelling."  *'  And  clearly,  tenant  in  fee  simple 
ought  to  prescribe  in  L^  own  name ;  tenant  for  life,  years,  by 
degity  be,  and  at  will  be.  in  the  name  of  him  who  hath  the 
fee,  and  by  good  pleading  may  enjoy  be. 

^10.  Seventh.  No  improvement  can  be  made  be.  states  the 
difference  between  a  profit  to  be  taken  in  alieno  solo,  and  an 
easement  in  it.  As  to  a  way,  this  every  inhabitant  may  have, 
but  not  such  profit.'  And  a  toay  or  pcusage  may  well  foUow 
the  person. 

Eighth.  As  to  copy  holds.  And  every  prescription  ought  to 
have  a  lawful  beginning ;  but  a  custom,  a  reasonable  one  only, 
as  gavelkind.  This  may  be  reasonable  but  cannot  be  intended 
to  have  a  lawful  beginning, ''  by  no  grant  or  act,  or  agreement, 
but  only  by  parliament." 

^11.  Ninth.  Held  also,  if  the  custom  had  been  alleged,  that 
quUibet  pater  famUias  irtfra  aliquod  mesiuagiumy  it  would  also 
be  bad  for  the  above  causes. 
Same  case,  There  held,  ''  inhabitants,  unless  incorporated,  cannot  pre- 
iSL  ^^"^  scribe  to  have  profit  in  another's  soil,  but  only  in  matters  of 
easement,"  as  in  way  be.  to  church,  market,  be.  So  in  mat- 
ters of  discbarge,  as  to  be  discharged  of  toll,  or  of  tithes  be. ; 
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but  to  have  an  interest  in  another's  soil  cannot  be ;  "  for  that  Ch.  26. 
ought  to  be  by  persons  enabled,  who  are  always  to  have  con-  Art.  6. 
Cinuance ;  for  if  there  should  be  such  prescription,  then  if  any 
of  the  inhabitants  depart  from  their  ancient  houses,  and  the 
house  continues  empty,  the  inheritance  of  the  common  should 
be  suspended,  which  cannot  be," — mentions  the  release  as  Coke 
does :  added  ^*  and  by  such  prescription  a  maid  servant  or 
child  who  resides  in  the  house  is  said  to  be  an  inhabitant,  and 
to  have  the  benefit  of  the  common ;"  this  cannot  be. 

%  12.  -So  it  is  not  good  for  every  freeman  of  a  corporation  6  Com.  D.  83. 
to  prescribe  for  common,  but  he  ought  to  prescribe  in  the  cor-  7]^i?cro 
poration.     Nor  can  one  prescribe  that  A,  tenant  for  life,  and  ei.  154. 
B  in  remainder  ought  to  have  common. 

^  13.  To  say  that  every  burgess  ought  to  have  common,  is  ^  Com.  D. 
as  well  as  that  the  corporation  shall  have  it  for  them  and  every  ^^^  ^*^' 
burgess.     In  either  case  the  right  is  in  the  corporation. 

§  14.  If  the.  pit.  alleges  he  was  seized,  and  then  prescribes,  2  Mod.  818, 
it  is  bad,  if  not  stated  seized  in  fee,  for  if  not  seized  in  fee  he  |p****®  '• 
cannot  prescribe,  and  seisin  in  fee  will  not  be  intended  even        ^^ 
after  verdict.     And  a  prescription  cannot  be  annexed  to  any 
thing  but  an  estate  in  fee,  as  prescription  itself  is  in  fee  in  all' 
cases. 

^  IS.  In  this  case  the  court  said,  "  the  word  solet  implies  3  Mod.  48, 
antiquity,  and  will  amount  to  a  prescription,  and  soliius  cursus  fhwSt  t!*M- 
aqua  nmning  to  a  mill  makes  the  mill  to  be  ancient ;  for  if  it'  mer. 
be  newly  erected,  there  cannot  be  soliitis  cursus  aqua  towards 
the  mill. 

<^  16.  Special  action  on  the  case  was  brought  against  the  4  Mod.  241, 
deft,  for  not  keeping  a  bull  and  a  boar  ;  and  on  demurrer  to  the  Bamet!  * 
declaration,  held  it  was  bad  ;  because,  first,  it  did  not  state 
the  deft,  was  obliged  to  keep  them  by  custom,  prescription,  or 
otherwise.    2.  Did  not  allege  any  particular  loss  or  damage 
by  the  cattle  not  increasing.   And  third,  the  deft,  being  rector 
of  the  church  ought  to  find  a  boar  in  consideration  of  paying  ^*  ^^'  *^' 
of  him  tithes. 

§  17.  It  is  a  general  rule,  that  customs  are  not  to  be  enlarg-  1  Bac.  Abr. 
ed  beyond  the  usage ;  because  it  is  the  usage  and  practice 
that  makes  the  law  in  such  case,  and  not  the  reason  of  the 
thing. 

In  an  action  brought  on  a  custom  it  must  shew  what  that  cus-  ^^-  ^^' 
torn  is,  otherwise  it  is  not  maintainable.  ' 

^18.  He  who  pleads  a  prescription  must  state  the  whole 
of  it ;  see  Lovelace  v,  Reynolds,  Ch.  91,  a.  7,  and  prove  it 
as  he  lays  it,  2  Esp.  27, 

But  where  any  collateral  matter  is  connected  with  the  pre- 
scription^ but  makes  no  part  of  it,  it  need  not  be  stated  ;  as  in 
Waring  v.  Griffitbi  stated  Ch.  71,  a*  2,  where  the  payment 
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Ch.  26.  of  the  2#.  for  every  one  buried  in  the  church  was  merely  col^ 
Art.  6.  lateral  and  no  part  of  the  prescription.  And  as  to  what  evidence 
proves  the  prescription  as  laid,  see  Pring  «.  Henly,  Ch.  91, 
a.  7,  Evidence. 

d  E«p.  449,         ^  19.  If  either  party  in  an  action  prescribe  for  an  easement, 
Ma^troid     ^^  other  party  cannot  state  a  contrary  prescription  without  a 
traverse  of  that  set  up  by  the  other.     As  where  an  action  was 
brought  against  the  deft,  for  diverting  a  water  course.     He 
pleaded  he  was  seized  of  two  closes,  through  which  the  water 
ran,  and  that  he  and  all  those  whose  estate  he  h^d,  used  to 
water  their  cattle  there  in  said  water  ;  **  but  that  for  conven- 
ience of  watering  they  had  a  right  to  dig  a  ditch  near  the  said 
water  course,"  and  so  concluded  without  a  traverse,  this  being 
a  prescription  varying  the  first,  was  held  to  be  bad  without  a 
traverse. 
Cio.Car.432,      ^20.  This  was  error  brought  in  an  action  of  the  case. 
St^fc^Ma-     "  Whereas  Robert  Fuller  was  seized  in  fee  of  the  manor  of 
900.  Thompson,  and  he  and  his  ancestors  be.  time  whereof  be. 

had  a  fold  for  his  and  their  sheep,  not  exceeding  300,  in  sev- 
enty acres  of  land  in  Thompson  every  year  from  fourteen  days 
after  the  com  was  carried  away,  to  continue  until  our  Lady 
within  the  lands  not  sown  again.  The  pit.  then  stated,  that 
Robert  Fuller  let  by  deed  to  the  ph.  seventy-five  acres,  par- 
cel of  said  manor,  with  the  fold  course  for  five  years,  and  that 
the  defts.  enclosed,  and  thereby  disturbed  the  ph.  of  his  fold 
course."  And  one  of  the  defts.  pleaded  not  guilty  ;  the  other  in 
bar,  '^  that  there  is  a  custom  within  the  said  vill,  that  any  one 
may  inclose  any  part  of  his  lands  lying  in  common  fields,  and 
therefore  he  enclosed  this  land  lying  in  the  common  field."  Pit. 
demurred,  and  held  this  bar  was  bad,  because  it  did  not  traverse 
the  prescription  in  the  declaration.  And  one  "  cannot  plead  a 
prescription  against  a  prescription ;"  but  the  deft,  ought  to 
have  answered  that  stated  in  the  declaration. 
e^^d  aM  Customs  or  prescriptions  are  only  triable  at  conunon  law ; 
held  m  prohibition. 

After  verdict  it  is  presumed  a  good  prescription  was  proved, 
though  not  expressly  alleged.  This  is  not  according  to  the 
best  rules  in  pleading. 

^21.  The  matter  of  this  chapter  is  also  much  considered 
in  other  chapters,  as  in  regard  to  Disturbance,  Ch.  64  ;  Fences, 
Ch.  66 ;  Ferries,  Ch.  67 ;  Fisheries,  Flats,  and  Rivers,  Ch. 
68.  As  to  Lands,  Ancient  Lights,  &c.  Ch.  69  ;  Mills,  Lands 
flowed.  Mill  Streams,  Water  Courses,  and  Watering  Places, 
Ch.  71 ;  Nusances,  Ch.  74 ;  some  cases  of  Toll,  Ch.  76 ;  and  in 
Trover,  Ch.  77  ;  Ways,  Ch.  79  ;  several  cases  in  Replevin, 
Ch.  171  ;  several  cases  in  Trespass,  Ch.  172,  173.  So  in^ 
chapters  as  to  Pleadings  &c.  Szc. 
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(^  32.  On  the  whole,  after  the  many  varying  decisions  it  Ch.  37. 
must  now  be  considered  as  settled  law,  that  inhabitants  (not  a  •Srt,  1. 
corporation)  cannot  claim  a  profit  a  prendre  in  alieno  tolo^ 
nor  can  occupiers  of  certain  messuages  or  tenements,  except 
when  they  can  claim  on  possession  only,  as  in  Bean  v.  Bloom 
&;  al.,  and  as  to  this  principle  the  English  cases  as  to  common 
of  pasture,  of  turhiary^  of  estovers^  be.  are  good  authorities  in 
the  United  States,  where  one  claims  a  right  in  another's  soil,  as 
to  dig  ballast,  sand,  muscle  bed,  manure,  clay,  as  to  glean,  be. 
be.  The  principles  as  to  this  right  and  an  easement,  as  to  true 
distinctions  between  custom  and  prescription,  being  the  same 
in  both  countries. 


CHAPTER  XXVII. 


DATS,  DATES,  MONTHS,  CALENDAR,  &c.  COMPUTATION  OF  TIME 

IN  SUNDRY  CASES. 

In  most  legal  proceedings  be.  the  exact  computation  of 
time,  as  of  days  and  dales  be.  is  often  material ;  and  it  is  fre- 
quently a  nice  question  when  in  point  of  time  the  pit.  may  sue, 
and  when  he  is  barred  by  the  acts  of  limitations.  It  is  here 
intended  only  to  shew  the  trae  measure  or  computation  of  2  bi.  Com. 
time.  By  our  law,  day  is  from  midnight  to  midnight.  This  Ml. 
manner  of  computing  time  we  have  derived  from  England. 

Art.  1.  A  rule  is  laid  down  in  this  case,  to  wit:  ''that  Doagl.468, 
where  a  computation  is  to  be  made  from  an  act  done,  the  day  ^^  ^'^'t 
when  the  act  was  done  was  to  be  included."  Therefore,  by  fi^^  ^24 
statute  the  defts.  were  to  have  one  calendar  month's  notice  Castle  v.  Bar- 
before  they  were  sued.  They  bad  notice  April  28, 1788,  and  ^y^*^' 
were  sued  May  28, 1788,  and  held  well ;  for  the  28th  of  April  ^ 
is  to  be  computed  as  included  in  and  a  part  of  the  month. 

^  2.  So  a  robbeiy  committed  Oct.  9,  the  year  is  out  the  ^^y^^  |^ 
next  October  the  8th  day ;  for  the  day  of  the  robbery  is  a  Nonis  v.' 
part  of  the  year,  and  there  cannot  be.  two  ninth  days  in  one  {^r^"^ 
year.     By  the  same  rule  the  day  on  which  a  writ  is  served  is  140/ 
computed  one  of  the  14  or  30 ;  hence,  one  served  on  Tues- 
day is  fourteen  days  before  the  Tuesday  fortnight.    This  is 
the  rule  at  conmion  law.     But  some  hold  the  law  merchant  to 
be  different,  and  that  it  omits  the  day  as  the  day  of  the  date  of 
a  note  or  promise ;  as  if  it  be  dated  the  first  of  June,  the  Bni^iofiT^ 
second  of  June  is  computed  the  first  day,  but  it  comes  to  6Coin.b.8i; 
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exactly  the  same  thing  in  the  end.  As  if  a  note  or  promise 
be  daied  June  1,  payable  in  thirty  days,  it  is  payable  and  may 
be  sued  July  1,  as  stated  in  a  former  chapter.  II  the  day  of 
the  date  be  omitted,  then  that  of  payment  is  reckoned  one,  and 
it  is  totally  immaterial  which  is  computed. 

§  3.  So  a  lease  dated  before,  but  delivered  June  20,  for  a 
year,  ends  June  19th ;  so  the  day  of  the  delivery  is  one  of  the 
year,  for  tlie  law  allows  no.  fractions  of  a  day  }Jrwn  kence^ 
forth  means  from  the  delivery.  So  a  lease  to  hold  or  promise  to 
pay  begins  iDrom  the  date  of  course,  and  the  date  includes  the 
day  of  the  date ;  and  on  this  day  the  lessee  may  enter  or 
bring  ejectment;  Osbom  v.  Ryder,  Salk.  413. 

^  4.  So  when  goods  are  to  be  kept  five  days,  of  the  days 
of  taking  and  sale  one  is  inclusive  and  the  other  exclusive,  as 
where  goods  are  distrained  the  first  day  of  May,  they  may  be 
sold  the  sixth. 

$  5.  But  where  a  lease  is  from  the  day  of  the  date,  or 
an  interest  passes  yrom  the  day  of  the  date,  the  day  is  exclud- 
ed as  the  expression  imports.  So  in  Howard's  case  a  policy 
on  a  life  was  dated  Sept.  3,  1697,  for  one  year  from  the  day 
of  the  date,  and  it  was  held  to  begin  Sept.  4,  1697,  and  to  in- 
clude Sept.  3,  1698.  So  one  born  Sept.  3  is  of  age  Sept.  2, 
and  it  is  said  be  Inay  make  hi^  will  on  that  day,  as  there  is  no 
division  or  fraction  of  a  day. 

^  6.  In  some  cases,  however,  the  tlay  of  the  date  is  ex- 
cluded and  is  no  part  of  the  year  &£c.,  as  in  writs  of  protec- 
tion, and  in  the  enrolment  of  deeds  in  six  months  on  the 
statute.  So  in  putting  in  bail,  judgment  on  Monday,  four  days 
includes  all  Friday,  but  if  on  Monday  a  party  has  four  days 
allowed  to  plead  in  abatement,  he  must  plead  by  Thursday 
night.  So  one  bom  the  first  day  of  January  and  on  the  last 
hour  of  that  day,  is  of  age  to  act  the  first  hour  on  the  last  day 
of  Decembei*. 

^  7.  By  the  annuity  act  the  deed  is  to  be  registered  in 
twenty  days  after  the  date  of  it.  Held,  one  dated  June  6th, 
and  registered  the  26th,  is  well  registered. 

^  8.  A  contract  to  deliver  stock  in  six  months  in  England, 
means  lunar  months,  Stra.  446  ;  but  in  Change  Alley  the 
same  words  mean  calendar  months,  Stra.  652.  In  temporal 
cases  time  is  computed  by  lunar  months ;  in  ecclesiastic^  by 
solar,  W^  Bl.  450. 

Abt.  2.  In  England  a  month  is  a  lunar  month  of  twenty^ 
eight  daySf  or  a  cHendar  month,  of  which  twelve  make  a  year. 

§  1.  A  month  in  law  there  is  a  lunar  month  ;  btit  a  ship 
freighted  by  the  month  is  a  calendar  month.  So  in  paying 
money ;  so  if  money  be  lent  for  nine  months,  it  must  be  un- 
derstood calendar  month.     So  as  to  bills  and  notes. 
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^  3.  In  nil  statutes,  pleadings,  and  in  deeds,  a  month  means    Ch.  27. 
a  lunar  month  in  England.     But  it  is  not  generally  so  in  the    Art.  3. 
United  States,  especially  in  Massachusetts.     Here  when  a   V^VX./ 
month  is  expressed,  a  calendar  month  is  usually  understood,  i  Com.  D. 
As  when  the  party  has  "  one  month"  to  appeal  from  a  probate  Anne.— 6  T. 
decree  ;  and  the  court  said,  "  in  this  state,  as  well  before  as  gQ„  r*  Hoop- 
since  the  revolution,  a  month  mentioned  generally  in  any  act  er--4Mass. 
had  immemorially  been  considered  as  a  calendar  month,"    So  ^^'^T®'^^ 
as  to  bills  and  notes.     A  bankrupt's  two  months  in  prison  &c.  ley  L  ai._ 
includes  the  day  he  is  committed.  3  Johns.  Cas. 

Art.  3.  The  Calendar  or  Kaieniar.  ^  1.  In  the  year  ^^^^^ 
1750,  the  English  parliament  passed  an  act  for  correcting  the 
calendar,  which  extended  to  all  the  king's  dominions  in  Eu- 
rope, Asia,  Africa,  and  America,  in  order  to  mtfke  English 
time  agree  with  that  of  most  other  countries  which  embraced 
the  Christian  religi<5n.  This  act  provided,  that  the  old  suppu- 
tation  by  which  Uie  year  began,  March  25th,  should  not  be 
used  after  the  last  day  of  December  1751,  and  that  the  first 
day  of  January  next  following  the  said  last  day  of  December 
should  be  deemed  the  first  day  of  the  year  1752,  and  so  each 
year  to  begin  January  1st;  that  the  old  months  should  becon^ 
tinued  till  the  second  day  of  September  1752,  as  they  had 
been  inclusive ;  and  that  the  natural  day  next  immediately 
after  the  said  second  day  should  be  deemed  the  fourteenth 
day  of  September,  then  omitting  the  eleven  intermediate  nom- 
inal days  ;  but  this  was  not  to  affect  private  rights  or  the  ages 
of  persons.  Otherwise  the  old  calendar  and  leap  year  were 
preserved,  except  also  finding  that  making  every  fourth  year 
leap  year  or  bissextUej  made  an  error  of  eleven  minutes  a 
year,  as  explained  below ;  to  correct  this  nearly  it  was  enact- 
ed, that  the  years  1800,  1900,  2100,  2200,  2300,  or  any 
other  hundreth  year  after,  except  only  every  fourth  hundreth 
year  of  which  the  year  2000  should  be  the  first,  should  not 
be  deemed  leap  year,  but  a  common  year  of  365  days ;  and 
that  the  years  2000,  2400,  2800,  and  every  fourth  hundreth 
year  after,  and  all  other  years  before  1752  deemed  leap  years, 
should  after  1752  be  deemed  leap  years  or  bisttxtile  of  366 
days. 

^  2.  This  calendar  is  used  in  the  United  States,  and  though  ^^^^^^  perj- 
the  best  that  has  ever  been  made  •or  adopted,  it  is  not  strictly  comi^d'of 
right.     It  differs  from  true  time  thus  :  the  true  solar  year,  19,  the  loDwr 
or  the  earth's  annual  revolution  round  the  sun,  is  365  days,  ^f.*^^  v"^" 
five  hours,  and  forty-nine  minutes,  eleven  minutes  less  than  fhe^soi^  cy- 
365  days,  and  one  quarter  of  a  day.     Leap  year  or  bissextile  cl«i  and  16 
adds  one  day  in  every  four  years,  making  each  year  on  an  JnSiction.  **^ 
average  365  days,  six  hours,  or  365^  days.    This  is  adding 
1 1  minutes  a  year  too  much,  and  making  the  statute  year  1 1 
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Ch.  27.    minutes  longer  than  it  should  be,  or  longer  than  the  solar  year. 

j3rt.  4.  This  alone  between  1752  and  2400,  makes  a  difference  of 
7128  minutes  between  statute  and  solar  time.  Towards  correct- 
ing this  error,  the  act  in  this  period  omits  five  leap  years  of 
bissextUe  days,  containing  7200  minutes,  that  is,  seventy-two 
minutes  too  much.  Thei^e  was  this  former  error,  and  it  arose 
dms :  Julius  Cesar  formed  the  Julian  year  by  adding  leap 
year  every  fourth  year,  making  in  each  four  years  period, 
three  years  to  consist  of  365  days  each,  and  one  of  366  days, 
average  year  365  days,  six  hours;  that  is,  eleven  minutes 
more  than  the  true  solar  year.  This  eleven  mmutes  from  his 
time  to  the  council  of  Nice,  A.  D.  325,  amounted  to  a  very 
considerable  error,  which  at  that  council  was  set  right.  But 
from  that  time  to  the  year  1752  they  made  15,697  minutes  ; 
equal  to  ten  days,  twenty-one  hours,  and  thirty-seven  minutes  ; 
that  is,  the  eleven  days  (nearly)  omitted  in  Sept.  1752, 
were  two  hours,  twenty-three  minutes  too  much  ;  making  this 
statute  year  begin  so  much  before  the  true  solar  year.  The 
operation  of  this  act  is  to  omit  after  January  2400  three  leap 
years,  or  three  bissextile  days,  containing  4320  minutes  in 
each  400  years.  In  that  time  the  eleven  minutes  make  4400 
minutes,  eighty  minutes  more  than  the  three  omitted  days,  so 
that  four  statute  centuries  will  be  eighty  minutes  longer  than 
four  solar  centuries.  This  too  large  deduction  of  two  hours 
and  twenty-three  minutes,  and  of  72  minutes  will  be  corrected 
by  the  operation  of  the  eighty  minutes  in  1075  years,  and 
solar  and  statute  time  will  come  together  in  the  year  3475, 
and  after  that  the  solar  will  gain  of  the  statute  tin>e  twenty 
minutes  in  a  century. 

§  3.  A.  D.  1682,  Pope  Gregory  XIII.  ordered,  that  once 
in  133  years  a  day  should  be  taken  out  of  the  calendar,  to 
wit:  from  the  year  1600  every  hundredth  year  was  to  be  com- 
mon, but  every  four  hundredth  was  to  be  bissextile.  This  was 
called  new  styhy  which  the  English  statute  in  substance  adopted. 
Art.  4.  Reasons  for  the  lunar  months.  §  1.  As  every 
one  now  almost  thinks  of  the  calendar^  and  not  of  the  lunar 
month  in  speaking  and  writing,  a  question  naturally  arises, 
why  if  a  statute  speaks  of  a  month  simply,  a  lunar  month  of 
twenty-eight  days  is  to  be  understood  in  any  country  recogni- 
sing the  calendar  month.  The  truth  is,  it  is  the  ancient  law 
founded  in  reasons  which  have  ceased  to  exist.  The  Greeks 
computed  by  lunar  months ;  twelve  of  which  made  354  days, 
eight  hours,  forty-eight  minutes,  and  for  the  odd  days,  formed  ' 
a  ofcle  of  nineteen  years,  each  twelve  months  and  seven  inter- 
calated moons;  but  these  fell  short  of  nineteen  full  years 
almost  ninety  minutes.    The  Romans  and  Northern  nations 
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also  calculated  io  many  respects  by  moons,  and  a  lunar  reyor    Ch.  21  i 
lution  agreeing  nearly  with  four  weeks,  that  period  was  adopted    Art.  A* 
as  a  month.     This  interpretation  of  a  month  was  fix^d  in  Eng-  ^^y^^ 
land  be.  centuries  before  this  country  was  settled ;  and  the 
idea  of  a  calendar  month  being  familiar  when  it  was  settled, 
when  a  month  was  here  mentioned,  it  came  generaUy  to  be 
understood  a  calendar  month  ;  and  so  has  been  our  construe^  v.^Seybiil. 
tion  of  the  expression,  as  above.    The  twelve  months  in  the 
year  are  perfectly  familiar  to  all,  whereas  a  lunar  month  has 
for  a  long  time  been  scarcely  thought  of  in  measuring  time. 

%  2.  The  Hegira  or  Mahometan  Mra  began  July  16,  622, 
and  July  16,  1800,  our  ^ra,  should  be  July  16,  1178,  in  the 
Mahometan.  But  as  the  Mahometan  year  consists  of  twelve 
moons,  that  is,  354  days,  eight  hours,  forty-eight  minutes,  it  is 
ten  days,  twenty-one  hours,  and  one  minute  shorter  than  the 
Christian  or  Julian  year.  Hence,  a  century  in  one  calendar  is 
▼ery  different  from  a  century  in  the  other.  Kennett^s 

%  3.  The  Romans  regulated  their  calendar  three  times ;  !^^"m  2S* 
first,  by  Romulus  :  second,  by  Nnma ;  and  third  by  Julius  Ce- 
sar, as  above.  Romulus  divided  his  year  into  ten  months  of  un- 
equal length.  Mars  or  March  the  first  month,  Mars  being  the 
father  of  the  state.  Numa  added  January  and  February,  but 
there  was  but  little  accuracy  till  Cesar's  time.  Till  his  time 
the  priests  of  superstition  made  the  calculations ;  the  months 
began  on  the  first  day  of  the  moon.  This  was  the  calendar 
whence  the  Nones  and  Ides  were  reckoned.  Calendar  from 
talo  to  call  the  people  together  by  an  inferior  priest  to  hear 
the  regulated  days  of  the  month  ;  Ides  about  the  middle  of  it* 
Also  the  Jews  regulated  their  passover  partly  by  the  moon;  gp^^  ^^^^ 
so  Christiaus  their  Easter  in  commemoration  of  die  resurrec-  247, 264. 
tion  of  Christ.  The  passover  was  on  the  fourteenth  day  of  the 
moon,  which  fourteenth  day  fell  on  the  vernal  equinox,  or 
after  it,  as  the  moon  happened  to  be.  This  equinox  being  fixed 
to  be  on  the  twenty-first  of  March  at  the  council  of  Nice,  held 
A.  D.  3^5.  While  many  of  the  Jews  were  Christians  all  kept 
their  Easter  on  the  day  of  the  passover,  and  until  about  A.  D. 
190;  but  when  the  Jews  generaUy  abandoned  Christianity, 
the  Christians,  except  those  of  Asia,  would  no  longer  keep  theu* 
Easter  on  the  day  of  this  Jewish  festival,  but  postponed  it  to 
the  Sunday  next  after.  So  now  no  Easter  Sunday  can  be 
earlier  than  the  twenty-second  of  March,  nor  later  than  April 
35.  The  dispute  began  about  Easter  among  Christians  ;  hence 
A.  D.  197,  the  bishop  of  Rome  excommunicated  those  of 
Asia,  because  they  would  not  adopt  the  said  Sunday.  Nor 
have  Christians  since  been  able  to  agree  in  calculating  the  pre- 
cise times  of  the  moon  so  as  to  agree  in  the  time  of  Easter. 
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Ch.  27.    The  word  month  may  mean  lunar  or  calendar,   according  to 
Jlrt.  5.    the  intention  of  the  parties  contracting.     1  Maule  b  Sel.  R. 
^^^V"^^  111,  118,  Lang  v.  Gale. 

^  4.  A  stranger  to  a  deed  is  not  held  to  state  its  precise 
date,  Partridge  v.   Strange  b  al.,  Plowden  77  ;  Dyer  74  S. 

2  Salk.  4fi2.    ^*'  ^^^  ^^  '^  enough  be  state  the  substance  of  it. 

^i  Cro.  14,       Art.  5,  The  day  of  the  date  how  congtrved.    ^  1.  An  tm- 

^^12  Mod  P^^^^  ^^^  ^  ^^  "^  ^^^^'  ^"^^  ^^  P'^  ^^^  declare  of  the 

S^,  PuUea     time  of  making  the  contract;  and  in  said  Drury's  case  it  was 

V.  Benson,      held  that  the  delivery  of  the  deed  is  the  true  date,  and  not 

the  one  expressed  in  the  deed  ;  for  the  deed  takes  efl^t  from 

its  delivery,  and  hence  that  is  its  date  when  it  begins  to  ope* 

Cowp  714,    rate. 

725,  Pugh  k,  $2.  When  a  power  is  given  to  A,  in  a  marriage  settlement) 
"f  Lccd»^  ^^  \^9ise  lands  for  21  years,  in  possession  and  not  in  reversion, 
Pow.onPow.  A  made  a  lease  of  21  years  to  his  only  daughter,  to  com- 
483  lo  641.—  mence  from  the  day  of  the  date.  The  court  held  this  a  good 
of  Ld.  MUds-  Incise,  and  Lord  Mansfield  and  the  court  considered  every  case 
field's  decis-  on  the  subject,  and  decided  that  from  may  mean  indunve  or 
"^^d'aD^LiL  ^^^^^^  ^^  ^®  ^V>  according  to  the  context  and  subject 
023.  matter  ;  and  tbe  court  will  coustme  it  so  as  to  effectuate  the 

deeds  of  the  parties,  and  not  to  destroy  them. 
.  -  §  3.  A  dtiy's  journey  in  the  Civil  law,  and  in  the  law  of 

318.1.  England,  is  estimated  20  miles ;   so  in  tlie  law  of  New  York, 

1  Caines'  R.    as  to  notice, 

i^ass  R  ^  ^'  ^here  there  is  one  date,  as  the  15th  of  October,  1802, 

143,  Com-  in  die  penalty  of  a  bond,  and  another  in  the  condition,  as  Oc- 
mon wealth  e.  tober  26,  1802,  the  date  in  the  penal  part  was  taken  as  the 

HeftFsey.         ,,_         •   . 

'  true  date. 
12  Mod.  401,  §  ^*  ^^  ^s  case  it  was  held  that  if  A  give  a  general  release 
Bishop  &c.  V.  to  B,  on  a  certain  day,  and  he  the  same  day  gives  a  bill  or 
Bridges.  jjjQ^g  ^Q  ^^  bearing  even  date  with  the  release,  this  shall  not 
discharge  the  bill  or  note ;  but  the  release  shall  be  deemed  to 
be  first  made< 
M  '    Le  ^  6.  If  a  bill  be  payable  on  a  certain  day,  it  is  not  payable 

Mer.  24,Chit-  till  the  day  is  expired,  and  no* action  can  be  commenced  till 
ty  on  Bills  the  next  day.  But  it  is  to  be  considered  that  by  a  modern 
e  t!  R  212.  commercial  rule,  on  bills  and  negotiable  notes,  tlie  day  of  the 
date  is  not  computed,  but  the  day  of  the  demand  or  payment. 
And  ^'  a  bill  payable  at  so  many  days  sight,  is  to  be  accounted 
so  many  days  next  after  the  bill  shall  be  accepted,  or  else  pro- 
tested for  non-acceptance."  Where  four  days  may  be  from 
Wednesday  to  Tuesday,  as  four  days  to  perfect  bail  after  ex- 

2  H  Bl  66  ccption  ;  exception  on  Wednesday,  party  has  to  the  next  Tues- 
i^orth  r.  eV-  day ;  for  Wednesday  is  exclusive,  Sunday  is  no  day,  and  Mon- 
ans.  day  is  all  reckoned  inclusive. 
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Art.  6.   The  effect  of  altering  the  date  of  a  bUl.     ^  1 .    In    Ch.  27. 
tibis  case  the  court  held,  Lord  Kenyon,  Ashhurst,  and  Gross,     Art.  6. 
Justices,  contra  BuUer,  that  where  the  date  of  a  bill  accepted  V«^-v*xJ 
was  altered  by  one  unknown,  from  March  26th  to  March  20th,  4T.R.  320, 
the  bill  was,  thereby,  rendered  void — and  that  no  action  lay  JJSf  ®''  *'• 
upon  it  against  the  acceptor,  even  in  favor  of  an  innocent  en-  officer  alleg- 
dorsee,  for  a  valuable  consideration ;  that  ttie  date  is  a  roateri-  ed  to  have 
al  part  of  the  bill ;    and  that  there  is  no  difference  between  a  ed^omf  da*°*' 
bill  and  a  deed.     If  any  however,  the  law  will  accord  most  proof  ap- 
against  the  alterations  of  bills  that  circulate  in  tlie  market,  pointed  a  day 
Deed  may  be  altered  by  consent  of  parties  in  a  material  part,  contlnaed  on 
In  this  case  the  court  decided,  that  if  a  note  be  given  to  pay  that  alleged, 
in  sixty  days,  the  court  will  supply  the  words  from  the  date^  «  5^°?V 
and  construe  it  to  exclude  the  day  of  the  date  ;  for  otherwise  628.--See* 
a  note  payable  in  one  day,  would  be  payable  immediately  af-  Ch.  97,  a.  3. 
ter  making  it.     13  Johns.  R.  470.  ;^^  g[^»-  ^; 

^  2.  This  court  decided,  that  if  a  statute  be  passed  on  the  Jooes,  cited 
1st.  day  of  July,  1812,  as  the  double  duty  act  of  Congress  2Phii.Evid. 
was,  to  take  effect  from  and  after  passing  it,  the  day  of  pas-  District 
sing  the  act  is  excluded,  and  it  takes  effect  from  that  day.    A  Court  Maine, 
writ  of  error  was  sued  out,  but  dropt.     So  is  Latless,  ex'r.  v.  R^'ted^suliM 
Holmes  &  al.  T.  R.  660 ;.  but  tenu  Ch.  224,  a.  7,  s.  4.  r.Fatt«so  & 

§  3.  This  was  assumpsit  on  several  promissory  notes,  each  a>- 
under  $5,  made  by  the  defts.  payable  to  bearer,  all  dated  be-  4BinBai^y& 
fore  April  1,  1805,  not  wholly  in  writing  but  partly  printed.  al,v.Taber 
By  statute  of  1804,  ch.  58,  no  action  could  be  maintained  on  ^^' 
such  notes  issued  after  April  1,  1805.     Held,  the  defts.  must 
prove  these  notes  issued  after  April  1,  1805,   to  bring  them 
within  the  act,  and  that  the  pits,  were  not  bound  to  prove 
the  delivery  to  themselves. 

^  4.  October  2, 1775,  Congress  resolved  that  when  the  word 
month  is  used,  a  calendar  month  is  meant*  This  was  only 
making  the  common  opinion  of  the  country  statute  law.  scmnch  229 

^  5.  The  bond  declared  on,  bore  date  October  3,  and  the  Cooke  9.     ' 
bond  produced,  on  oyer^  January  3,  preceding.    Deft,  demur-  Graham's 
red  generally   to  the  declaration — joinder— demurrer  with-  *  "'' 
drawn  and  deft,  pleaded  general  performance  of  the  condi- 
tion of  the  bond ;   pit.  replied,  and  assigned  a  breach  be.;, 
the  deft,  rejoined  ;  to  this  rejoinder  the  pit.  demurred  special- 
ly, and  assigned  five  causes  of  demurrer  \  judgment  thereon 
for  the  pit. ;    deft,  on  leave  filed  an  additional  plea ;   replica- 
tion thereto,  and  judgment  for  the  pit.  below ;  deft,  filed  bills 
of  exception  &c.     On  error  brought.  Supreme  Court  of  the 
United  States  held,  1st.  The  said  variance  as  to  the  date  of 
the  bond  was  matter  of  substance  and  fatal.    2d.  By  the  oyer^ 
the  bond  was  made  part  of  the  declaration.     3d.  There  was 
a  bad  declaration,  a  bad  rejoinder,  and  a  special  demurrer  by 

VOL  I.  69 


di&  ASSUMPSIT. 

# 

Ch.  38.  the  ph.  to  the  rejoinder.  4th.  When  the  pleadbgs  are  tbuA 
Art.  1.  spread  on  the  record  by  a  demurrer,  it  is  the  du^  of  the  court 
to  examine  ike  wkchy  and  go  to  the  first  error.  6th.  When 
the  special  demurrer  is  by  &e  ph.,  his  own  pleadings  are  to 
be  scrutmized,  and  the  court  wiU  notice  what  would  hav* 
been  bad  on  a  general  demurrer.  6th.  This  variance  in  the 
date  of  the  bond  had  clearly  been  bad  on  general  demurrer. 
When  a  pote  demandable  immediately,  is  on  interest  from  a 
month  named,  but  no  year,  the  monUi  of  the  name,  ia  that 
nearest  the  date.     3  Caines'  R.  89,  Whitney  v.  Crosby. 
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ASSUMPSIT,  RULES  OF  DAMAGES  IN ;  DAMAGES  HOW  ASCEll* 

TAINEO  THEREIN. 

See  Ch.  101,       As  the  sole  object  of  this  action  is  to  recover  damages  for 
^  '  **  a  breach  of  contract  or  promise,  the  principles  on  which,  and 

the  rules  by  which  damages  are  ascertained,  may  very  pn^ 
erly  be  considered  here.  And  though  they  are  generally  as- 
certained by  the  jury  in  a  late  stage  in  the  suit,  yet  rules  in 
cases  of  contracts  will  generally  be  found,  by  which  the  jury 
is  to  be  governed.  It  is  best  to  bring  these  rules  together  in 
order  to  have  a  fair  view  of  them. 

As  by  our  law,  an  action  muet  be  brought  before  a  Justice 
of  the  Peace,  or  in  the  Common  Pleas,  without  an  appeal,  or 
with  one,  according  to  the  sum  the  pit.  recovers,  it  is  best,  and 
often  necessary,  before  the  pit.  commences  his  action,  to  con- 
sider, and  often  accurately,  by  what  rules,  and  on  what  ground, 
the  sum  be  may  recover  in  damages  will  be  ascertained.  The 
like  inquiry  is  important  in  New  York,  and  most  of  the  other 
states. 
Bub.  Act,  Art.  1.   General  principles,    ^  1    By  the  act,  it  is  provid* 

Oct.ao,  1784.  ed  that  when  the  deft,  does  not  appear  '*  by  himself  or  his  at* 
Sheppiird  v!    tomey,  his  default  shall  be  recorded,  and  the  charge  in  the 
Chester.—      dec)axation  shall  be  taken  and  deemed  to  be  true,  and  the 
6  T.  R.  87.     court  thereupon  shall  give  such  damages  as  they  shall  find,  on 
inquiry,  that  the  pit.  shall  have  sustained,''  unless  he  move  for 
a  jury  of  inquiry,  ^to  inquire  into  the  'damages.     Hence  by 
this  act  the  ph.,  at  hb  election,  may  have  his  damages  assessed 
by  the  judges  or  the  jury.    Laws  of  Maine,  Ch.  59. 
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§  2.  The  Gnglieh  practice  is  to  ascertain  the  damages  by    Ch.  28. 
Ihe  judges  only,  when  it  is  a  mere  matter  of  calculation ;  and     Art.  2. 
if  the  amount  of  the  pit's.,  damages  can  be  ascertained  with-  \^vXi^ 
out  a  jury's  intervention,  it  may  be  proved  under  a  commit  8  T.  r  639, 
sion  of  bankruptcy,  as  stock  on  a  certain  day ;  so  interest  on  ^ttewon  «. 
a  given  debt  for  a  certain  time.     8  D.  b  E.  326,  386,  410;  ITdI  i« 
Dougl.  302 ;  1  H.  Bl.  252,  541 ;  3  Dal.  355 ;  2  Saund.  107.  -i  Dal.'  iss! 

^  3.  In  this  case  the  manner  of  computing  damages  on  de-  ^  ^'  ^^* 
predated  money,  was  this ;  first  the  paper  was  reduced  to  spe-  4  Mass.  R. 
cie  value  by  the  scale  of  depreciation ;   and  then  the  interest  i^>  ^es  k, 
was  computed  on  the  specie  amount,  and  both  constituted  the  Goodridee.^' 
pit's,  damages.      Same  rule  in  Virginia,  as  to  British  debts 
paid  to  the  state.     1  Hen.  b  Mun.  144,  State  v.  Walker. 

§  4.  In  this  case  the  warrantee  of  lands  was  evicted  of  4  j^^^  ^ 
them  by  an  execution  for  the  debt  of  the  waxrantwr^t  testator,  I6I,  Wymaa 
and  the  warrantee  redeemed  them  within  the  year ;  the  sum  he  **  Brigden. 
paid,  and  interest,  was  held  to  be  the  measure  of  his  dama- 
ges ;  this  sum  removed  the  incumbrance.    Decided  in  an  action 
on  the  covenant  in  the  deed.  Same  rule  settled  in  New  York. 

%  5.  It  is  a  settled  rule  that  the  pit.  may  recover  less,  but  i^^  ^  p 
never  more  damages  than  he  declares  for,  but  he  may  always  191, 192.— 
recover  his  costs  over.     And  in  ail  cases  where  the  pit.  has  *  ^•'^  **•• 
damages  by  the  common  law,  he  also  has  costs. 

§  6.  In  assumprit  promises  are  the  foundation  of  damages,  see  the  rale 
which  are  for  the  delivery  of  goods,  or  for  transporting  stock,  as  to  dama- 
or  some  property,  on  demand,  or  on  some  day  named ;  some-  ^|^"(^^  ^ 
times  to  pay  an  unreasonable  sum,  and  sometimes  on  failure  to  Loaisiana,  p. 
perform,  to  pay  a  sum  in  the  nature  of  a  penalty.     In  these  ^^i  a-ooitc. 
cases  it  is  material  to  see  how,  and  at  what  point  of  time,  the 
pit.  is  to  have  his  damages. 

^  7.  The  judges  will  increase  the  damages  given  by  the  |  d^,.  ^^^ 
jury  only  in  mayhemj  and  this  on  inspection,  and  according  to  — l  Wil.  ft/ 
discretion.  ^^^  •• 

^  8.  In  this  case  the  court  held,  that  if  the  pit.  in  replevin  4  iSass jr. 
neglect  to  prosecute  his  action,  or  replevy  goods  taken  in  exe-  614,  Brace  «. 
cution,  the  deft's.  damages  are  6  per  cent,  on  their  bond,  and  ^••™«<*-— 
in  all  other  cases  such  as  the  jury  shall  assess. 

^9.  Damages  assessed  against  defaulters,  tliough  deft's.  sstnnge 
pleading  to  issue  acquitted  ;  and  see  HUl  v.  OeodehiU.  i^^ 

Art.  2.  Promises  to  ddiver  goods,  transfer  stocky  ^.,  on  a 
day  named.  ^1.  If  in  these  cases  the  pk.  has  a  right  to  lay 
Ae  eiqpress  promise  aside,  and  resort  to  his  l^al  assumpsit, 
it  is  a  distinct  matter,  and  wiU  not  be  considered  in  this  place. 
But  if  he  brings  his  action  on  the  express  promise,  the  ques- 
tion is  how  his  damages  shall  be  ^ascertained ;  between  the  day 
of  delivery  agreed  on,  and  the  day  of  trial  &c.^  the  value  may 
vary  very  Qiuch. 
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Ch.  3S.  .  ^  2.  But  the  rule  seems  to  be  well  fixed,  that  the  valud  on 
Art.  2.  the  day  agreed  upon  for  the  delivery,  transfer,  be.,  shall  be 
the  measure  of  damages,  wiih  interest  thereon  from  that  day. 
On  that  day,  or  at  least  the  moment  it  ends,  the  pit.  becomes 
entitled  to  have  the  goods  or  stock  be. ;  his  right  of  action 
then  attaches  to  recover  his  damages  for  the  non-delivery  or 
transfer,  and  the  right  of  action  is  not  affected  by  any  subse- 
quent rise  or  fall  in  price  of  the  things  to  be  delivered  or 
transferred ;  and  so  are  the  authorities  on  the  whole.  English 
cases  generaUy  so ;  only  one  case,  Shephard  v.  Johnson  is 
contra ;  and  this  doubted, 
pn.  on  Leas-      ^  3.  The  jury  must  assess  damages  according  to  the  value 

3cf^'ch29B  ^^  ^®  ^°"^»  *^  ^®  *^™®  ^*  ^^  ^  ^®  delivered.  And  where 
'  the  recompense  is  merely  in  damages,  the  rule  is  the  same  in 
simple  and  special  contracts.  In  1779,  land  in  Virginia  was 
leased  by  deed,  annual  rent  £26,  current  money,  forever. 
Held,  the  rent  was  to  be  reduced,  not  by  the  scale  of  depre- 
ciation, but  the  actual  annual  value  of  the  land  at  the  time  the 
contract  was  made,  in  specie.  2  Cranch  10,  Faw's  case  ;  1 
Hen.  b  Mun.  361,  338,  Nichola's  ex'r.  v.  Tyler,  in  chancery. 
A  bond  was  given  while  paper  money  was  depreciating ;  ad- 
judged it  was  not  liable  to  the  scale  of  depreciation,  in  case  of 
proof,  by  circumstances,  it  grew  out  of  a  hard  money  debt, 
payable  therein,  though  this  fact  did  not  appear  on  the  face  of 
the  bond  ;  the  circumstances  appeared  in  accounts  in  writing. 
See  Ambler  v.  Wild,  2  Wash.  36 ;  Bogle  b  al.  «•  Vowles, 
1  Call.  244 ;  Call  v.  Ruffin,  1  Call  334  and  &24;  Walker  v. 
Walker,  2  Wash.  195  ;  Pleasants  r.  Bibb,  1  Wash.  8»  on  this 
subject  of  depreciation.  Though  the  Virginia  act  applied  the 
scale  at  the  date  of  the  contract,  it  allowed  the  courts  some 
discretionary  power,  and  Shipwith  v.  Clinch,  2  Call  253,  the 
inquiry  went  behind  the  date  of  the  contract. 

2  Hen.  b  M.  550,  557,  Faulcon,  admr.  of  Hamlin,  t. 
Harriss ;  depreciation  of  specie  from  1774  to  1783  be.,  100 
per  cent,  in  Virgiaiay  compared  with  lands  and  slaves,  as  \dien 
Harriss,  in  1782,  gave  a  bond  to  Hamlin,  £50,000  penalty, 
conditioned  to  pay  £1000  specie,  ^^  or  such  further  sum  as 
should  be  equal  to  the  said  £1000,  in  the  year  1774,  that  is 
to  say,  to  purchase  as  much  land  and  as  many  negroes  as  it 
might  have  done  at  that  time.''  Held,  not  usury,  and  the  ju- 
ry found  £1000,  in  1774,  would  have  purchased  as  much 
land  and  as  many  slaves  as  £2000  in  1782,  1783,  1784, 
1785,  1786  and  1787,  within  which  years  said  bond  was  pay- 
able. Held,  also  the  pit.  to  recover  such  difference  must 
^tate  and  aver  it  in  his  declaration. 

Hob.  48,  in         ^  4^  If  on^  j^^  entitled  to  esioversy  and  is  deprived  of  them^ 

r.  Anclrew9.— Lotw.  58.— 8  Wils.  429. — Stra.406. 


DAMAGES  HOW  ASCERTAINED.  646 

lie  shall  recover  damages  not  accordbg  to  the  value  when  the    Ch.  28. 
action  is  brought,  but  the  value  when  they  become  due.     In     Art,  3.  ' . 
all  the  declarations  in  the  books,  the  value  is  laid  on  the  day  V^^vXi^ 
of  delivery.     Dyer  82  ;  8  D.  bv  E.  162,  Saunders  t^.  Kefi- 
tish. 

^  5.  If  one  be  to  pay  on  such  a  day  five  quarters  of  com,  Powell  on 
and  at  the  day  of  the  contract  entered  into  it  is  valued  at  ^^'  ^^7Z 
£50,  and  at  the  day  of  payment  at  i&5,  the  promise  will  be  speake  v.  ' 
entitled  either  to  the  five  quarters  of  corn  or  the  £6.     Hence,  Speake.— 
if  he  sue  for  the  damages  on  the  contract,  £5  is  the  measure  Gardinefv^' 
of  them.     But  if  the  thing,  as  stock  to  be  transferred,  rise  in  Puiien.— 
value  after  the  day  and  before  the  decree,  a  court  of  equity  3Cranch27a 
may  order  the  thing  itself  to  be  delivered.     Damages,  the  Ei^es.  T 
value  of  the  flour  the  day  the  cause  of  action  arose. 

^  6.  In  this  case.  Fish  v.  Wheeler,  the  declaration  was  on  ^^  ^j^ov' 
a  note  of  hand,  dated  Dec.  26,  1781,   value  received  in  1790/Essex, 
continental  money,  I  promise  the  pit.  to  pay  him  or  order  Fishv.Whee- 
£600   in  Pierce's   and   Imlay's  final   settlements,  so  called  ^^|"re!' 
be.,  on  or  before  the  26th  day  of  February  i787,  with  inter-  406,  butch  v, 
est  if  not  paid  at  the  aforesaid  time.    No  value  was  laid  in  the  ^S!^^'7Z., 
writ.     These  kind  of  public  securities  at  this  time  of  payment  _3Ves.jr.  * 
were  worth  2«.  2d.  in  the  pound,  when  the  action  was  com-  629.^4  Ves. 
menced  7«.,and  at  the  time  of  the  trial  12f.  4d.  in  the  pound.  •JT'^^'T,. 
The  question  was  if  the  jury  should  assess  as  damages  the  216.— iWasfa. 
value  28.  2d.  in  the  pound  on  Feb.  26,  1787.     Mer  several  1—1  Bay, 
arguments  this  value  at  the  time  of  payment  was  adopted  by    ^^»*^,367. 
the  court  as  the  rule.     Same  principle  adopted  3  Wheaton's 
R.  200 ;  also  3  Cranch  298 ;  same  principle  6  Wheaton  209, 
218  ;  holds  too  as  to  real  estate,  id. 

§  7.  The  underwriter's  contract  of  insurance  is  of  indemnity  ^^^  ^' 
or  of  warranty,  that  the  thing  shall  go  safe  and  undamaged  ;  2  Barr.  ner. 
and  if  damaged,  he  will  pay  the  amount  of  the  damage,  that  —2  Marshall 
is,  the  proportion  of  damage,  as  a  fifth,  a  sixth,  be.  taking  the  ^^' 
prime  costs  as  the  basis ;  that  is,  the  costs  "  at  the  outset," 
the  shipping  port.     ^'  He  has  no  concern  in  any  after  value," 
in  any  rise  or  fall  of  the  market. 

^  8.  The  grantor  of  land  covenants  in  his  deed  he  has  an  ^  ^^^^  ^l- 
indefeasible  title ;  after  eviction  the  grantee  recovers  only  the 
value  of  the  land  when  the  deed  was  made,  for  then  the 
cause  of  action  arose. 

Art.  3.  Promises  to  deliver  ^c.  on  demand.  §  1.  In  this 
case  the  time  of  the  demand  made  is  the  rule ;  then  the  pit. 
becomes  entitled  to  the  thing,  and  bis  right  of  action  attaches 
and  interest  begins. 

•     ^  2.  This  case,  Bardett  v.  Moulton,  was  assumpsit  on  a  Man.  s.  Jud. 
»ote  to  pay  or  deliver  com  on  demand.    The  court  held,  1st,  S?"/*'  '""• 

•  '        '  1784,  Bartlett 

9,  MouUoD.  Greenough  9.  Amory;  post,  iDSolvency. 


646  ASSUMPSIT. 

Ch.  28.    there  must  be  an  actual  demand  made,  and  that  the  contract 
Art  4.      is  not  hroken  till  the  demand  is  made  :   2.  That  the  damages 
y^y^^  must  be  estimated  according  to  the  price  of  com  at  the  time 
of  making  the  demand :    3.  That  fish  to  the  amount  of  £27 
paid  and  endorsed  on  the  note  was  no  evidence  of  a  demand 
of  payment. 
3  T.  R.  599,        \  3,  The  promise  in  this  case  was  to  transfer  stock,  but  no 
t^Verii^'^°  time  was  named  for  doing  it.     The  promisor  became  a  bank- 
rupt.   The  court  held,  that  the  day  of  the  bankruptcy  was  the 
last  day  he  could  have  to  transfer  the  stock,  and  directed  the 
jury  to  enter  a  verdict  for  the  pit.  for  £5750,  the  price  of  the 
stock  on  that  day.     As  this  was  the  last  day  he  had  to  trans- 
fer, it  became  a  first  day  and  operated  as  a  day  appointed,  or 
as  a  demand,  as  the  pit's,  right  of  action  then  commenced  and 
l^y's  Ca  ,    attached.     In  cases  o( frauds  the  jury  is  not  restrained  to  any 

particular  rule  of  damages. 
2  w.Bi.  1078,      ij  4,  In  this  case  it  was  decided,  that  if  A  agrees  or  con- 
Thonlhut      tracts  to  buy  lands,  to  which  without  collusion  the  title  proves 
defective,  he  is  not  entitled  to  any  damages  for  the  loss  of  his 
bargain ;  and  Blackstone  J.  said,  "  these  contracts  are  merely 
on  condition  frequently  expressed,  but  always  implied,  that 
the  vendor  has  a  good  title."     '*  And  if  he  has  not,  the  return 
of  the  deposit  with  interest  and  costs  is  all  that  can  be  ex- 
pected." 
Doag1.a7e,         ^  5,  In  all  these  cases  it  seems  reasonable  for  the  jury  to 
m!— 4Com.  S'^^  interest  as  damages,  after  the  day  fixed  for  payment,  or 
D.  406.-..       after  the  demand-  made,  on  general  principles.     See  Interest 
8  W.  Bi.  761.  j^nd  Insolvency,  post. 

2  Ld.  Raym.  §  6*  No  damages  can  be  recovered  for  any  matter  arising 
1382,  Baker  after  action  commenced.  If  entire  damages  be  given,  judg- 
».  Ba€ke.        ^^^^^^  jg  arrested  if  it  cannot  be  for  all. 

Art.  4.  PranUtes  to  pay  unreasonable  sums. 

iWiis.  296.        ^  i^  When  a  bargain  is  so  exceedingly  unreasonable  as  evi- 

Jones tl^Mor-  Gently  to  have  been  made  under  some  mistake  of  both  parties, 

gao.  the  promisor  may  be  relieved  and  charged  with  reasonable 

damages  even  by  a  jury,  as  where  one  agreed  to  pay  for 

shoeing  a  horse,  a  barley-corn  for  the  first  nail,  and  so  donble 

every  nail,  which  amounted  to  600  quarters.    .  The  court 

directed  the  jury  to  find  a  less  and  reasonable  sum.   This  was 

held  clearly  to  be  a  bargain  that  no  man  in  his  senses  would 

make.    There  is  a  like  case  6  Mod.  305. 

12  Mod.  642,      ^  2.  Where  the  pit.  has  recovered  damages  in  assault  and 

&;»,^  Filter  v.  battery,  they  are  according  to  the  injury,  and  a  full  satisfaction ; 

and  no  action  lies  for  consequential  damages. 
1  Man.  R.         %  3.  Where  by  law  damages  are  to  be  doubled  or  trebled, 
iM.  and  the  jury  finds  aingle  damages,  the  court  doubles  or  \xM9^ 

them  &c. 
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^  4.  Owners  of  a  vessel  held  to  pay  more  for  their  master's    Ch.  38. 
ttisconduct  to  the  party  injured  hy  him  than  they  recovered    ArL  5. 
of  him  in  their  suit  against  him.     The  sum  they  paid  not  a  ^^v^^ 
fixed  measure  ;  1  Dallas  185. 

Art.  5.  Damages  agreed  as  me^uure.  ^  I.  When  a  for-  i  w.  m.  899, 
feiture  or  sum  is  named  in  an  agreement  he.,  the  question  ?'|[^'|^v 
often  is,  when  it  is  fixed  by  the  parties  and  ought  to  be  con-  e36._i  bay's 
sidered  as  the  measure  of  damages;  or  when  it  is  a  mere  Ca. in£.260, 
penalty  to  be  chancered,  or  damages  liquidated  by  the  ^'^  J^frand 
parties  and  not  to  be  chancered.  If  a  servant  depart  from  his  tb«  jmy  u 
jmaster^  service  and  pay  the  penalty,  no  action  lies  against  .the  "®^  coDfined 
«nticer.  And  Lord  Mansfield  observed,  the  true  construction  rui^°o/dam^ 
of  all  articles  guarded  with  a  penalty,  is  to  afford  either  "  of  ages,  Norton 
two  remedies  to  be  pursued  at  the  option  of  the  party  injur-  '•  Hathaway 

j„  iv. •,*•!•  ij  j'^j*'**-  And  on 

od  ;"  one  from  time  to  time  for  rew  damages^  and  a  remedy  a  written 
given  in  terrorem  by  way  of  punishment  beyond  the  valoe  of  contract  for  a 
file  injury  done,  and  therefore  called  a  penalty.     When  equity  JJJ  STXe"* 
considers  this  penalty  as  a  security  to  enforce  the  performance  measure,  id. 
of  the  thing  it  will  relieve  against  it,  but  not  when  considered  ^'^*' 
«s  a  rigorous  punishment.  ^^  * 

^  2.  In  this  case,  Lawrence  9.  Park^,  this  subject  of  liqui- 1  Mass.  R. 
dated  damages  is  considered ;  and  there  is  considerable  doubt  ^^*  ^^' 
what  damages  are  lo  be  viewed  as  liquidated  or  ascertained  ker. 
by  agreement  of  the  parties. 

^  3.  This  seems  now  to  be  well  settled,  that  one  in  this  i  w.  Bl.  396, 
'case  of  assumpsit,  as  well  as  in  some  other  cases,  may  recover  ]Jf  l"^®''  ^• 
9B  damages  more  than  the  penalty  of  a  charter-party  or  other  2  T^R^a^s" 
contract,  for  a  breach  thereof.    So  more  than  the  penalty  of  a  Longdaie  v. 
bond,  6  D.  &  E.  303 ;  1  East  436  ;  see  Ch.  1 12,  a.  6,  s.  3  5  ^*»"«»'- 
Bunb.  23 ;  4  D.  b  E.  33 ;  2  H.  Bl.  436,  547 ;  2  W.  BI. 
1190;  2  P.  W.  191 ;  Stra.  533  ;  lOMod.  511 ;  2  Dal.  352; 
4  Dal.  149. 

^  4.  And  even  against  a  surety  in  a  bond,  though  this  has  l  Mass.  R. 
been  much  contested.  But  it  maybe  observed,  that  when  v{?-.?*"^"** 
the  surety  makes  the  contract  as  to  pay  money  with  interest, 
fae  engages  as  to  all  the  reasonable  consequences ;  and  his 
contract  in  fact,  is  to  pay  principal  and  interest,  though  they 
shall  together  exceed  the  penalty.  See  Ch.  148,  a.  1,  s.  9, 
as  to  surety;  but  see  a.  13,  s.  3. 

^  5.  If  one  agree  to  perform  certain  work  each  week,  and  Fletcher  r 
on  failure  to  pay  a  weekly  sum,  this  is  not  a  penalty ;  but  Dyche.— 
is  in  the  nature  of  liquidated  damages.    Ashhurst  J.  said,  this  tR^^^ 
is  a  case  of  liquidated  damages  agreed  on  to  prevent  disputes ;  3  caines*  R. 
it  would  be  difficult  for  a  jury  to  ascertain  the  damages.   Bui-  43,  but6  Ves. 
ler  J.  said,  this  is  a  case  of  liquidated  damages,  and  like  ^^'' 
demurrage.    In  either  case  it  is  impossible  to  ascertain  pxe- 
cmly  what  damages  the  party  has  really  sustained;    and 
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Ch.  28.    therefor^,  the  contracting  parties  agree  to  pay  a  stipolaied 
ArU  5.     sum.     No  damages  on  recognisance  of  bail  for  delay  of  exe-^ 
^^<v^^  cution,  2  Ld.  Raym.  1130. 

4  Barr.  2226,  ^  6.  The  party  agreed  to  marry  or  pay  such  a  sum ;  this 
F^^  tip  ^""^  ^  fixed,  and  is  the  ascertained  damages  by  agreement, 
on^^o.  205.  ADcl  Lord  Mansfield  said,  "  there  is  a  difference  between 
— 6  D.  &£.  covenants  in  general,  and  covenants  secured  by  a  penalty  or 
1^9 14.  forfeiture.     In  the  latter  case  the  obligee  has  hb  election*" 

Stinson  v.  Hughes. 
2  Wii8.6, 6,        ^  7.  On  a  bond  or  contract  given  to  save  a  parish  harmless 
Cookv.Fettit  g^m   the  maintenance  of  a  bastard  child,   die  court  held, 
Q^Q  _  that  a  penalty  in  such  a  contract  cannot  be  chancered,  and  is 

2  Vera.  119.  not  within  the  3  &  4  of  Anne.  It  must  be  because  there  is  no 
IIaa  ^  ^^^  ^°  chancer  by.  1  Fonb.  Eq.  142,  166  ;  2  Do,  423. 
Mod.  8  it  9,  §  8.  "  Chancery  never  reUeves,  but  in  such  cases  where  it 
113.— 2  Pow.  can  give  some  compensation  in  damages,  and  when  there  is 
Wafer'ti^'  some  rule  to  be  the  measure  of  damages  to  avoid  being  arbi- 
Mocato.         trary  ;"  never  without  a  rule. or  measure  of  damages. 

3  Bi.  Com.  ^  d.  A  court  of:  chancery  no:  more  than  a  court  of  law  can 
435.  relieve  against  a  penalty  in  the  nature  of  stated  damages  ^*^ 

^'  nor  can  niere  damages"  be  adjudged  by  the  chancdlor's 
conscience,  but  only  by  a  jury,  it  is  their  exclusive  province 
to  ascertain  mere  damages,  except  injustices'  courts  be.  in 
small  cases,  and  not  in  these  in  all  the  States. 
2  Chan.  Cases      ^10.  One,  an  agent  of  the  company,  covenanted  he  would 
on^Con  206    °^^  trade  for  himself  &c.  in  several  commodities,  on  a  penalty, 
Blake  v.  £.  1.  which  much  exceeded  the  value  of  the  goods ;  he  did  however 
Company,      trade.    Being  sued,  he  proved  the  trading  to  be  for  their  ben* 
efit.     But  the  court  held,  there  could  be  no  relief  against  the 
penalty,  as  there  was  no  measure  of  damages. 
Mass.  S.J.  ^11.  Peters  bound  himself  to  find  Mrs.  Wilkins  necessaries 

I784%eien  ^^^'"S  ''^^'  ^^^  mortgaged  land  as  security ;  he  neglected  to 
V.  Wilkios.  find  the  necessaries  lf£c.  and  she  brought  an  action  of  eject- 
ment to  recover  the  land.  And  the  court  held,  the  contract 
could  not  be  chancered,  there  being  nothing,  no  rule  to  ascer- 
tain the  damages  by,  and  the  court  said  that  they  may  amount 
to  the  penalty.  ,i 

2Wns.  877,  ^  1^*  But -in  a  lease  it  was  provided,  that  if  t^e  lessee  cut 
Drape  v.  trees  and  did  not  repair,  he  should  be  subject  to-  :^e  penalty 
BraDd.  ^f  JCSOO.     He  cut  trees  and  did  not  repair,  bttt  the  court 

held,  that  on  8  &  9  W.  III.  Ch.  10,  the  jury  ought  to  con- 
sider the  whole  case,  and  assess  the  real  damage,  done  to  the 
farm. 
Cowp.  357,         ^13*  And  where  the  deft,  agreed  on  a  penalty  of  £250 
Goodwin V.    ^  gjnjj  ^^  pj^^  j^^j  ^  begin  in  fourteen  days,  and  failed..  On 

What  a  pen-  the  8  b  9  W.  III.  Liord  Mansfield  said^^e  act  directed  thai 
aity,  2  Bos.  &  the  penalty  should  not  be  levied  in  any  cw,  but  the  judgjnent 

F.  346. 
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nrose  be  »  usual  to  i eieover  ii»  debt  as  beretofore,  but  dwa  it    Cs.  96; 
only  stands  as  a  security  for  the  damages  sustained*  Art*  6* 

^  14.  From  tbese^  and  many  other  cases  that  might  be  ci-  v^v*i^ 
ted)  it  is  difficuh  to  decide  when  the  pit.  is  to  vocoder  the  pen^  a  Bo«.at  P. 
eIp^  in  any  contract  as  such,  or  4be  pemdty  as  damages  stated  ^Jlflv^' 
by  the  parties ;   or  9d,  when  he  is  to  recover  real  damages^ 
No  precise  Une  seems  to  be  drawn  between  the  cases.     By 
the  Massachusetts  acts,  provision  is  made  respecting  penalties; 
but  they  do  not  affect  the  above  distinctions. 

§  15.  This  act  provides  that  in  all  cases,  in  the  Supreme  ^^^  .. 
Judicial  Court  or  Common  Pleas,  ^^  to  recover  the  forfeiture  Nov.  4»  1780^ 
annexed  to  any  articles  of  agreement,  covenant,  eontraot,  cft 
charter-party,  bond,  obligation,  or  other  specialty,"  when  the 
forfeiture,  breach,  or  non-performance,  shall  be  found  by  a  ju- 
ry, by  the  default  or  confession  of  the  deft.,  or  upon  demurs 
rer,  the  court  make  up  judgment  for  the  pit.,  ^*  to  recover  so 
much  as  is  due  in  equity  and  good  conscience." 

$  16.  And  by  anodier  act  it  is  provided,  that  a  judgment  Mass.  Aet, 
on  a  penalty  in  a  bond,  payable  by  instalments,  shall  stand  as  March  i, 
a  security  for  iurther  damages.    These  acts  are  the  old  pro-  ^^^' 
vince  laws  revised. 

$  17.  On  these  acts  a  penalty  can  be  found  or  confessed, 
and  so  recovered ;  or  when  the  ph.  sues  for  it,  and  it  can  be 
chancered  only  whmi  he  sues  for  it,  and  dien,  as  in  the  case  of 
Peters  v.  WUkine,  only  when  there  is  something  to  chancer  by  ; 
and  as  in  the  case  of  Cook  v.  Petit  b  al.,  before.  So  it  can- 
not be  chancered  where  the  sum  is  as  damages  agreed  and 
stated  by  the  parties,  as  in  Fletcher  v.  Dyche  ;  or  where  the 
plt4  sues  merely  for  his  damages,  as  stated  in  some  of  the  pre- 
ceding cases. 

§  18.  If  there  be  any  general  principle  applying  to  the  ca- 
ses, a  part  of  which  are  stated  in  this  fifth  article,  it  is  diis*-* 
Aat  whenever  one  agrees  to  perform  services  &c.,  and  if  he 
foil,  to  forfeit  such  a  sum,  this  sum  is  the  measure  of  dama«* 
ges,  whenever  it  may  be  inferred  the  parties  so  intended  it,  or 
^enever  it  is  the  best  rule  in  the  case,  from  the  uncertainty 
in  appljring  any  odier,  for  want  of  a  measure  of  damages. 

^  19;  En  debt  on  die  penalty  of  a  bond,  payable  by  instal*  i  Most,  ft* 
ments,  according  to  said  aet  of   1799,  the  court  w31  enter  10»  12,  Wal 
judgment  for  the  damages  incurred  up  to  the  time  of  the  ^^  ^^^^ 
judgment. 

^20.  bi  a  judgment  on  a  mortgage,  principal  and  interest  2  mms.  r. 
#ere  allowed  exceeding  the  penalty.  t^m/*'^  *" 

Abt.  6.  Nominal  damageM*    ^  1.  If  judgment  be  obtained  2  Ma«.  R. 
against  a  bankrupt,  who  has  obtained  his  certificate  for  a  debt  874j.Seifridge 
due  before  the  bankruptcy,  and  the  execution  be  delivered  to  **  I'l^sow. 
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Ch*  28*    the  sheriff,  and  he  ne^ect  to  serve  it,  the  creditor  can  recor^ 
Art,  7.     er  only  nominal  damages. 
V^ry^^       $  2.  So  nominal  damages  were  given  in  this  case  because 
Sparfaawk  tr.   the  debtor  was  insolvent.    Action  against  the  sheriff* 
Bartiett  '  So  in  an  action  against  the  sheriff  fiur  the  escape  of  a  debtor, 

256,  Barrill  Committed  on  original  process,  through  the  insufficiency  of  the 
t.  Lithgow.  goal,  the  jury  has  a  discretion  in  assessing  damages,  and  ave 
not  bound  to  find  the  whole  sum.  See  Escape,  Ch.  65,  a.  5. 
6  Mass.  TL  ^3.  This  was  trover  for  a  horse,  and  damages  were  assess- 
104.  Whee-     ed  by  the  direction  of  the  court. 

Wheelwrielit.      Damages,  proper  evidence  to  increase  or  decrease,  see 
Evidence,  Ch.  65.     Reasonable  damages  for  taking  insuffi- 
cient bail,  13  Mass.  R.  187, 189,  Shackford  &  aL  v.  Goodwin. 
8  Man.  R.  §  ^*  PendUy^  the  meature  of  damages.      This  was  debt  oo 

228,  Pierce  V.  an  obUgation  by  which  the  defi.  for$l  consideration  agreed 
Fuller.  QQ^  iQ  f  m^  1^  stage  between  Boston  and  Providence  in  opposi- 

tion to  the  pit's,  stage ;  penalty  ^290.    Held,  this  agreement 
vaKd,  and  as  the  deft,  had  violated  it,  he  had  incurred  the 
penalty,  the  measure  of  the  damages  liquidated  by  the  par- 
ties ;  and  this  was  only  a  limited  restraint  on  the  deft's.  trade 
or  business. 
10  Mass.  R.         ^  ^*   ^^^  against  a  sheriff  for  the  neglect  of  his  deputy, 
470,  Weld  V.    Coburn.     Coburn  had  an  original  writ  against  W.  Hill,  for  the 
M  j'*h*'"R.    P'^*     '^'^  ^^*  ^^  extreme  sickness  and  poverty,  and  Coburn 
asQy^as'to       having  arrested  him,  returned  he  had  taken  bail,  when  in  fact 
mitigaUng      he  had  taken  none.      This  action  was  for  a  false  return^  and 
i^JohA?  if    ^^  ^®^*  ^^^  permitted  to  shew  these  facts  in  mitigation  of 
110.  damages,  and  that  the  debtor  having  recovered  his  health  did 

not  conceal  himself.    The  jury  gave  nominal  damages,  and 
held  well. 
3  Dallas  202       $  ^*  Judgment  or  decree  affirmed  on  error,  no  damages  but 
ao4, 837.     '  for  the  delay. 

Saik  11—  Art.  7.  Damages  in  trespass.     ^  1.  A  recovery  in  an  ac- 

3  Dallas  88,  tion  for  assault  and  battery  bars  all  future  actions  or  damages. 
116.— 11  Co.  If  two  commit  a  trespass  or  convert  goods,  and  the  pit.  recovers 
&MuD.  4^?  against  one,  it  bars  trespass  or  trover  against  the  other  ;  for 
— Cro.  Jam.  the  judgment  reduces  the  uncertain  damages  to  a  thing  ad- 
?B^^^Ab  j'^dged.  If  two  commit  a  trespass,  release  to  one  (see  Cook 
115,  Saben  V.  V.  Jenner,  Ch.  167,  a.  3,)  is  a  bar  as  to  the  other.  Judgment 
LoDg.  for  the  best  of  several  damages  in  trespass,  1  Wils.  30. 

§  2.  In  a  joint  action  of  trespass,  when  the  jury  find  the 
ui\"'g^^'  ^^'  jointly  guilty^  the  jury  cannot  sever  the  damages^  ac- 
child*—  ^  '  cording  to  the  degrees  of  guilt ;  as  l5.  to  one,  and  40».  to 
2  Esp.  116,     another ;  same  rule  if  defaulted,  Stnu  422 ;   this  is  the  case 

lie^Chap- 

man  v.Hou8e,  Slater  and  Goodacre,  2  Stra.  1145.— See  Garth.  19,  20.— See  Ch^  91,a.  8,  s.  8. 
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iriieD  thejr  plead  jointly,  ibr  if  they  sever  in  their  pleas,  and  Ch.  16. 
the  jary  find.  «eoera%,  different  damages  may  be  assessed.  Ari.l. 
As  in  trespass  against  three  defits.  for  taking  goods  and  false 
knprisonment ;  House  let  judgment  go  by  default,  Slater  de- 
murred, and  Goodacre  pleaded  not  guilty  ;  he  was  acquitted ; 
the  jury  assessed  damages,  \s.  as  to  House,  and  £100  as  to 
Slater,  and  held  well.  In  this  case  it  will  be  observed,  there 
was  no  joint  finding  by  the  jury ;  a  material  circumstance,  (i 
this  case  were  cited  Lowfield  i>.  Bancroft  &  al.,  which  was  an 
action  for  a  malicious  prosecution,  and'  held,  the  jury  could 
BOt  assess  separate  damages  ;  this  case  is  not  material  for  the 
defts'.  pleas  are  not  stated,  and  they  pleaded  jointly  for  any 
thing  that  appears.  Also  cited  Stra.  79,  Lime  t^.  Santloc  ; 
pleas  do  not  appear  nor  finding. 

This  was  trespass  for  battery  and  wounding,  brought  by  H.  ^J"«  •»«* 
against  C.  and  H.  in  the  C.  B.     One  pleaded  to  all  except  mereione"™' 
wounding,  that  it  was  in  self-defence,  and  as  to  the  wounding,  Cro.  Jam. 
notguitty.     The  other  justified  all  in  self  defence.      Issues  ii|»  Jn^fror. 
joined,  and  the  jury  found  both  issues  against  the  first,  so  guil-  cases  cited  3 
ty  of  the  whole  trespass  charged,  and  assessed  damages  £30,  Mod.  ^oi, 
idso  found  against  die  other  so  guilty  of  the  whole  trespass  ^^'^str^e 
and  assessed  damages  £100.     Judgment  accordingly  revers-  at  Urge, 
ed  on  error,  because  the  damages  should  have  been  joint  and 
but  one  sum,  and  clearly  so,  for  a  joint  trespass  was  charged, 
and  in  fact  a  joint  trespass  toas  founds  for  each  was  found 
guilty  of  the  whole  of  one  and  the  same  trespass^  for  which 
one  and  the  same  trespass  diere  could  be  but  one  satisfaction  ; 
for  it  is  clear  where  th)e  jury  find  jointly  even  only  in  sub- 
stance, one  trespass  only,  they  cannot  sever  the  damages. 

This  was  trespass  against  three  defts. ;   one  confessed  the  ko^q^,  v. 
action,  the  other  two  pleaded  not  guihy,  jointly.     Verdict  for  strode^Carth. 
the  ph.,  and  £1000  damages  against  one,  and  £50  against  the  Pa?^"?S 
other.  The  pit.  entered  a  nolle  prosequi  against  him  defaulted,  iike*oaie  6d! 
also  against  the  one  for  the  £60,  and  took  judgment  only  for  &  E.  199,  lee 
the  £1000  against  Strode;    so  this  cured  the  defect  of  the  ^Vto««e! 
verdict.     This  case  seems  clear,  for  here  one  deft,  admitted      ' 
the  whole  of  one  and  the  same  trespass,  and  the  other  two 
joined  in  denying  the  same. 

So^^this  case  trespass  and  battery,  two  of  the  defts.  plead-  Austin  «. Wil- 
ed tbU'^OMavft,  ^c.  setferaUy;  the  third,  not  guilty.  Jury  found  ward,Cro.£l. 
both  issues  for  the  ph.,  Bnd' several  damages  against  the  two,  SfMT^^*"* 
and  held  ill ;  for  it  is  one  ymt  entire  ofience  by  the  pit's,  ac- 
tion, and  when  all  are  found  guilty,  the  damages  must  be  en- 
tire ;  so  far  there  is  no  doubt ;  but  added  if  trespass  be  against 
divers,  and  one  is  found  guilty  of  part  and  the  others  rf  att^ 
there  may  be  several  damages ;   this  may  be  doubted^  espe- 
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Oh.  38.   dUfy  en  joiiit  ple^i,  aod  espmA^Bj  if  tboM  gwkgr  6f  all,  af« 
jf ft.  7.     pwiisbed  for  aU* 

iieflMfJ?— the  ru]e»  onlbe  wlide,  is,  if  the  jury  find  bitc  ob0 

tre«(NW,  il  19  entire,  however  eomolitted,  and  there  can  be  but 

one  aatisfcctioa,  and  ihac  entire.     Suum  if  levero/  irespaaaea 

be  {bund. 

4Bfa«  R.         ^ *•  Treepiwa,  ^iMvie  obnmei  /W^,  aad  cutting  down  tbe 

419,  Kenne-    P^^'-  ^ees ;  five  defta.  were  deiaulted,  and  the  other  five  plead* 

bee  pn>pri«-   ed  Severally  not  guihy,  isaue  jmned.      Proved  all  the  delta. 

ton  & 9o2b-    ^^'®  ^  ^  P'^''  ^^^  '^^  ^®  ^^^  ^^^°^'  cuttiEC  down  their 
en.  '   trees,  and  making  tfiem  into  shingles,  which  they  carried  awajr. 

But  the  five  defts.  defiiulted,  formed  a  company  by  themselves 
^d  acted  for  their  own  use  separately.  Four  others  formed 
another  conqrany  in  like  manner,  and  acted  separ^ely.  One 
wias  assoeiated  with  a  third  piff^,  aetiag  separately  m  hke  man- 
ner $  he  only  of  that  party  was  sued.  Dunages  assessed  jointly* 
against  the  five  for  their  trespass.  So  against  the  four  for  tbair 
trespass.  And  agpunst  the  one  for  the  third  trespass.  AU  found 
guilty.  Five  who  pleaded,  moved  ht  a  new  trial  (iEc*  JoioA 
coats  agaiast  all.  And  the  court  said  the  law-  is  well  settled 
'*  when  the  trespass  is  found  by  the  jury  to  be  committed  |0«<- 
eroiZy,  by  the  defts.,  who  plead  teveralbfj  the  damages  o^^ 
to  be  $e0ered  ;  but  tf  the  trespass  be  y^tni,  the  damages  must 
be  jointly  assessed,  although  the  defts«  plead  $everaUy.^^  Am- 
monett  v.  Harris  &  Turpin,  1  Hen.  &  Mun.  488, 499.  Amman- 
ett  brought  trespass  of  assault  and  battery  against  twelve  defts* 
joindy,  and  process  was  served  aa  four,  |wo  defts.  and  two 
others ;  the  other  two,  C.  and  L.,  appeared  and  pleaded  ncft 
guilty.  The  jury  |bund  them  guilty  in  general  terms,  and  as- 
sessed damages  jointly^  the  ph.,  by  <Mrder  of  court,  released  a 
part  to  the  two  defts.,  saying  nothing  as  to  the  others,  and  took 
judgment  for  the  residue  of  the  damages  assessed  and  therefor 
execution  prdered ;  then  the  pit.  proceeded  against  Harris 
and  Turpm,  other  two  defts.,  and  held,  he  was  barred  by  said 
judgment,  being  cne  entire  saiufadian  for  one  entire  tretfou; 
but  the  court  seem  to  tbink  if  be  had  not  taken  said  judgment 
he  might  have  proceeded  for  additional  damages  against  oth- 
ers of  the  defts.,  and  take  #nal  jifdgment  de  mdionbus.dam^ 
n%8  against  any  one,  or  (or  any  oue  sum  assessed-^-agveMfai  to 
f he  nolle  prosequij  as  in  Rodney  v.  Strode.  The  ohseivpatioa 
fippears  correct,  for  until  the  pU.  takes  judgmetit,  he  is  not 
satisfied  or  barred ;  and  all  the  numerous  caa^,  ^glish  and 
Americim,  im^  governed  as  to  joint  or  several  damages  by  one 
distinction ;  that  is,  if  but  one  entire  trespass  is  found  or  ap- 
]^rs,  there  can  be  but  one  satisfoction,  and  that  one  esttfe 
sum  in  damages }  but  several  trespasses  aa  to  time^  plaoe,  or 
otherwise,  and  one  deft,  committed  one,  and  another  another 
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Sk.,  4ieii  dieir  ca0es  are  sevend.  So  a  release  to  ose  jomt  Ch.  38* 
trespasser  iq  assault  &c.  is  a  bar  as  to  all;  so  is  accord  and  sat-  Ari»  8« 
isfaction,  though  the  sum  r^ceived  and  the  release  be  express, 
it  shall  be  a  bar  only  as  to  the  one.  Ruble  v.  Turner  4&  al.t 
2  Hen.  U  Mun.  38,  49,  was  no  seal  on  the  instrument ;  the 
District  Court  also  so  decided  in  which  the  action  was  so  comr 
menced.  If  A,  B,  and  C,  commit  a  joint  assault  and  battery 
on  D,  and  he  sues  A  alone,  and  gets  judgment  for  damages,  it 
is  a  bar  as  to  all ;  Wilkes  v.  Jackson,  2  Hen.  Sa  M.  ?55,  361. 

$  4.  If  the  jury  assess  damages  in  trei^ass,  namely,  £1000  bqI.  n.  p.ao^ 
against  A,  and  £60  against  B,  the  pit.  may  take  judgment  |^®  ^^'^ 
against  A  only,  for  the  XIOOO,  for  as  the  pit.  might  have  sued      ^ 
them  jointly,  or  sererally,  he  may  have  the  same  election  as 
to  damages,  or  he  may  take  execution  against  both  for  the 
greater  damages. 

$  5.  To  hare  an  increase  of  damages  in  case  of  a  maim  or  Bol.  N.  P. 
bad  wounding,  on  inspection  &c,  the  lunner  of  the  wound**  VjJ^^^  "* 
kig  mnst  be  stated  in  the  declaratioB.    See  1  Raym.  17$; 
Latch  225. 

§  6.  Treq>as8,  quiare  daumm  fregit^  the  pit  is  not  aUowed  3^]  ^  p 
to  prove  ^he  defu  took  a  hone,  as  tins  bears  a  separate  action;  89;  ch.  asu 
but  in  quare  clausum  freffit  et  domun^  frtgk^  the  ph.  may 
prove  the  deft,  came  into  his  house  and  d^wl  kii  daugit^  ; 
for  thif^  as  it  respects  the  father,  does  not  bear  a  separate  ao- 
tioo,  but  is  in  0ggravation  ^  dawiMU. 

$  7.  What  a  penaUjf*     A  and  B  made  an  agreement  in  s^^hni.  Ca. 
writing,  by  which  A  agreed  to  convey  to  B  700  acres  of  lanfd,  2»7,  D^aak 
to  be  appraised  in  part  payment  of  a  farm  valued  at  $3750i  •*  C"'*"'**' 
Q  coDtmeted  to  sell  to  A,  apd  it  was  agreed  if  either  failed  to 
perform  his  contract,  be  should  forfeit  and  pay  ^3000  and 
demises.    Held,  this  #2000  was  a  penalty,  and  so  ifae  parties 
intended. 

Art.  8.  Damagei  applied  to  the  good  port  of  the  declara"  s  Johns.  R. 
iion*    ^  1.  As  where  palt  of  a  declaration  states  a  sufficient  ^^>  ^^»^\»  r. 
ground  of  action,  and  a  part  is  not  actionable,  the  court  will  igiand'iLock 
intend,  after  a  verdict,  'drat  the  jury  gave  damages  only  for  Nav.  Com. 
the  actionable  part  of  the  declaration.      1  Johns.  R.  442.  y^vol^^ 
And  a  corporation  taking  and  usmg  a  man's  land,  by  law  is  334.    '  ' 
liable  to  pay  damages  edy  for  iss  negligent  use  of  it. 

^2.  Damagei  auetsea  for  part.     This  was  trespass  for  5  Co.  85, 
breaking  the  pit's,  close  and  taking  away  his  fish.    The  dec*  I'l&ytor*! 
laratien  was  good  as  to  th^  clos<!,  and  tad  «s  to  the  fish ;  be-  car W!m 
cause  die  ph,  did  nod  state  the  number  and  kind  of  .fiih«    En-  Hob.  6S»  70. 
tire  damages  were  assessed,  and  judgment  arrested,  and  the 
comt-aaid  the  ph.  might  hatve  got  the  j«ry,  it  he  bad  been  wise, 
tm  assess  sepanae  daiaages,  so  nmb  for  be^wking  die  -chNie» 
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Ch.  39.    and  so  much  for  taking  the  fish,  and  then  the  ph.  should  hare 
Art.  1.      had  judgment  for  damages  for  breaking  his  close  with  costs. 
Vxv^^       ^  ^*  Where  the  jurymitut  auets  damagei  jamtly^  ^.     Re* 
11  Co.  6, 9y  solved  when  trespass  is  brought  against  several  dens.,  and  thej 
Heydoo^      plead  not  guilty,  or  several  issues,  and  the  jury  find  for  the 
^^  910.—    P'^*  ^  ^9  ^®  jurors  cannot  assess  several  damages  against 
YttW.  67,        the  defts.,  because  all  is  but  one  trespass,  and  made  joint  by  the 
Mm>re  ^w—  P'^'  ^y  ^"  ^*  ^^^  declaration.    And  if  one  give  the  blow,  and 
SHeo.  ii  "^  do  in  fact  more  injury  than  another,  yet  all  coming  to  do  an 
Mod.  366.^    unlawftil  act,  and  of  one  party,  the  act  of  one  is  the  act  of 
l^^^ii^  ftll  of  the  same  party  present.     But  in  trespass  against  two,  if 
Hob.  66.P-     the  jury  find  one  guilty  at  one  time  and  another  at  another 
r^'r*  **JJ-  time,  they  may  assess  several  damages.      So  if  the  defts.  ap- 
Plarerv.        P^^^  ^^  different  times  and  plead,  there  can  be  damages  but 
Wane  U  al.    once.    Trespass  against  A  and  B  ;   A  makes  default,  a  writ 
of  inquiry  of  damages  must  be  awarded  against  him,  and  is- 
sued, if  diere  be  no  verdict  against  B ;   but  if  one  against  B, 
then  A  shaU  be  contributory  to  the  damages  assessed  against 
B.     Qusre  of  contribution  in  torts. 
6D.  Il  E.  ^4.  Trespass— defts.  defaulted—- pit.  sued  out  several  writs 

IW-  of  enquiry—set  aside  on  his  motion  because  he  could  not 

have  several  damages. 
1  Johns.  R.        $  5.  If  a  clerk  make  a  mistake  in  the  assessment  of  dama- 
607.  ges,  the  court  will  order  him  to  make  another  assessment. 

8  Johns  R  ^  ^'  ^^^  default,  where  the  judges  have  power  to  assess 
168,  M*Col-  the  damages,  they  may  receive  an  assessment  by  the  jury, 
lam  V.  Bar-  though  not  in  a  formal  verdict,  if  assessed  in  the  presence  of 
"•'•  the  court. 

6CrBneh  288       ^  '^*  *^^  9^^^  damnum.  The  Circuit  Court  in  the  District  of 
Curtis*  case.    Columbia  quashed  an  inquisition  in  the  nature  of   a  wit  ad 
quod  damnum.     Held,  an  appeal  lay  to  the  Supreme  Court, 
and  that  the  Circuit  Court  could  not  so  quash. 


CHAPTER  XXIX. 


ASSUHPsrr.  sxEcirroits  and  administrators,  and  actions 

BT  AND  AGAINST  THEM,  AND  GENERAL  PRINCIPLES. 

Set  Assets.  Art.  1.  ()  1.  It  is  now  a  settled  principlei  that  whenever 
a$$umpsk  lies  against  the  deceajsed  at  the  time  of  his  death, 
or  he  is  then  bound  in  any  promise  expressed  or  implied, 
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tbougb  payable  in  fnturo^  bis  exeoutor  or  administrator  is    Ch.  29. 
liable  if  called  on  in  season ;  for  the  law  transfers  the  duty    Art    1. . 
and  obligation  of  the  deceased  in  this  case  to  his  representa-   >^ry<^^ 
tive,  appointed  by  himself  or  by  the  laws  to  settle  his  afiairs. 
AU  the  rights  and  duties  of  executors  and  administrators  are 
materials  for  a  volume,  but  only  the  most  material  can  be 
considered  here.    To  this  purpose  the  party  must  be  such  an 
executor  or  administrator,  as  the  law  requires.  Next,  he  must 
be  liable  to  the  action.    This  naturally  involves  the  question 
when  be  is  or  is  not  liable  at  all ;  and  when  once  liable,  he  is 
discharged  by  any  act  of  limitation  or  otherwise.   He  is  known 
in  law  as  the  representative  of  the  deceased,  and  therefore 
generally  in  contracts  made  by,  or  to  him,  this  representative 
need  not  be  named  in  order  to  sue  or  to  be  sued  on  such  con- 
tracts. 

^  2.  Under  this  head  there  will  be  found  a  great  mixture  of 
English  common  law  adopted  here,  and  statute  law  made  in 
the  United  States.  The  object  in  this  place  is  to  consider  the 
rights  and  duties  of  these  representatives  in  regard  to  actions, 
as  founded  on  the  laws  of  the  United  States,  the  statutes  of 
Massachusetts  be.  and  the  common  law  so  far  as  it  applies. 

§  3.  Executors  and  administrators  acquire  their  authority 
in  very  different  ways.  Therefore,  their  appointments  must 
be  treated  separately ;  but  after  appointed  their  powers  and 
duties  are  so  nearly  the  same,  that  actions  by  or  against  them 
may  be  treated  very  well  together,  as  well  as  their  rights  and 
duties. 

^  4.    By  the  31  of  Ed.  III.  it  is  enacted,  that  in  case  21  H.  vin, 
where  a  man  dieth  intestate,  an  administrator  shall  be  appoint-  ^^'  ^• 
ed  &c.,  *^  who  shall  have  an  action  to  demand  and  recover  as 
executor  the  debts  due  to  the  person  intestate ;"  ''  and  shall 
answer  to  others  to  whom  the  sud  deceased  person  was  bound 
in  the  same  manner  as  executors  shall  answer."    And  an  ad-  11  Mod  146. 
ministrator  is  bound  to  account  without  citation,  before  the  last 
day  in  the  condition  of  the  bond  mentioned,  at  bis  peril;  and  if 
an  administration  be  granted  by  one  who  has  no  jurisdiction,  ^^  ^^'  ^^^' 
it  is  void,  and  trover  Ues  for  the  deceased's  goods  received 
under  it. 

^  5.  JLdminiMtraiorsy  how  appointed  ^c.  By  a  statute  pass-  Mass.  Colony 
ed  in  Massachusetts  Colony,  A.  D.  1641,  wills  were  proved^  \^^  ^^^' 
and  admmistrations  granted  for  many  years  by  the  county 
courts,  and  in  the  vacation  by  two  magistrates  and  the  county 
clerk  meeting  together.  Our  present  laws  on  this  subject  be- 
ing m  substance  the  province  laws  revised,  it  is  unnecc^ssary 
to  state  them.  And  it  is  also  unnecessary  further  to  notice 
the  English  statutes  on  this  subject.  The  Civil  law  had  no 
executors  till  a  late  period. 
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Ch.  80*       ^  6.  This  Ml  pnmdet,  '*  ihat  aftar  fhe  deceai^  <if  afl)rpeflu 

Art.  1  *     soo  btettate,  admiiiBtratkHi  of  sach  iolestaie't  gpods  mi  e»* 

^^v^^   ts<0  flb^  i>®  gmited  onto  the  widow  or  next  of  kin  to  the 

Ham.  Aeti  of  iotesCatc,  upwards  of  tweo^-ooe  years  of  age^  or  bolfa,  as  ibo 

March  9,       jodge  of  probate  may  thmk  fit,**  in  thirty  days  or  sooner, 

^^  aod*     ^^  ^^  *°  ioFeotory  of  all  the  estate  of  the  deceased  be  takea 

JL  dI  1818.    ID  three  months  kc*,  s^nd  if  the  widow  or  next  of  kin  refuse 

fac.  after  the  thirty  days,  the  jodg^  may  commit  adaunistni* 

tion  ^^  to  some  one  or  more  of  the  principal  creditors^"  if  ae* 

cepted  by  them,  or  others,  as  he  shall  think  fit  upon  Aeir  rein* 

sal ;  and  each  administrator  so  appomted  most  give  bond,  as 

the  law  directs,  to  reader  a  true  inventory  and  an  aecoot  of 

administratioo  :  that  no  administratioD  de  hmiu  nam  be  grant* 

.    ed,  unless  it  appear  to  the  judge  that  there  is  penooal  estate 

of  the  deceased  not  administered  upon,  to  the  amount  of  £b^ 

or  upwards,  and  that  no  ^  administratioo  be  originaUy  granted 

upon  the  estate  of  any  person  deceased,  after  the  expiratioa 

of  twenty  years  from  the  death  of  such  person."     On  this  law 

a  minor  is  not  entitled  to  administratioiu    £5  was  the  sum  in 

the  Pronnce  act  of  1723. 

^  7.  By  the  17  Ch.  II,  if  the.execator  or  admiusiraiar  get 

judgment  in  England  and  die,  the  administraler  ie  honi$  non 

shall  have  a  <etre  fadm^  as  well  as  debt.    This  act  has  not 

been  adopted  here,  as  it  has  been  held. 

4  Mass.  R.  ^  8.  £b  this  case  it  has  been  decided  in  coostmetkHi  of  the 

l^^i,  ^     above  act,  that  the  intestate's  widow  is  exclusively  entitled  to 

M'Gk>och.       the  administration  on  bis  estate,  unless  there  be  amo^  his 

next  of  kin  a  suitable  person  to  be  joined  with  her  in  the 

judge's  opinion,  or  to  administer  akme*     As  to  adminis&tttion 

in  other  States,  see  s.  17  and  art.  4,  s.  19. 

12  Mod.  617,      ^  d*  If  administration  be  granted  to  one  not  next  of  kin,  k 

Slaughter  v.    is  not  void,  and  all  acts  done  by  him  before  it  is  repealed,  are 

Ma7.*i  Bin.  g^Q^]^    Administration  may  be  granted  to  A,  during  B^s  ab« 

seoce,  but  his  absence  must  be  averred  in  A's  declaratioo  ; 

Salk.  42  ;  2  Ld.  Raym.  1071.     And  administratioa  most  he 

granted  where  the  intestate  has  bis  domieiL     So  one's  will  of 

^  personal  estate  must  be  executed  according  to  ibe  law  of  the 

place  of  his  domicil  at  his  death  ;  if  void  by  that  law,  it  will 

not  pass  personal  estate  in  a  foreign  country,  though  executed 

according  to  the  law  there ;  1  Bin.  SS6,  DesesbaCs  e.  Ber^ 

quier ;  5  East  131  ;  Toller  387. 

6  East  131.         %  10.  Who  is  newt  of  kin,  may  often  be  a  question  on  the 

As  to  admin-  above  act  of  March  1784,  as  on  the  English  act  of  21  of  H. 

iS^Mc^ca.'*^  Vm,  which  is  in  the  same  words,  to  wit :  "  unto  the  mdowor 

tor'sabsence,  to  the  next  of  kin,  or  to  both."    So  that  the  constniction  m 

^ftn  ^^^^^  this  pcmit  given  of  this  Ea^sh  statute  applies  here,  and  on  this 

Vf  9\ff  can* 

not  be,  if  he  be  capable.*-8  Salk.  21.-1  Com.  860.— e  Stra.  891,  ilH. 
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English  act  the  order  has  been  determined  to  be,  and  so  on    Ch.  29. 
our  act :    1.  To  tlie  husband  on  his  wife's  estate  :  2.  To  her    Art  1. 
on  his :    3.  If  no  husband  or  wife,  to  the  children,  sons  or  V^^v^v/ 
daughters  of  the  whole  or  half  blood  :  if  no  children,  then  to  i  Wiis.  168. 
the  next  of  kin,  as  father  or  mother,  and  after  them  uncle,  "^^^^^'J^^' 
aunt,  or  cousin  :  lastly  to  a  creditor  of  the  deceased,  or  to  78^—12  Mod. 
any  other  person  at  the  judge's  discretion ;  but  by  our  act,  this  622.-4  Co. 
other  person  cannot  have  administration  till  the  creditors  shall  ^{^j^^^' 
have  refused.     But  this  does  not  extend  to  goods  the  wife  l.  of  Ez'n. 
deceased  had  as  executrix  to  another  husband,  administra*  hb,  122.^ 
tion  on  bis  goods  must  go  to  his  next  of  kin ;  and  administra-  ^43  aoo._L 
lion  goes  to  the  son  before  the  father,  though  in  equal  degree,  l  Saik.  2S.— 
Where  there  is  a  brother  and  a  sister  of  the  half  blood,  admin-  ^  ^^  ^^^* 
istration  may  be  granted  to  her,  for  she  is  in  equal  degree  of 
kindred ;  but  if  married,  then  to  the  brother,  and  not  to  her 
and  her  husband.    To  tifeme  covert^  if  next  of  kin,  and  if  she 
refuse,  to  her  husband ;  and  though  grandfather  and  uncle  be 
In  equal  degree,  the  foriher  has  the  preference. 

'^  11.  The  next  of  kin  are  found  by  the  rules  of  the  Civil  c?n^*'"7ii. 
law,   including  relations  both  on  the   paternal  and  maternal  Eyeno  v."    * 
sides,  who  are  to  have  the  benefit  of  the  statute  of  distributions.  Evelin.— 
But  brothers  and  sisters  exclude  grand  parents,  though  in  ^j^^^od^^' 
equal  degree.     The  grandmother  is  nearer  than  the  aunt,  for  628.— Saik. 
&unt  and  neice  are  related  only  in  tlie  third  degree.    Brothers  87,Fawti7r. 
and  sisters  are  nearer  than  grandmother,  and  aunt  than  great  '^^^^- 
grandmother.  It  is  said,  administration  of  the  intestate's  goods 
may  be  granted  to  his  wife  or  next  of  kin,  or  of  part  to  one, 
and  of  part  to  the  other,  but  of  hers  must  be  to  the  husband  ; 
but  one  entire  debt  cannot  be  divided.    Part  to  one,  not  our 
practice. 

^  12.  By  this  act  it  is  enacted,  that  when  any  executor  or  Feb!*<^i784 
administrator  shall  reude  without  the  limits  of  this  state  at  the  a.  d.  isis.  ' 
time  of  taking  on  him  the  trust,  or  shall  afterwards  remove  out,  ^^  ?V^'f* 
and  shall  neglect  or  refuse,  after  due  notice  from  the  judge  of  Executors 
probate,  to  render  his  account  and  make  a  settlement  of  the  &c.— 2  Mod, 
estate  with  the  creditors,  legatees,  and  heirs,  or  their  legal  ^Jjy "^U^ 
representatives ;  or  when  any  executor  or  administrator  shall  tribotion  w^ 
become  insane,  or  otherwise  incapable  of,  or  evidently  unsuit-  ^^^  ^?t^ 
able  to  discharge  the  trust,  the  judge  of  probate  is  authorized  ^ofihe 
to  grant  administration  with  the  will  annexed,  or  otherwise,  to  whole  and 
such  person  within  the  government,  as  he  shall  judge  meet ;  o^^y^^i^' 
and  the  administrator  so  appointed  to  have  the  same  power,  cooke,  so 
and  to  do  the  same  duty  as  if  the  former  administrator  or  ex-  decided  in 
ecutor  were  dead.  ttcTn! 

(^  13,  And  when  the  executor  is  under  twentyK>ne  years  of  Tiie  Suitq-  * 

Ste  has  dif- 
,  ,  lestate,«Dd 

nay  grant  soi«  adminbtration  to  one  of  them,  2  Chines'  Ca.,  Ch.  148. 
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Ch«  29.  age  at  the  time  of  promg  the  will,  admiDistration  loay  be 
^rt.  2.  granted  with  the  will  annexed,  during  the  nunority  of  such 
executor.     So  if  an  executor  refuse  the  trust. 

^  14.  And  *^  wheu  ^feme  sole  shajl  jointly  with  one  or  more 
persons  be  appointed  executrix  or  administratrix,  and  after  such 
appointment,  during  the  life  of  the  other  executor  or  adminis- 
trator, raarry,  such  marriage  shall  not  make  the  baron  an  ex- 
ecutor or  administrator  in  her  right,  but  shall  operate  as  ao 
extinguishment  or  determination  of  such  woman's  power  and 
authority,"  and  the  other  may  proceed  as  if  she  were  dead. 

^  15.  ^'  And  the  executor  of  an  executor  shall  not  in  con* 
sequence  thereof  become  an  executor  of  the  first  testator ;  but 
in  every  such  case  administration  may  be  granted"  on  his 
goods  and  estate  not  administered  on,  with  the  will  annexed, 
^^  CO  such  person  or  persons  as  the  judge  of  probate  may  think 
H^d™'  ^^^'  ^^•"  ^  administration  may  be  granted  to  two,  and  if  one 
Hudson.-^     dies,  the  survivor  is  sole  administrator,  or  on  condition,  or  till 

1  Rol.  906.     one  returns,  by  the  Engli^  law. 

Stra.  917,  ^16.  So  if  there  be  a  doubt  who  oughf  to  be  adminis- 

Wooiastoo  V.  trator,  or  there  is  a  dispute  about  the  will,  administration  may 
iTcom  3  ^^  granted  during  such  absence  or  pendente  lite  of  necessity, 
862.  and  such  administrator  may  bring  actions.    This  was  decided 

on  a  writ  of  error  after  three  arguments, 
^^"f-  ^  ^17.  In  this  case  it  was  decided,  that  if  A  receive  admin- 
win  V.Jones  istration  in  another  state,  as  at  Hartford  in  Coifnecticut,  he 
contra  4  Dal'  cannot  by  virtue  thereof  sue  or  defend  in  the  courts  in  this 
^^f^^sJJ?^  state.  By  Mass.  act,  Feb.  6,  1784,  sect.  19,ive  avoid  the 
2B1.  Com.  v^y  litigated  pomtm  England,  whether  an  executfix  marTy- 
6^-  ing  can  administer  without  her  husband's- consent ;    but  I 

Cranch  259,  agrees  with  Goodwin  v.  Jones.  Administration  in 
a  state  is  void  in  the  District  of  Columbia ;  Fenwick  i'.  Sears' 
administrators,  and  3  Day's  Cases  74,  303,  agree  with 
Goodwin  v.  Jones.  The  case  in  Kirby  270,  was  decided  on 
immemorial  usage  in  Connecticut;  so  had  been  the  usage  in 
Massachusetts  till  the  decision  in  Goodwin  v.  Jones,  and  Mor- 
rill t.  Dickey,  1  Johns  Ch.  R.  153. 
G^^wffi*  ^^'  ^*  Ea^cuiorsj  how  appointed  ^c.     ^  1.  An  executor 

Fearneaos  ^^  ^^^  appointed  by  the  testator  in  his  will,  and  htfs  if  when 
809,  Allen  '  proved  committed  to  his  care  to  execute.  Hd  represents  the 
da»l^  t"r  ^^s^**^'^  *"^  '^  bound  by  his  bond  or  contract,  thou^  not 
126, 133.~    named  in  it,  and  if  a  contract  or  promise  be  made  to  the  tes- 

2  Phil.  Evid.  tator,  his  heirs  or  successors,  his  administrator  or  executors 
289, 299.        gjjj^ii  jjj^y^  jj .  ^^^  jf  ^  payment  be  made  to  an  executor  un- 
der a  forged  will  regularly  proved,  the  debtor  is  discharged. 

1  Saik.  103,  (^  2.  He  is  complete  executor  before  probate  for  all  pur- 
Wakcford^  P^^es  but  of  bringing  actions.     He  may  release  and  be  sued, 

1  S&lk.  ld3.-2  BI.  Com.  503.-«  Co.  28.— Stat  1783,  C.  24— Stat  Feb.  24, 1819. 
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and  alien  goods  in  England.     Here  if  he  does  these  things,  as    Ch.  29. 
release  and  alien  goods,  and  afterwards  gives  bond  and  proves    Art:  2. 
the  will,  the  probate  relates  back  to  protect  tliese  acts,  but  if  V^^Vv^ 
not  proved,  they  must  be  acts  in  ^is  own  wrong.     If  several 
executors  be  appointed,,  none  can  intermeddle  but  such  as 
give  bonds.     If  no  objection,  a  will  may  be  proved  by  one 
witness. 

^  3.  Who  may  be  appointed  executors.    All  persons  may  be  imp.  46, 47.— 
executors  who  can  make  wills,  and  many  more ;  an  infant  i^^^^ 
may  be  an  executor,  though  he  cannot  administer  till  he  is  Car.  9.— Cro. 
twenty'*one  years  of  age,  as  above.     So  a  feme  covert  may  be  ^'^^t"^^' 
executrix,  but  not  jointly  with  other;B,  as  before ;  she  must  j^^V  376. 
sue  .and  be  sued  with  her  husband.     So  one  outlawed  may 
sue  as  an  executor*    An  alien  may  be  an  executor  or  admin- 
istrator, and  even  an  alien  enemy  ;  but  idiots  and  persons  non  i  Creneh  250. 
wmpo9  mentis  cannot  be  executors  or  administrators,  for  they  ^ff^*^^ 
cannot  execute  the  trust.     By  the  law  of  Virginia  an  execu-  6Cranoh360. 
tor  cannot  act  till  he  has  given  bonds. 

^  4.  Their  duties  by  stiUute.     Executors,  by  this  act,  must  Mass.  act. 
prove  the  will  within  thirty  days  after  the  testator's  death,  and  ^®^'  J^  *^» 
cause  it  to  be  recorded  in  the  probate  office,  in  the  county  a.  d.  isis. 
where  he  last  dyvelt,  and  signify  his,  the  executor's,  refusal  or 
acceptance  ;  and  for  his  neglect  he  forfeits  £5  a  month ;  and 
if  the  executor  refuse  the  trust,  the  judge  must ''  commit  ad- 
ministration of  the  estate  of  the  deceased,  mth  the  mil  annexe 
edf  unto  the  widow  or  next  of  kin,  to  the  deceased,  or  to  one 
or  more  of  the  devisees^  or  in  case  of  their  refusal,  to  one  or 
more  of  the  principal  creditors^  as  he  shall  think  fit."    And  a 
power  accompanied  with  an  interest,  vests  in  the  executors  ^^3^  ^^^* 
and  administrators.   Kellogg  v.  Williams.   Liable  for  not  prov- 
ing a  will,  Ch.  148,  a.  10,  s.  5,  and  how. 

^  5.  Emcuior  in  hit  own  wrong*    By  the  same  section  it  ^^  V^y  '>^< 
is  eMOtii49 ''  V  ^nv  person  shall  alienate  or  embezzle  any  of  Fraudsfabo 
the  goods  or  ^ttds  of  the  deceased  person^  before  he  or  she  43  £1.-^ 
hove  taken  out  letters  of  administration,  and  exhibited  a. true  ^'^'20^1794 
inventory  of  all  the  known  estate  of  the  person  deceased,  ev-  poat,  losol- 
ery  such  peni9D  shall  stand  chargeable,  and  be  liable  to  the  vency.  v 
aotbns  of  the  creditors  and  other  persons  aggrieved,  as  being  ^^'  p^iZ^ 
omcutors  in  their  own  wro^g"     The  jur}'  must  decide  if  the  0.  Prie&t. 
facts  be  proved  :  but  what  acts  make  this  executor,  is  a  ques- 
tion.^ law.    When  one  is  exeoutor  of  his  own  wrong  by  rea- 
son of  a  fraudulent  deed,  see  Fraud,  post. 

^  6.  By  the  same  act  executors  must  give  bondy  which  en-  Sect.  1 7,  and 
acts  that ''  every  executor  named  in  a  will,  hereafter  to  be  igig^  iq. 
proved,  shall  give  bond  to  the  judges  of  probate,  with  suffi-  dudes  real 
oient  surety  or  sureties,  to  return  upon  oath,  a  true  and  per-  ^*^|J  ""^ 
feet  inventory  of  the  testator's  estate  into  the  probate  office,  crediu. 
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Ch.  29.  within  three  months,  and  to  render  an  account  fjf  his  proceed*' 
Art.  3.  ing$  (Aeretn,''  as  administrators  must  do,  unless  the  executor 
V^W>  ^  residuary  legatee  ;  and  then  he  may  give  bond  to  pay  **  the 

debts  and  legacies  of  the  testator.'* 
^^^'  *^-  %  7.  And  by  the  same  act,  **  any  executor  being  a  residua- 

ry legatee  may  bring  an  action  of  account  against  his  co-exec- 
utor or  executors  of  the  estate  of  the  testator,  in  his  or  their 
hands,  and  may  also  sue  for  and  recover  his  equal  and  pro- 
portionable part  thereof."    And  the  said  act  of  March  9, 1784, 
extends  this  last  clause  in  substance,  to  co-administrators  to  re- 
cover part  by  action  of  account,  if  the  other  administrator  get 
into  his  hands  too  much  of  the  estate,  and  refuses  to  pay  debts. 
Cro.  £1. 8T7.       ^  8.  Before  this  act,  executors  gave  no  bonds  to  account. 
^._WeDt-  Executors  and  administrators  have  the  property  of  the  deceas- 
worth  86.—    ed's  goods  by  relation  from  the  time  of  his  death,  but  cannot 
IB  ^k?"  devise  them,  nor  can  they  be  taken  in  execution  for  their  own 
5203. J.  debtsj  unless  they  treat  them  as  their  ovm. 

8  Johns.  R.  ^     ^9.  Taking  out  administration  makes  all  acts  legal,  though 
mBattoon't  1,^^^^  tortious ;  bpt  will  not  defeat  a  suit  before  commenced 

against  the  deft,  as  executor  de  son  tort. 
The  probote        j^rt.  3.  Rights  and  duties  of  executors  and  administrators^ 
Rppoin?"he    ^  ^*  These  are  generally  expressed  in  the  statutes  above  cited. 
admr.  to  sell   But  some  particular  cases  deserve  further  attention.     By  the 
Da^  .*'cil*'  ^  ^*^  ^^  Massachusetts,  any  executor,  who  does  not  join  inproo- 
137.    Hisac-  «*tif  the  wUl  and  giving  a  bond  as  above,  has  no  power  to  in- 
count  must     termeddle  in  the  estate.     By  the  same  law,  an  executor  or 
&c!lb!^™''     administrator  may  retain  for  his  own  debt,  due  him  from  the 
estate,  when  it  is  sufficient  to  pay  all  debts.    Where  not  so, 
he  can,  by  reason  of  the  insolvent  acts,  come  in  only  for  his 
Insolvent  act,  share.     Nor  is  there  by  our  law,  any  preference  of  debts, 
June  16,1784.  except  funeral  charges^  debts  to  government^  and  those  be- 
coming due  in  the  deceased^s  last  sickness.    A  judgODent  debt 
is  not  preferred  to  a  simple  contract  debt.    Alao,  in  practice, 
on  the  same  statute  law,  the  executor  or  administrator  asually  has 
his  reason(d>le  allowance  for  his  time  and  trouble  in  settling 
the  estate,  made  to  him  by  the  judge  of  probate. 
Mass.  act,  ^  2.  Also,  by  Statute  law  the  executor  or  admr.  has  power 

sie'ch.  116^*  ^y  ^^^  "^®^®  ^°'™  ^^  '®*^®  ^^  court,  to  sell  even  all  the  real 
a.  10, 9.11,14.  estate,  for  the  payment  of  the  deceased's  dehts  and  legacies. 
?n^'ifti^*     And  by  the  same  act,  if  by  neglecting  to  raise  money  out  of 
Feb.  21.   '     ^h®  estate,  or  to  apply  what  he  has  in  his  hands,  the  deeeas- 
ed's  real  or  personal  estate  is  taken  in  personal  execution,  the 
same  is  deemed  waste  in  such  executor  or  admr.     Also,  by 
this  act  he  may  sell  even  all  the  real  estate,  and  put  the  pro- 
ceeds at  interest  J  if  the  judge  of  probate  and  the  court  think  fit. 
ew^Mass  '^^®  opinion  till  lately  was,  that  it  was  the  natural  consequence 
K.  864.         of  these  powers  and  duties,  for  tbe  executor  qr  admr.  to  have 
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judgment  to  recover  any  part  of  the  real  estate,  in  order  to  be    Ch.  39* 
enabled  thus  to  dispose  of  it ;  bat  the  law  is  now  viewed  as    Art,  4. 
altered.  Vn^V^^ 

^  3.  By  another  act,  he  has.  the  same  power  over  real  et»  Man.  act, 
iate  mortgaged  to  the  deceased,  that  he  has  over  a  pledge  o^  Feb.  11,1789. 
personal  estate,  and  a  like  power  over  such  real  estate,  as  he,    ^ 
the  executor  or  admr.,  shall  take  in  exeetUion  for  the  deeeas" 
td^s  debts,  except  where  either  roust  be  sold  to  pay  debts ; 
then  there  must  be  leave  of  court,  as  above  ;  and  if  he  takes 
•land  for  a  debt,  he  becomes  siezed  to  the  use  of  the  widow 
und  heirs,  be.  of  the  deceased  and  these  lands  are  to  be  dis*' 
tributed  as  personal  estate. 

^  4.  Another  consequence  has  resulted  in  practice,  and  in 
some  measure  necessarily,  from  these  provisions  :  that  is,  for 
the  executor  or  admr.  to  have  possession  for  a  time,  of  the 
real  estate  (as  well  as  the  personal)  of  the  deceased  at  a  rea- 
sonable rent.  This  rent  he  is  charged  with  in  his  account  by 
the  judge  of  probate  ;  and  in  case  of  any  dispute  about  it,  the 
law  enables  the  judge  to  appoint  commissioners  to  ascertain 
the  amount  of  this  rent.  But  only  the  executor  or  admr. 
can  have  power  so  sell  real  estate  on  license  of  court ;  a  sale 
-by  a  stranger  is  void. 

§  5.  These  and  other  statute  provisions  in  Massachusetts,  IL^"*'^' 
and  the  practice  naturally  growing  out  of  them,  form  quite  a 
complete  system  of  probate  laws,  to  all  general  purposes ; 
whence,  as  relative  to  these  subjects,  the  English  statutes  and 
practice  in  probate  and  chancery  courts  are  excluded.     Some 
English  decisions  and  precedents,  however,  will  apply  here,  as 
being  very  useful  explanations  of  our  laws  (as  they  are  often 
worded  as  the  English  acts  are  on  these  subjects.)  And  in  sev- 
eral cases  of  less  importance,  these  English  decisions  are  a 
part  of  the  law  of  the  land  ;  because  they  are  on  points,  on 
\fhieh  our  statutes  and  practice  are  yet  silent ;  or  to  which  at 
most,  they  vety  remotely  have  reference.     Some  of  these 
may  be  here  noticed.    Appeal  from  probate  decree,  and  held  13^^^^,. 
an  admr.  cannot  charge  in  his  accotmC  of  administration,  ^e  ter  v.  Brews- 
•expenses  of  supoorting  a  minor  child.    Decree  reverted.         t^- 

Art.  4.  Ewgiish  authority  adopted  here,  ^.    ^  1 .  Where  1  £«p-  ^^y 
admiustrationTgraiited  to  a  vno^ptnm,  it  b  only  voidable  ;  f^'^!!!^  ^^ 
where  in  a  wrong  county,  it  is  void :  so  when  granted  to  one  Saik.  22.^1 
when  it  shoold  be  to  another,  the  acts  of  the  ybrmer  are  good ;  ^^^  ^' 
but  when  granted  to  one,  when  there  is  a  lawful  executor,  _6'co.  19.-^ 
such  admr's.  acts  are  void.     So  if  there  be  a  will  though  con-  2  Lev.  iss.^ 
cealed.    And  an  administration  repealed,  does  not  avoid  acts  ^  ^*  ^^' 
done  under  it. 

^  2.  By  the  EngHsh  law,  if  a  feme  executrix  marry  A,  and  L?f;;,^5liik 
ihey  get  judgment  for  a  debt  due  to  the  testator,  md  she  dies,  ^28^ 
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Ca.  39«  QOt  tbe  husband,  but  the  adtur.  de  bonis  wm  af  tkt  iuUUor^ 

ArU  4.  shall  have  executioD  cur  sue  the  judgment.     Ajid  so  did  we 

^^V^^  formerly  practice,  at  least  in  some  cases,  but  lately  it  has  bee^ 

held  there  is  do  privity  between  the  parties, 

a  Co.  270,  ^  3.  AutU.    If  administratioD  be  granted  to  the  iAiiw^  k 

oule^asaik  ^^^^^  '^^  diichorge  the  debt;  but  he  must  account  for  it  in  aU 

906/763.  cases.    But  if  tbe  creditor  make  the  debtor  his  executor,  k 

Saik  299,  is  a  release  in  law  to  the  debtor,  of  the  debt :  ibr  it  is  bis  own 

Wankford.  ^^*  ^^'  ^^®  ^^^^  ^  €Li$et$9  and  making  him  executor  deep 
not  give  him  the  debt  as  a  legacy^,  but  is  a  payime$U  and  reUtue^ 
and  he  holds  the  debt  as  asseiSf  as  so  much  qeing  in  his  hands 

Hob.  10—2    as  the  property  of  the  deceased;  and  the  reason  is  given  by 

HowIm""^^'*^'  ^'  ^^"^*  ^*'  "^^  ^^^  ^®  obligee  makes  the 
186.-18  t.'r.  obligor  his  executor,  though  it  is  a  discharge  of  the  actiou^ 
658.-Jones  yet  the  debt  is  assets"  as  "  if  H  be  bound  to  J.  S.  in  a  bond 
^7m^'  of  £100,  and  then  J.  S.  mioJces  H  his  executor  ;  H  has  ac^ 
tuallif  received  so  much  money ^  and  is  answerable  for  it*  And 
Co.  Lit.  264.  If  iiQ  do^3  qo(  administer  so  much,  it  b  a  devastavit"  Tbe 
action  is  released,  but  the  duty  remains. 

This  seems  to  be  the  true  ex(dana,tiop.of  the  scores  of  dier 
tqms  and  decisions  in  the  books,  "  that  if  the  creditor  make 
the  debtor,  or  one  of  several  joint  and  several  debtors,  his  evr 
ecutCNT,  it  is  a  release,  and  extinguishment  of  tbe  debt." 

It  is  a  mere  discbarge,  or  rather  suspension  of  the  odjam 
oiiZy,  while  it  would  be  absurd  for  the  person  representing  tbe 
creditor,  to  sue  himself  as  the  debtor,  or  while  as  such  person 
it  may  be  presumed  he  has  in  his  hands  the  amount  of  the 
debt,  as  owing  it  as  debtor,  or  one  of  tbe  joint,  or  jfdnt  and 
several  debtors,  in  his  own  right,  to  himself  in  diUer  dfvii, 
^1  s 'lic^^  ^^^  ^^^  ^  ^^^  effect  of  this  discbarge  or  suopepsioa  of  tbe 
— 8Q).  136.  ^^ion9    A  mere  suspension  of  the  action  oijjy,  not  pf  the 
Cro.  £1.114.  right,  while  the  reason  of  tbe  suspension  contia«ies«    If  a 
debtor  be  appointed  admr.  this  su^ensicm  exists,  as  be  oawot 
1  siaJE^d^l-  ^^  adaur*>  sue  himself  as  the  real  debtor.    Yet,  if  bdbre  tb^ 
1  Sid.  79.-1    debt  be  paid,  he  be  removed  as  admr.  as  he  may  be,  the  debt 
3X.R.659.    must  be  lost  to  the  estate  of  the  creditor,  if  bis  subsequent 
admr.  put  in  tbe  place  of  him  removed,  cannot  sue  the  debtor^ 
But  thus  to  sue  him  is  necessary,  reasonable,  %nd  common 
practice.    A  personal  right  once  extinct  or  suspended  is  gQn<v 
But  a  ri^t  may  remain  and  an  action  recur,  though  sus- 
pended for  a  time,  as  every  action  is  every  S^nday^  as  no 
1  Com.  0.      debtor  can  be  sued  on  that  day.    Nor  does  ttus  constructieft 
3^-  exclude  sny  intention  tb^e  may  appear  to  be  in  die  wiH,  t^ 

give  the  deb^  as  a  legacy  to  the  debtor ;  and  thep  it  is  pot 
assets. 

aT  R  168        »**'*'^«'*'» 

Dean  v.  NeV-      ^  4*  'I*be  obUgee  may  sue  ope  of  two  jeiat  and  several 
hall.— 6  East  obligorS|  thougb  he  cov^ant  with  the  other  not  to  aue  him. 

147. 
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^  b.  Hetice  a  debtor  made  executor  most  account  for  his    Ch.  19. 
debt  to  the  residuary  legiatee  &c.    Tbe  obligee  made  the    Art.  4. 
obligor  executory  who  accepted  by  administering,  and  <fied  \^y^J 
before  probate :  this  is  a  discbarge.    Making  the  debtor  ez«- 
eeutor  during  A's  minority,  does  not  discharge  tbe  debt.     1 
Ld.  Raym.  605,  Canreth  v.  PUtlips ;  2  Bac.  Abr.  380 ;  1 1 
Mod.  38  to  43,  case  of  Wankford  abore. 

$  6.  Two  executors  join  and  give  a  release  of  a  debt  due  to  Sdk.  819, 
thfe  testator's  estate,  but  one  onty  receives  the  money.    The  Hopwn.     * 
English  books  decide,  that  both  are  liable  to  the  testator's 
creditors ;  but  only  he  who  receives  the  money  is  liable  to 
his  legatees.     How  far  this  principle  holds  here,  is  not  decid- 
^.     The  one  not  receiving  need  not  join. 

^  7.  After  one  has  generally  admitted  himself  to  be  admin-  i  ^d.  Raym. 
istrator,  he  cannot  plead  he  was  a  temporary  one  only,  and  his  2S6,  Sparks  r. 
administration  is  ended  ;  but  one.  sued  as  administrator  gen-  Crafts, & 408. 
erally,  may  plead  he  is  such  only  during  A's  minority  3  but  he 
must  also  shew  A  is  still  under  age  and  administration  con- 
tinues. 

^  8.  Where  lands  iLre  devised  the  executor  before  probate  2  w.  BI.  eo4, 
of  the  will  may  lease  them.    The  executor's  power  arises  from  Bendcst  v.^ 
the  will,  and  not  from  tbe  ordinary ;  and  he  may  declare  be-  5  Burr^260e. 
fore  probate,  Cro.  Jam.  15.     This  was  a  devise  by  implica-  — Lofit.si. 
tion,  being  a  devise  to  his  daughter  Mary  after  the  death  of 
bis  daughter  Betty,  by  which  the  devisor  intended  her  a  life 
estate.     The  will  alone  gives  the  executor  a  good  title  to  the 
goods.     Probate  is  necessary  only  to  enable  him  to  sue  for 
debts,  and  1  D.  b  E.  480. 

^  9.  Am  to  leasehold  estates.     Where  the  deft,  is  charged  Salk.  316, 
as  executor,  judgment  must  be  rfe  bonis  testaiorisy  though  he  ^P^l^^^y  *•■ 
might  have  been  charged  as  assignee  in  the  debet  and  detinet, 
because  of  his  taking  the  profits  himself :    3.  Wherever  the 
rent  is  of  more  value  than  the  land  the  executor  may  plead 
it ;  for  then  he  is  accountable  in  no  way  for  the  term  to  the  tes- 
tator's creditors,  or  to  his  legatees  ;  and  as  to  tenancies  from  p^'^pop.^' 
year  to  year,  as  long  as  both  parties  please  ;  and  if  a  tenant  dies  ter. 
intestate,  bis  administrator  has  the  same  interest  the  intestate 
had,  and  the  lessee  of  such  an  administrator  may  declare  in 
ejectment  on  a  term  for  years.    If  an  executor  sell,  surrender,  Lofft  es. 
or  merge  a  term  for  years,  it  is  still  assets.  Toller  141,  143. 

^10.  Assets,   If  an  executor  pay  interest  on  the  testator's  See  Assets. 
debts,  it  is  jinm^/acie, though  not  conclusive  evidence  of  assets,  l.?p*^|^i 
5D.  bE.  8,  n.  And  if  the  executor  or  administrator  be  sued  for  v.'sp^rman. 
rent,  he  may  plead  no  assets;  and  that  the  rent  is  of  more  — 9Sal1c.464. 
value  than  the  land  or  premises.     Estates  per  auter  vie  are  ^^^'  Raym. 
assets  only  for  paying  debts,  not  legacies,  in  England ;  nor  is 
it  distributable!  but  by  our  law  it  falls  into  tbe  mass  of  the  pro- 
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Ch.  39.  perty  of  tbe  deeeised.  Jndgpaeot  agaiofi  «tt  esecolor  on  con* 

Ari*  4.  fenioo  or  ddauk  admits  ojm<»,  and  on  itwmiinvii  be  is  estop- 

Vxv^^  P^  ^  **y  1^  !>**  ■>°^  a»et#,  and  tbe  jury  aho  is  esupped  to 

1  U.Bmi.  fiod  DO  assets.    Adflumstrator's  ptomise  to  pay  tbe  intestate's 

ziolS^  debts  is  nrndmrnpaetitm  if  no  otaetf.    The  ph.  got  judgment 

Leigbtott.-^  against  tbe  testator,  and  jodgment  of  execution  in  jcsre  fatias 

6  D.lc  E.  s.  against  bis  executes,  tbe  defis. ;  then  sued  tbem  on  this  last 
HoMf^fti.^'  jodgment  in  debt  b  tbe delimei,  so^esting  a  demuiami.  Held, 


ne  li  ■!.  tM  first,  tbe  execotors  being  conclusively  fixed  with  osteft  by  tins 
7^.  k  £.  but  judgment,  tbe  issue  on  non  detimet  by  on  them  to 
prove  tbe  doe  addiinistration  of  such  assets.  A  'dechratioa 
in  tbe  detimei  only,  agamst  an  executor  is  cured  by  verdict, 
but  if  not,  the  pit.  on  such  a  declaration  may  take  judgment 
de  bonit  te$tatarii  ;  that  is,  may  waive  tbe  better  judgment  de 
hanit  prapms,  and  take  the  less  de  bonis  tegUUwru.  By  our 
law,  alter  such  judgment  against  executors  or  administrators  tbe 
deceased's  estate  may  be  rendered  insolvent,  and  then  sucb 
judgment  will  be  paid  in  proportion ;  hence,  not  conclusive 
for  the  whole.  Lands  in  Georgia  aueU  in  the  bands  of  the 
8  no    407.  executor,  and  may  be  followed  by  the  credits  in  the  bands  of 

tbe  devisees  &c. 
SD.kE.  126,      ^11.  Payment  on  a  forged  will  4"^.,  or  adwiimstraiion 
Dttodajf"  *''  ^^P^^^  ^^'  seems  to  be  now  well  settled,  that  bona  fide  pay- 
ment in  such  cases  by  debtors  of  the  debts  to  the  deceased, 
are  valid.     As  where  a  will  was  forged  and  proved,  and  a 
debt  was  paid  to  tlie  executor  by  a  debtor  to  tbe  intestate. 
Held,  be  was  discharged,  though  the  probate  was  afterwards 
annulled  and  administration  granted  to  the  intestate's  next  of 
kin.     While  the  probate  remained,  this  will  could  not  be  im- 
peached, and  the  executor  had  a  right  to  tbe  payment,  and  a 
court  of  law  would  have  inforced  it,  and  per  BuUer  J.  the 
probate  is  a  judicial  act.     The  payment  of  a  debt  to  an  ad-» 
ministrator  de  facto  is  valid,  though  the  administration  be  after- 
8  Eak  187.  *  wards  repealed  and  adminbtration  granted  to  another.   Assets 

in  choeee  in  action,  see  Ch.  24. 
.  12  Mass.  R.         ^12.  The  heir  is  not  liable  whUe  the  executor  or  admini$^ 
BonuCl^i^'  ^^^^^^  /ioftfe.     2.  No  action  lies  against  the  heirs  before 
letters  of  administration  be  granted,  and  when  they  may  be. 
granted.   By  our  laws,  the  executor  or  administrator  while  he 
exists,  has  in  his  bands  tbe  whole  estate  of  the  deceased  if 
wanted  for  fulfilling  his  contracts :    3.  It  is  only  when  the 
creditor  can  in  no  way  sue  the  administrator,  that  be  has  a 
right  to  sue  the  heirs. 
MaM.Acu,         ^13.  By  these  acts  executors  and  administrators  must  be 
Jm^^eb.    ^^^^  within  four  years  after  they  give  bonds  in  the  probata 
14, 1791.       office  for  debts  the  deceased  owed,  suable  within  said  fi>uryears, 
f^^^^^'        provided  the  executor  or  administrator  give  and  post  notice 
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and  file  evidence  thereof  in  the  probate  office,  as  the  said  acts    Ch.  29. 
direct :  but  these  acts  do  not  affect  legacies,  bequests,  or  an-    •Art-  4. 
Buities.     And  if  a  contract  of  the  deceased  do  not  become  \^ry^j 
suable  within  the  four  years,  but  will  absolutely  become  due 
after  the  expiration  thereof,  the  contraciee  may  file  such  con- 
tract in  the  probate  office  any  time  within  the  four  years,  and 
the  executor  or  administrator  may  retain  assets  to  pay  it,  un- 
less the  heirs  or  devisees  of  the  estate  will  give  security  to 
pay  it.  And  by  the  fifth  section  of  said  first  act,  if  any  covenant 
of  the  deceased  be  not  in  full  force  during  said  four  years,  the 
contractee  therein  not  having  so  filed  the  same,  may  sue  those 
who  inherit  the  estate  of  the  deceased  or  the  devisees  thereof,  offi^'^'flE^ 
if  the  contractee's  claim  '^  be  made  within  one  year  from  the  59. 
time  of  its  becomiug  due.'' 

Assets^  what.     Trees  not  severed  and  their  fruit,  as  apples,  ^P^^'JiJ 
pears,  be.  go  to  the  heir ;  so  grass  growing,  though  fit  to  be  Zg  East  339 
mowed.   But  com,  though  growing,  and  all  things  of  the  kind,  West  &  ai.  v. 
produced  annually  by  labour  and  cultivation,  go  to  the  execu-  2J**J^"^  ^^'^ 
tor,  as  also  hops,  saffron,  hemp,  &c. ;  but  they  go  to  the  de-  — ToHeVs 
visee  of  the  land;  but  a  devisee  of  goods,  stock,  and  move-  LawofEz- 
ables  takes  them.    The  executor  or  administrator  is  also  to^^4^ 
chargeable  with,  as  assets^  all  chattels  real  and  personal  he  &c.— 2  Pow. 
receives  fi^om  the  deceased ;  as  terms  for  years  in  lands,  ^JP**^m  ^* 
houses,  mortgages,  and  debts  thereby  secured,  until  the  equity       ^° 
of  redemption  is  foreclosed  or  released,  and  the  mortgagee  is 
in  possession.  And  if  not  mentioned  to  whom  payable,  is  pay- 
able to  the  executor  or  administrator,  and  not  to  the  heir,  be- 
cause originally  derived  out  of  the  personal  estate,  1  Vin. 
Abr.  148,  and  if  payable  to  the  heir  or  executor,  and  before 
the  day  is  paid  to  the  heir,  as  the  mortgagor  may  elect,  yet 
the  executor  has  it,  2  Ventris  351  ;  Off.  of  Ex.  Supp.  47  ; 
Harg.  Co.  Lit.  210;  2  Ch.  Ca.  187;  1  Vem.  412.     And  2  Ch.  Ca.  60, 
if  the  mortgagor  neglect^  to  redeem,  the  morgagee's  heir  is  ^^* 
decreed  in  equity  to  convey  the  mortgaged  premises  to  the 
executor ;  but  otherwise,  if  the  mortgagee  himself  gets  an 
absolute  title,  as  then  it  appears  he  meant  to  turn  a  chattel 
into  a  real  estate,  1  Eq.  Ca.  Abr.  273,  328.    But  if  his  heir 
get  such  a  title,  it  avails  him  not  in  equity,  2  Vern.  193 ;  but 
the  heir  has  the  land  mortgaged  whenever  it  appears  the  mort- 
gagee intends  to  make  it  real  estate,  1  Vern.  271,  581  ;  2 
Burr.  969,  or  means  his  heir  shall  have  it. 

Real  chattels^  as  terms  for  years  in  houses,  lands,  commons,  Toller*s  L.  of 
estovers,  and  other  moveable  goods,  go  to  the  executor  or  £x«cuton 
administrator,  and  lands  devised  to  an  executor  for  a  term  of  2  b!.  Com! 
years  to  pay  debts  are  assets,  and  so  are  leases  assets  to  pay  sse. 
debts,  though  he  assents  to  the  devise  of  them.     So  a  lease 
for  years  determinable  on  lives  is  a  chattel  and  assets.     So  a 
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Ch.  39.    leaae  from  jmw  to  year,  as  kung  aa  both  paili«s  pleaa0,  i»  a  ebattel 
Art.  4.      and  OMete,  aad  with  the  leases  for  years  go  animalsyerie  na/ur<ey 
'  V^vxJ  ^  which  the  deceased  left  property,  as  fish,  doves,  bees,  &c» 
3  D.  &  £.  13.  as  beloQgioe  to  the  fish-pondi  dove-bouse,   beerhive,  &c* 
--6  D.  &  £.    leased,  3  B«c.  Abr.  57  ;  but  leases  for  years  are  aueU  only 
for  as  much  as  they  exceed  in  value  the  reot,  id.    The  re^ 
version  of  a  term  vested  iu  the  executor  is  oj^s^s,  3  Bac.  Abr* 
58 ;  11  Vin,  Abr.  240.    And  if  A,  as  executor,  have  a  term, 
aad  he  purchase  the  reversion  io  fee,  it  is  still  assets,  though 
merged ;  so,  though  the  lessee^s  executor  surrender,  1  Co. 
87.     So  where  A  seized  io  fee,  devised  to  B  for  tbirty-one 
years  to  pay  debts  and  appointed  B  executofi  and  the  fee 
descended  on  him  and  the  term  merged,  yet  it  was  adjudged 
ffi  etie  and  ai$etSf  as  to  creditors  and  legatees,  1 1  Via.  Abr« 
229.    So  A  has  a  term  for  years  in  his  wife's  right  as  execu- 
trix, and  he  buys  the  reversion,  and  the  term  merges  and  is 
extinct  as  to  her,  though  she  survive,  yet  it  is  aneis  in  her 
hands  as  to  strangers,  11  Yin.  Abr.  236  ;  2  Vem*  213,  298  ; 
aliter  as  to  terms  for  years  erected  for  specific  purposes.    As 
if  A  reserve  a  rent  in  a  lease  for  years  and  die,  die  rent  in 
arrear  at  his  death  goes  to  his  executor,  3  Bac.  Abr.  63,  aa 
an  action  has  accrued  for  it  in  the  testator's  life  time. 
See  Emble-        Emblements  go  to  the  executor  or  administrator  as  assets^ 
menu,  Ch.     and  all  property  a  lessee  for  years  has  in  trees  but  his  fruit 
76,  a.  6.  ^^  g^gg  ^  ^g  executor  or  adnunistrator  as  osieti,  but  these 

must  be  severed  during  the  term.  Com.  D.  Biens. 
See  Fene  KegetableSf  animals  fera  natura  are  assets  in  the  hands  of 

l«iatiine,  Ch.   the  executor,  2  Bl.  Com.  390,  392,  393 ;  and  the  minutest 
76,  a.  9.         firoperty  in  the  deceased  in  his  animals,  in  point. of  value  goes 
to  his  executor,  3  Bac.  Abr.  57 ;  as  houscKlogs  &c.,  or  if  kept 
only  for  pleasure  or  whim,  as  parrots  &c.     Vegetables,  aa 
ass^7  D.'&  ^^^^  plants,  or  trees,  when  severed,  are  assets^  as  grass  mown, 
£.  868.—       and  apples  gathered  ^  so  manure  in  heaps,  not  spread,  1 1  Via. 
1^'  ^^     Abr.  175  ;  but  quere,  as  to  manure  for  the  use  of  the  land. 
58.    '      *     All  the  deceased's  moveable  property  is  assets  wherever  situ- 
ated. Toller  154,  though  at  sea  or  abroad,  and  are  viewed  as 
HI  possession  of  tixe  executors,  as  they  may  have  trover  ia 
their  own  names  where  the  deceased  had  an  absolute  pro- 
21>a11.29l.—  perty  in  them  at  his  death,  hence  his  bond  in  trust. 
In^admfhM      ^  ^^*  American  cases.    The  sale  of  knds  by  executors, 
trespaas  for     Under  a  power  to  sell  for  the  payment  of  debts,  is  good  against 
eaiering  on^   creditors ;  bat  not  if  the  power  be  to  sell  for  the  payment  of 
Und8,^!l2d*^  *  legacies.     And  in  such  case  for  paying  debts,  the  purchaser 
baramg  his     takes  the  land  discharged  from  the  lien  of  judgments,  as  well 
miiu  in  his     as  Other  debts  of  the  deceased.     And  on  a  general  prinoiple, 
1  Day's  Ca.    whenever  a  part  of  the  deceased's  estate  is  l^ally  sold  by  his 
180._2  Dall.  egcecutor  or  administrator  by  order  or  license  of  court,  such  part 
must  legally  cease  to  be  a  part  of  the  deceased's  estate,  auf* 
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Ih^  purc^hftser's  tide  mosi  be  oomplete  and  absolute.  But  it  Ch.  29. 
may  be  well  doubted  if  a  court  can  authorize  the  executor,  ad-  ^rt»  4« 
fDiDifitratOr,  or  other,  to  sell  part  or  all  the  deceased's  estate  to 
pay  kgaciesy  while  it  is  liable  to  pay  his  debts.  Lands  were 
devised  to  be  sold,  not  saying  by  whom,  and  the  proceeds  di- 
vided. Held,  a  sale  made  by  the  survivor  of  two  executors 
was  valid. 

^  16.  If  a  creditor  takes  the  executor's  or  administrator's  i  Pall.  347 
bond,  he  discharges  the  old  debt  due  from  the  estate  of  the  ^^' 
debtor  deceased. 

§  r6.  Where  the  testator  wrongfully  possessed  himself  of  ^^*^-^''^; 
an  estate,  held,  indebitatus  assumpsit  lay  against  his  exec-  curs  costs  iu' 
utdrs  to  i'ecover  the  mesne  profits  of  it.     Though  the  party  defending 
injured  might  have  had  trespass  against  the  testator,  yet  he  /Jl^^guif  *" 
bad  a  right  to  waive  the  tort,  and  claim  the  profits,  as  to  his  exec- 
wbieh  the  testator  became  indebted,  and  the  right  of  action  ^^^^  cannot 
survived  against  his  executors.  thJse  c^ts^ 

^  17.  In  New-York,  the  deft,  executor  or  administrator  must  2  Day's  Ca. 
defend  bimsdf  on  the  first  suit,  or  he  is  concluded.    As  where  ^\      ^ 
there  had  been  a  f«hrmer  judgment  by  default,  against  execu-  276,  Fiatt  v. 
tors,  and  on  scire  faeias  returned  nuUa  bona^  held  conclusive  Admr.  of 
evidence  of  a  devastaini  /  and  then  on  a  plea  of  plene  admin-  ^Ms^not'iie*' 
istravit^  the  burden  of  proof  is  on  the  deft.    This  seems  to  against  the 
result  from  the  nature  of  the  plea  every  wkere ;  and   veiy  Jr^L?^  * 
dearly  wberevejr  this  plea  of  plene  adminisiramt  is  allowed  in  ^n  escape  in 
common  form.     Any  defence  founded  in  a  want  of  assets  the  lifetime 
ought  to  be  made  m  the  first  suit,  and  before  any  judgment  in  f/t^calnea' 
the  case  against  the  defl.     In  Massachusetts  there  is  in  fact  no  r.  124. 
such  plea.     In  Pennsylvania,  on  a  want  of  assets  pleaded  in  an 
action  againdt  an  executor  or  administrator,  bfought  by  a  resid- 
uary legatee,  auditors  will  be  appointed  extempore^Xo  inquire  and 
hear  be.  In  Virginia,  if  the  dell,  die  after  office  judgment,  on  1  Dall.  ie4. 
seire  facias  J  Ms  adminisdrator  ceinnot  ^\ehd  plene  administravit.  SJS*?*?^®^ 
And  on  thd  issue,  on  this  plea  the  jury  must  fidd  specially,  the  Craig*? admr. 
amount  of  the  assets  the  executor  or  adininistrator  has,  to  ena- 
ble the  court  to  give  judgment.  6  Cranch  f^,^^aiMax  v.  Fairfax.  ^  Dall.  aeo. 
The  EngSsh  law  as  to  tusets,  and  preference  in  payment  of 
debts  by  executors  and  administrators,  seems  to  be  preserved 
in  several  states  in  totOj  or  in  part,  as  in  Pennsylvania,  &c. 

§  18.  On  letters  of  administration  granted  in  England,  or  3  Cranch 
in  any  foreign  country,  an  action  cannot  be  supported  in  the  ^^^"^°  *' 
District  of  Columbia,  or  in  our  Federal  or  State  Courts.    See 
Goodwin  V,  Jones,  a.  1,  s.  17,  and  cases  ther^  cited.      See 
next  head. 

^  19.  Administrations  f^anted  in  other  states.     See  a.  1,  \V^^'  ^' 
s.  17.    Assumpsit  on  several  notes  made  to  the  pit's,  mtestate,  admr.  v.  Gay- 
against  a  citizeil  of  Connecticut.     Ist.  plea,  wm-auumpsit  ^  l^rd. 


568  ASSUMPSIT. 


Cm*  39*    3d.  to  bar,  resulted  in  ao  isBoe  Id  dM  jorf,  whedber  the  ioies- 
Jlrt,  4*      tate  wlieo  he  died,  had  his  resideDce  in  that  state — knad  fat 
y^Y^j  the  fdt. ;  3d.  |riea  alleged  that  after  the  iirtestate's  death,  and  be- 
fore the  commeiH^etneot  of  this  aclioD,  and  hefere  the  {tfs.  ap- 
poimment  9s  admioistraior  be  bjthe  jod^  of  probate,  for  the 
eoooty  of  Beriuhire,  administration  was  granted  to  the  deft. 
L.  B.,  in  Conoecticat,  oo  the  intestate's  esute,  and  states  ho«r, 
and  there  gare  hoods  &c.,  and  inreotoried  the  debt  demand* 
ed  be.     Plea  held  good.     Also,  held,  it  is  not  material  in 
soch  plea,  to  arer  the  deceased  had  hb  home  in  Coooecticiit; 
nor  is  the  time  of  granting  the  respective  administrations  mate- 
rial.    And  if  in  fact  the  intestate  had  lus  home  in  Connecticut, 
his  eflfects  must  be  distributed  here,  according  to  the  laws  of 
Connecticut,  or  transmitted  thither  for  distribution  by  the  ad- 
ministrator there.     In  this  case  several  important  points  were 
setded.     1st,  Granting  administration  is  not  confined  to  the 
state  or  county  in  which  the  deceased  last  dwek :  2d,  Admin- 
istradon  granted  here  be.  is  merely  aacsZZory  to  the  principal 
administration  granted  where  he  last  dweh :  3d,  But  not  nec- 
essary this  precede  :  4th,  The  distributioo  is  according  to  the 
laws  of  the  place  where  he  last  dwelt,  or  had  his  domieU^  at 
his  decease  :  dth,  The  administrator  appointed  in  a  state,  must 
collect  the  debts  of  the  debtors,  in  it  residing  :  6th,  The  ap- 
pointment of  tbe  debtor  (deft.)  administrator  in  Connecticut, 
to  the  creditor,  discharged  the  action  given  originally  by  the 
contract,  and  is  a  bar  to  the  present  action  ;  eq;>ebial]y  as  the 
deft,  acicnowledged  the  debt  in  his  inventory  in  Connecticut. 
1 1  Masi.  It         Debt  on  judgment  of  Massachusetts  S*  J,  Court,  commene- 
813,  Langcion  ed  in  the  Common  Pleas,  by  administrators  appointed  in  Con- 
9.  Potter  "    oecticut.   After  issue  joined^  deft,  objected  the  pits,  had  no  let- 
ters of  administration  but  those  granted  in  Coimecticut.    Held, 
this  fact  could  not  be  decided  on  such  objection,  but  must  be 
pleaded  in  bar,  on  proper  leave  granted.    The  general  princi- 
ple is,  that  all  rights  to  the  testator's  personal  estate  are  to  be 
regulated  by  the  laws  of  the  country  where  be  lived ;  but 
suits  for  thos6  rights  must  be  governed  by  the  laws  of  the 
country  in  which  the  action  is  brought.    3  Cranch  319,  Dix- 
on's  case. 
199,  Winsbip      %  ^^'  Held,  1st,  naming  a  debtor  executor,  and  bb  accept- 
V.  BBSS.  &  al.  ing  does  not  extinguish  the  debt ;  2d,  his  probate  bond  covers 
it  3  hence  3d,  his  declining  to  account  for  it,  is  no  cause  of  re- 
moval ;  4th,  the  judge  of  probate  has  power  to  remove  any 
one  of  several  executors,  for  good  cause,  on  the  statute  of 
1783,  ch.  24,  s.  19,  and  the  rest  execute  the  trust. 
l2MaM.  R.        ^21.  Held,  1st,  an  executor  cannot  refuse  the  trust  after 
^eit; »' Dil-  ^^  ^^  proved  the  will  and  given  bond ;  2d,  he  is  not  a  wit- 
lingham  bal.  Dcss  to  the  execution  of  the  will,  or  the  tosjator's  3anityi  after 
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4iccepting  the  trust,  his  liability  to  costs  is  a  good  objection ;    Ch.  29. 
dd,  if  he  be  one  of  the  three  witnesses,  the  will  may  be  prov-    ^rt,  5. 
ed  by  the  other  two«  as  he  was  a  competent  one  when  he  at-  V^V^/ 
tested  it,  and  is  incompetent  only  by  accepting  the  trust. 

Art.  5.   When  is  the  aeiion  suspended  or  not  9     ^  1.  By  9  co.  36, 42, 
our  law,  the  executor  must  accept  and  give  bond,  or  refuse.  Heotois* 
If  he  refuse^  he  is  as  if  he  never  had  been  appointed,  and  j^'^.^  ' 
may  be  sued  or  sue  accordingly ;  for  one  is  no  more  executor  Jones  345. 
ioiihout  his  assent^  than  one  is  obligee  or  obligor  in  a  deed, 
without  his  assent ;  and  by  our  law,  after  an  executor  has  re- 
fused, he  cannot  come  in. 

^  2.  But  if  the  person  appointed  executor,  accepts  the  trust  Sollmn,  iis^ 
and  gives  bond,  then  he  is  executor ;  and  if  executor  of  the  LJ^Sj:  ^» 
creditor,  cannot  bring  assumpsit ^  or  any  other  action  against  fordv.WBok- 
himself  J  as  the  debtor,  or  against  himself  and  others  as  debtors  ford^i  Saik. 
on  a  joint,  or  on  a  joint  and  several  contract ;  or  uhless  he  ]^'^^^' 
himself  be  insolvent  against  one  of  them  on  the  latter  contract.  28I. 
And  diis  also  is  the  administrator's  case.     So  if  the  creditor 
make  the  debtor  and  another  executors,  for  they  must  join,  and 
they  cannot  sue  one  of  themselves^  as  this  debtor.    Administra- 
tor i^esulen^t^  tite  as  to  a  will,  may  bring  actions.    2  Stra.  219. 

^  3.  Assumpsit  and  eight  counts  on  the  promises  of  the  ^-  ^^]* 
said  Woodhouse,  and  a  ninth  count  on  the  promise  of  the  deft.  Rawnnson  v. 
as  executor.     To  the  said  eight  counts  the  deft,  pleaded  that  Shaw,  exr.  of 
die  testator  made  his  will  &c. ;  and  appointed  the  deft,  and  said  ^<x'<^<>»><'' 
J.  RawlinsoUj  (one  of  the  pits.)  and  three  other  persons  joint 
executors  &ic.     To  the  ninth  count,  that  the  promise  (if  made 
at  all)  was  made  by  the  deft,  and  J.  Rawlinson,  and  said  tliree 

Sirsons,  and  not  by  the  deft,  alone,  the  pits,  replied,  that  J. 
awlinson  never  proved  the  will  of  the  said  Woodhouse,  and 
never  administered,  &c.  And  as  to  the  last  plea,  that  the  promise 
was  not  made  by  the  said  deft.,  the  said  J.  Rawlinson,  and 
the\said  three  persons  ;  demurrer  to  the  first  plea,  and  join- 
der. Judgment  for  the  pits.  Lord  Kenyon  said  the  argument 
was  for  the  deft. ;  'Uhat  if  A  owe  B  a  sum  of  money,  and 
choose  to  make  him  his  executor,  though  B  will  not  act,  his 
legal  remedy  is  extinguished."  This  could  not  be  true ;  other- 
wise, had  J.  Rawlinson,  the  creditor,  accepted  as  executor  to 
the  debtor. 

§  4*  If  the  obligor  make  tlie  obligee  and  another  his  exec-  jones  84d, 
utors,  and  the  obligee  renounce  the  executorship,  he  may  sue  ^rchester  v. 
the  other  executor  ;  for  he  alone  is  executor,  and  the  obligee  „|^||  *^^^' 
is  as  he  was,  simply  a  creditor.  R.  660. 

^  5.  A  consented  the  deft,  should  have  certain  goods  left  by  l  Saik.  S06, 
B,  deceased ;  and  afterwards  A  administered  on  bis  estate,  and  9^^^*^  ^' 
held  he  could  not  maintain  trover  against  the  deft.     Carth. 
104 ;  4  East  447. 
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Ca  39.        ^  6.  A  itrang^  is  made  teecutor  with  £60  legacy;  be  ba 

Art.  6.      not  the  residuuMy  but  must  account  for  it.   Matthews  9.  Ckutit* 

V^^VX.;  hope ;  S  Salk.  82  ;  1  Wils.  285  ;  1  Stra.  568. 

See  Art.  2,         Art.  6.  Actions  against  an  executor  of  Ms  own  wrong.  ^  f  » 

ante.  By  our  law  he  is  one  who  alienates  or  embezzles  the  goods  of  the 

deceased^  before  he  takes  administration  and  renders  an  tfieen- 

tory.    The  first  part  of  this  provision  is  correct ;  the  latter 

uncertain,  for  by  the  act  he  need  not  render  an  ioTentory  till 

ft  Co.  84,        three  months  'after  he  is  appointed  ;  yet  in  that  time  it  is  very 

Sw^Db  ^    "o^^  necessary  to  alienate  some  of  the  deceased's  goods. 

—2  T.  R.97,  The  old  books  describe  him  as  a  person,  who,  without  any  ao- 

'^P*gg«t    thority  from  the  deceased  or  the  judge,  does  such  acts  as  bebng 

Oflke^lxr.  ^^  ^^®  office  of  an  executor  or  administrator.    As  if  he  possess 

171.^2  B«c.  and  convert  to  his  own  use,  the  deceased's  goods ;  or  out  of 

^^'  his  assets  pays  his  debts ;  sues  for  and  recovers  drf>ts  due  to 

him  ;  or  does  any  act  of  acquiring,  possessmg,  or  transferring 

the  deceased's  estate ;  for  by  this  only,  can  creditors  know 

against  whom  to  bring  their  actions ;  or  when  he  takes  and 

Cro.  El.  102,  uses  them.     So  by  releasing  debts  due  to  the  deceased,  or  by 

Dyer^  leeT     P'^X'^S  legacies  out  of  his  effects.    So  by  taking  a  specific  leg- 

2&d.— 2  T.  R.  acy  without  the  executor's  consent,  by  delivering  too  much  tv 

*^  wi^^^'ff  ^  the  widow,  or  by  answering  to  an  action  against  him,  except 

bin.~2  Selw'.  never  executor.     So  if  the  wife  take  too  much  apparel,  she  ia 

e89.— 4  East   exccutor  in  her  own  wrong.     So  one  appointed  to  collect  the 

SMaw  R       goods  of  the  deceased,  if  he  sell  even  perishMe  goods,  by  ex- 

296,  Thayer   press  order  of  the  judge ;  for  he  can  give  no  such  order.     So 

*•  ^"^       if  one  claim  to  be  and  act  as  executor,  even  where  there  is  a 

£851*^441.       rightful  one.     So  taking  the  deceased's  goods  under  bis  bill  of 

Toiler's  Law  sale  that  is  void.    So  if  one  die  intestate,  and  A  takes  his  goodk 

— s^f " 3^3*  ^^^  **'^  ^^  ^^^^  ^^^^  ^  otherwise,  if  this  be  after  there  is  a  law- 
Hob.  49,  KU  ful  executor  or  administrator,  for  when  there  is  such,  thede^ 
bie  r.  Osbas-  ceased's  goods  are  assets  in  his  handa,  and  A's  taking  them  fee. 
29o!~2  Dyer  ''  *  tre^oss,  and  he  is  to  account.  But  though  there  be  such 
166,  Stokes  an  executor  or  administrator,  yet  if  A  take  the  goods,  claiming 
3  d^&^e""  ^*  executor  J  receive  and  pay  debts,  and  act  as  executor^  then 
537.'  ^^^  such  express  administration,  as  executor ^  he  is  one  of  his 

own  wrong.     So  if  there  be  a  rightful  executor,  and  before 

he  proves  the  will,  A  takes  the  goods  fee,  so  receives  a  debt, 

this  makes  him  executor  of  his  own  wrong. 
«  Co.  31.—         §  2.  In  all  these  and  many  other  cases,  where  one  is  execu- 
i'nP'^i^o     ^0^  ^f  A*«  otvn  wrongf  he  is  liable  to  be  sued  in  assumpsit  and 
-»Dyer  166.    Other  actions,  as  the  executor  of  the  last  wtU  and  testament  of 

—2  Bi.  Com.  ;  and  diere  is  no  other  form.     And  "  he  is  chargeable 

?E8p!289!—  ^'^'^  ^^^  debts  of  the  deceased,  so  far  as  assets  come  to  his 
Bal.  N.  p.  hands."  And  as  against  creditors,  generally,  he  shall  be  al- 
?*n  **  ^if  ""  lowed  all  payments  made  to  any  other  creditor,  and  allowed 
«f  Exrs.  ^^  111  mitigation  of  damages ;  and  generally  is  liable  to  the  value 

of  the  goods  he  takes ;  but  he  cannot  retain  for  his  own  debt ; 
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not  eyoD  b^  coDsont  of  the  legai  executor,  giveo  after  an  action    Ch.  29* 
i$  brought  by  a  creditor ;  but  on  taking  administration  he  majr    Jlrt.  6. 
retain.     But  this  executor  ofhi$  own  wrong  may  avoid  an  ac-»   ^^y^^ 
tion  by  delivering  the  goods  befc^e  he  is  sued,  to  the  legal 
admmistrator ;  but  not  afterwards.    Lord  Raym.  661 ;  1  Mod. 
308 ;  1  Esp.  289  ;  Stra*  1006. 

^3.  Or  he  may  by  taking  adraimstration  himself  before  be  Vanghan  v. 
is  sued.    But  if  previously  sued,  the  pit's,  writ  shall  not  abate,  S^JjSSjLfjH 
Andrews'  Reports  328 ;  Sid.  76  ;  12  Mod.  441 ;  he  may  si.  18.^ 
retain  if  he  pays  a  debt.     How  his  taking  administraiion 
purges  all  wrongs,  Ch.  190,  a.  4,  s.  31. 

^4.  If  the  legal  executor  bring  trespass  against  a  tort  exec-*  12  Mod.  441, 
utor,  he  may  give  evidence  of  the  payment  of  just  debts  in  Pg^^^jp-^- 
mitigation  of  damages ;  yet  the  right  of  the  action  and  the  44]'.^  ix  u 
Terdict  must  be  against  him,  and  if  he  pay  a  just  debt  with  £.  688.— 
the  goods  of  the  testator,  the  rightful  executor  shall  not  avoid,  |J^||,b''^~* 
but  have  an  action  against  the  tort  executor,  and  recover  so  — iMod.218. 
much  as  he  has  misapplied  only. 

^  5.  But  he  Is  not  such  executor  or  liable  to  be  sued,  if  he  ^  ^^-  ^^p- 

1107      ft  Salk^ 

merely  take  care  of  the  deceased's  funeral ;  or  pays  his  debts  i^i'^i  con. 
or  legacies,  if  out  of  his  own  money ;  or  feeds  his  catde,  or  D.sai.— ToU 
makes  an  inventory  ;  or  repairs  his  houses  in  decay,  provides  ^^*'  ^W^^a^ 
necessaries  for  his  children,  and  does  other  acts  of  mere  kind** 
ness ;  nor  if  he  comes  into  possession  of  the  deceased's  pro- 
perty by  colour  of  legal  title,  though  he  has  no  complete 
title,  1  Esp.  R.  335. 

§  6.  But  the  pits,  as  creditors  of  W.  Shore  brought  «-  *  T.  R.  a?, 
9ump$it  against  the  defts.  as  his  Executors.     Shore  in  his  life  PriMt broi^ 
lime  had  goods  in  his  cellar,  and  asked  Porter,  one  of  the  ter,  em.— 
defts.,  to  send  a  person  to  take  care  of  them.     Porter  sent  }||*'^"  ?*?*"" 
Payne,  his  servant,  who  sold  beer  as  well  rfter  as  before  wms!  2<i5.— 
Shore's  death  by  his  order.     Payne  paid  into  Porter's  hands  Peuke's  N.  P. 
the  produce  of  the  beer  &c.  sold  after  Shore  died.     Held,  ^* 
Porter  is  an   executor  de  son  tortj  but  that  he  would  not 
have  been  liable,  if  before  he  was  sued  he  had  paid  the  money 
to  the  lawful  administrator  of  Shore's  estate ;  tliough  his  so 
paying  it  after  sued  would  have  been  no  excuse.   In  this  case,  ^S^T'^* 
rorter,  without  authority,  by  his  servant  sold  Shore's  beer  after  ^i.  is  CurtU 
his  death,  and  after  his  death,  his  order  was  void.     But  an  v.  Vernon. 
executor  de  son  tort  cannot,  after  an  action  is  brought  against 
him  by  a  creditor,  discharge  himself  by  delivering  the  effects 
to  the  rightfid  executor ;  1  Salk.  318,  Churchill  1;.  Hopson. 

^  7.  Assumpsit  for  work  and  labour  doi/e  for  the  testator  4  Mania  k 
and  money  counts.     Pleas,  non  assumpsit,  and  ne  unques  ex^  ^^'  A- 176» 
ectf tiir,  deft,  executrix  de  son  tort  by  intermeddling  under  ^^^  ^'^^  ' 
power  ended.    As  where  C.  Aldrich  appointed  A,  B,  and  C, 
his  executors,  and  died,    A  proved  the  will,  reserving  a  pow- 
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Ch.  29.    er  for  B  and  C  to  come  in ;  A  gaye  a  power  to  C  and  the 
Art.  7.     deft,  (sister  to  him  and  the  testator)  to  act  for  A.     She  acted 

^^y-^^  in  administering  the  testator's  estate  till  A  died ;  he  left  her  and 
D  and  E,  his  executors,  who  proved  his  will.  Deft,  after  A 
died  continued  to  administer  C.  Aldrich's  estate,  consulting 
and  acting  under  C's  advise.  She  proved  under  a  bankrupt 
conunission  a  debt  due  to  C.  Aldrich's  estate,  claiming  as  ex- 
ecutrix of  A,  so  under  his  power  as  he  was  dead.  Held,  she 
was  not  executrix  de  son  tori  while  A  lived  ;  but  was  after  tus 
death,  as  thereby  her  power  terminated,  was  not  executrix  of 
C.  Aldrich  as  executrix  of  A,  as  there  .were  surviving  execu- 
tors of  C.  Aldrich ;  as  if  there  be  two  executors  and  one 
proves  the  will  and  dies,  the  executorship  survives  to  the 

Balk  811       ^^^^9  but  if  he  then  renounces,  the  testator  is  dead  intestate. 

House  &'al.  And  after  one  has  proved  it,  till  his  death  the  other  cannot 

».  Peire.        renounce. 

Kirby  39,  ^  8.  Mministraior  liable  for  interest  ^c.  on  an  insolvent 

«^^^-^L        estate  after  the  average  is  struck,  in  his  own  right ;  for  it  is  his 

HantingtoD.  r    u  l         ir     v  * 

own  fault  he  suner  it  to  accrue. 
Kirby  891,         ^  9.  If  an  administrator  refuse  to  add  to  the  inventoiy 
^y*        newly  discovered  estate,  the  creditor's  remedy  is  on  the  pro- 
bate bond,  not  to  sue  the  administrator,  where  the  estate  is  re- 
gularly proceeded  with  as  insolvent,  especially  if  such  creditor 
has  exhibited  his  claim,  and  had  it  allowed  by  the  commis- 
sioners, though  further  estate  is  discovered  and  no  average 
struck. 
1  Caioes*  c«.      ^10.  Executor  fyc.  robbed.     Held,  if  an  executor  or  tnis- 
in  E.9f^Fur-  ^^g  \yQ  robbed  of  money  he  received,  he  shall  be  allowed  it 
man  t.     e     ^^  account,  the  robbery  being  proved,  though  the  sum  is  only 
proved  by  his  own  oath  ;  and  if  dead,  his  executor  or  admin- 
istrator may  avail  himself  of  the  circumstance  though  it  want 
'  c      ^^^  ^^^  oath.    If  the  mortgagee  assign  the  debt  &c.  no  inter- 
425.*^       '    est  or  assets  pass  to  his  executor  or  administrator,  Crosby  v. 

Brownson. 
United  States      Art.  7.  In  pending  actions^  when  and  how  executors  and 

^^^Mct  3i!  ^i^^^^^^^^^^*  ^^^  *»•     %  !•  By  this  act  of  Congress  it  is 

See  Ch.  171,  enacted,  that ''  when  any  suit  shall  be  pending  in  any  court  of 

a.  13, 8. 15,     the  United  States,  and  either  of  the  parties  shall  die  before 

D^'isis?        ^^^  judgment,  the  executor  or  administrator  of  such  deceased 

party  who  was  ph.,  petitioner,  or  deft.,  in  case  the  cause  of 

action  doth  by  law  survive,  shall  have  full  power  to  prosecute 

and  defend  any  such  suit  or  action  until  final  judgment."    In 

Mass.  Act,     ihe  statute  law  of  Massachusetts  there  is  a  like  clause,  from 

1784  sect.  10.  which  this  in  the  United  States  law  was  copied.     There  was  a 

^Frov.  Law  like  clause  in  Massachusetts  Province  law,  passed  A.  D.  1727. 

A*t "fV^26  ^  ^'^  ^^^  executors  and  administrators  come  in  and  prose- 

1813.  A.  D. '  cute  and  defend  actions,  commenced  by  or  against  the  de« 

1818.  ceased. 
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^2.  In  practice  on  these  clauses  several  questions  have    Ch.  29. 
luriseo  :    1 .  When  is  a  suit  depending  in  court  ?    2.  What  ac-    •Art.  7. 
lion  survives  f    3.  Does  it  extend  to  administrators  de  bonis  '^^^y^Kj 
non? 

^  3.  As  to  the  first  point.     In  this  action  of  assumpsit  the  Cir.  Court  of 
pit.  died  before  the  action  was  entered,  but  after  the  writ  was  ^®  ^-  ^- •^ 
€ued  out.    And  the  court  admitted  the  administrator  to  come  1795^  Gar^°^ 
in  and  enter  the  action,  and  would  have  notified  Gray  by  scire  dicheo.Gra/ 
facias  to  come  in  and  answer,  but  his  counsel  took  notice. 
And  it  was  held,  the  action  is  pending  in  court  from  suing  out 
the  writ.     Did  he  die  before  the  writ  was  served  P  Issuing  the 
writ  is  the  commencement  of  the  action  &o. 

^  4.  In  this  case  in  the  year  1793,  there  was  a  decision,  that  3  Jobos. 
if  the  party  died  before  the  entry  of  the  action,  and  after  ser-  ^-  146, 14»» 
vice  the  administrator  might  come  in  ;  and  see  3  Cranch  193.  r.P°ckman& 
The  pit.  died  and  his  executor  came  in.    He  must  produce  his  ai  -3  Crancb. 
letters  testamentary  if  called  for,  but  not  allowed  a  continuance.  ^^^  wuson 

Upon  this  question  of  pedency  there  have  been  different  exr. 
decisions  in  England. 

§  6.  In  tliis  case  the  court  held,  that  where  a  writ  issues  5Co.48,ca$« 
out  of  one  court,  as  Chancery,  returnable  into  another  court,  2_i  cro.*67i. 
as  the  Common  Pleas,  the  suit  is  not  pending  in  the  Common  — 2Cro.  11. ' 
Pleas  &c.  till  the  writ  be  returned  there.  But  that  where  it  7^'^'  ®" 
issues  out  of,  and  is  returnable  into  the  same  court,  it  is  pend-  5  sac.  Abr^ 
ing  before  the  return  or  service.  And  in  Croke  it  is  said,  a  2I8.— 3  Wiis. 
writ  is  pending  as  soon  as  it  is  sued  out.  58.-Far.  R.5. 

^  6.  Second  question.  It  may  often  be  doubtful  what  ac-* 
tion  survives,  not  in  any  case  of  actio  personalis  cum  moritur 
persona.  This  point  rests  on  the  common  law  authorities ; 
and  whenever  the  action  dies  with  the  party,  as  in  all  cases  of 
tortj  the  executor  or  administrator  cannot  come  in.  See  Actio 
Personalis  &c.  Ch.  7. 

^  7.  Third  point.    It  has  been  uniformly  held,  that  if  an  Mass. S.J. 
executor  or  administrator  die  pending  the  suit,  tiie  administra*  fi^^\j^^ 
tor  de  bonis  non  cannot  come  in ;  for  the  statutes  do  not  ex-  Swett,  adm. 
tend  to  this  case,  and  even  though  he  oflers  to  come  in.  Rem-  ^*  ^^^^* 
edy  by  a  new  statute,  Feb.  1813,  and  A.  D.  1818. 

§  8.  The  deft,  may  plead,  that  prior  to  suing  out  the  writ,  jJ^^^'  ^ 
he  settled  with  the  pit.  the  debt.     This  is  good  as  to  time,  for  2  Johns.  R. 
this  suing  out  the  writ  is  the  commencement  of  the  action,  and  342>  Bird  && 
the  cause  of  the  action  must  be  alleged  to  have  arisen  before  3  johns^'^R*^ 
this  suing  out  the  writ;  and  if  the  declaration  relate  to  the  42,cheetham 
preceding  term,  and  the  cause  of  action  be  after,  there  must  ^-  j^^**'"^ 
be  a  special  memorandum,  entitling  the  declaration  at  the  time  hq^^  °'' 
it  was  filed,  14  East  539  ;  18  Johns.  14. 

Art.  8.  Several  other  cases  decided  on  American  statutes  |T.  R.6, 
^c.    ^  1.  In  this  case  it  was  decided,  that  if  an  administrator  Heoiy-stra, 
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Mass.  S*  J. 
Court,  Wor- 
oester  1782, 
Divol,  adm. 
de  bonis  non 
of  Tulatt  V. 
Com'rs.  of 
JLechmore. 
Administra- 
tor must  ren- 
der an  inven- 
tory of  the 
whole  estate, 
though  claim- 
ed by  a  third 
person,  who 
may  still  tiy 
his  right, 
Kirby  101. 

Mass.  S.  J. 
Court,  1786, 
Essex,  Sar- 

fent,  adm.  of 
.everet  v. 
Low,  adm.  of 
fiymonds. 


1  Esp.  140, 
219. 


Easei  1789, 

Manning  r. 
Story  &. 
Ciaik  h  ux., 
his  trustees. 


submit  to  an  awtrd,  he  does  not  thereby  admit  atsets.  And  a 
general  submission  to  an  award  includes  a  demand  as  execu- 
trix, so  as  administrator ;  see  EUilson  t^.  Cummins.  See  In- 
solvent head. 

^  2.  Change  of  property.  In  this  case  Lechmore,  the 
executor  of  Tulatt  and  residuary  legatee,  gaye  bond  in  the 
probate  office  to  pay  debts  and  legacies,  and  took  into  bis 
hands  the  estate  of  Tulatt,  his  testaior,  and  used  it  as  his  own. 
The  court  decided,  that  when  he  had  done  this  be  had  admin- 
istered on  the  estate,  and  the  testator's  cattle  be.  had  become 
the  property  of  Lechmore,  and  so  was  changed.  This  was 
held,  in  this  case  in  which  DivoU  had  taken  administration  de 
bonis  non  on  the  estate  of  Tulatt,  and  brought  this  action  of 
trover  to  recover  the  cattle  in  question  as  part  of  Tulatt's 
estate,  not  administered  upon.  On  the  same  principle,  where 
the  administrator  takes  to  his  own  account  the  personal  estate 
in  the  inventory,  and  submits  to  be  accountable  for  the  amount 
of  the  inventory,  he  makes  this  personal  estate  his  own. 

^  3.  An  admmistrator  must  pay  interest  on  a  distributive 
share.  In  1778,  Low,  administrator  of  Symonds'  estate,  ren- 
dered it  insolvent,  and  the  judge  of  probate  made  an  order  of 
distribution  thereon.  Low,  the  administrator,  paid  some  of 
the  creditors  but  not  all ;  nor  did  he  offer  to  pay  Mrs.  Leveret 
her  part  in  her  life  time,  or  to  the  pit.  her  administrator  after 
her  death,  but  Low  kept  the  paper  money  and  brought  it  into 
court  in  this  action  on  the  clause  in  the  Massachiisetts  deprecia- 
tion act  respecting  trustees.  The  court  decided,  first,  that 
Low,  as  the  administrator  of  Symond's  estate,  ought  to  have 
tendered  to  each  creditor  his  proportion  according  to  the  order 
of  distribution. 

Second.  That  the  damages  must  be  ascertained  by  the 
value  of  paper  money  when  the  order  of  distribution  was  made. 

Third.  That  interest  should  be  paid  from  the  time  of 
making  the  order  of  distribution,  for  then  a  certam  sum  be- 
came due  and  payable. 

^  4.  There  never  has  been  a  question  in  this  state  but  that 
Oisumpsit  lies  by  and  against  executors  and  administrators, 
and  there  is  here  no  wager  of  law.  And  in  declaring  against 
an  executor  or'  administrator  the  pit.  need  not  state  assets  ; 
and  he  is  never  chargeable  beyond,  unless  he  pleads  an  im- 
proper plea. 

^  5.  .^tt  es^ecutor  or  administrator  may  he  trustee  hy  coii- 
sent^  but  see  post.  In  this  case.  Story  owing  the  pit.  a  debt,  fail- 
ed, and  Mary  Wainwrigfat  owed  Story  a  debt.  She  died,  having 
made  Elizabeth  Wainwrigbt  (now  Mrs.  Clark)  her  executrix, 
and  left  estate  sufficient  to  pay  all  debts.  The  ph.  sued  Story, 
and  he  summoned  Clark's  wife  as  his  trustee  on  the  Massachu- 
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setts  provincial  trustee  act,  she  being  then  sole.     Pending  this    Ch.  29. 
iaction  Storj  sued  her  as  executrix,  and  reduced  the  debt  to  a    Jirt.  8. 
judgment.     Then  the  pit.  got  judgment  against  Story,  and  \^^y^/ 
against  her  as  trustee  by  default.     She  married  Clark,  and 
now  the  pit.  brings  scire  facias  against  Clark  and  wife.    Judg- 
ment for  the  ph.,  that  he  have  execution  against  her  and  her 
husband  for  the  damages  and  costs  on  these  grounds. 

First.  Though  said  executrix  owed  Story  on  judgment, 
yet  this  debt  was  thus  attachable,  he  having  no  remedy  against 
her,  but  a  future  action  on  his  judgment  against  her  for  the 
debt  she  owed  him.  Quaere,  if  he  had  been  entitled  to  an 
execution  on  his  judgment. 

Second.  She  was  trustee  to  Story,  though  she  only  as  ex* 
ecutrix  owed  him,  that  is,  in  duter  droit ;  it  being  well  under- 
stood that  the  estate  she  represented  was  fully  solvent.  Quaere, 
if  she  had  left  the  questi<xi  of  insolvency  open. 

^  6.  In  this  case  it  was  held,  that  a  debt  due  to  the  estate  3  Wiis.  297, 
of  the  pit's,  intestate,  or  due  to  the  pit.  in  auter  droit,  might  *'»^'',  adm. 
be  attached  on  foreign  attachment,  and  so  taken  to  pay  a  debt  ^' 
that  estate  owed  to  a  creditor  of  it. 

^7,  A  debt  indirectly  sold  by  an  administrator.     In  tins  Mast.  S.  Jad. 
case  a  debt  of  £106  was  due  to  Thomas  Reddin,  the  pit's.  f^^^TiSiei 
intestate,  from  Moses  Hawkes,  the  deft's.  intestate.     Oct.  7,  RedJln,  adm. 
1788,  a  former  administrator  on  said  Thomas  Reddin's  estate  «•  dhute, 
sold  his  debt  to  Shute  by  deed,  who  then  was  not  adminispra-  ^  '^^ 
tor  of,  or  any  way  concerned  with,  Moses  Hawkes'  estate,  so 
then  could  not  take  a  release  of  it.     But  afterwards  Shute 
took  administration  on  Hawkes'  estate,  and  when  sued  as  his 
administrator,  as  administrator  of  the  debtor  by  the  adminis- 
trator de  bonis  non  of  the  creditor,  pleaded  this  deed  as  a 
release  of  the  debt,  and  had  judgment.     And  the  court  held, 
first,  that  though  Shute  was  not  capable  of  a  release  Oct.  7, 
1788,  when  the  deed  was  made,  being  a  stranger  to  the  debt 
and  the  debtor's  estate,  yet  afterwards  becoming  his  administra- 
tor he  might  plead  the  deed  as  a  release  by  relation  ;  though 
objected  that  a  deed  which  was  no  release  when  made,  and 
took  effect,  could  not  by  subsequent  matter  or  facts  be  turned 
into  a  release. 

2d.  That  if  there  be  proof  a  deed  was  signed  and  sealed, 
possession  of  it  in  the  grantee  is  evidence  of  a  delivery,  un- 
less it  be  proved  he  csixne  fraudulently  by  it. 

^  8.  In  this  case  it  was  decided,  that  if  A  give  a  note  to  B  Mass.  S.  Jud. 
and  die,  and  A's  administrator  make  payments  on  it  to  the  f^^^^^f' 
promisee,  before  A's  estate  is  rendered  insolvent,  not  endorsed.  Gray,  adnu'' 
and  the  whole  note  is  allowed  to  B  by  the  commissioners,  and 
an  order  of  distribution  for  the  whole,  and  B  brings  an  action 
on  this  ordei^,  A's  administrator  may  prove  these  payments,  and 
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Ch.  29.    thereby  lessen  the  sum  ordered  by  the  probate  decree,  to  be 
Art.  8.     paid  to  B.     The  conclusion  from  this  case  is,  that  the  probate 
V^ry^^  decree  is  not  conclusive  as  to  the  debt  decreed ;  for  if  it  were, 
this  debt,  so  decreed,  could  not  have  been  reduced  by  this  ev- 
idence.    But  this  is  the  only  case  of  the  kind  recollected. 
c^rt^N^v^       ^  ^'  ^^^  court  held  that  if  an  annuity  be  given  to  A,  to  be 
1797,  Pool  9.  pstid  by  the  devisees  in  the  will,  the  action  must  be  brought 
'  Pool.  against  them^  and  not  against  the  executor  ;  and  the  declara- 

tion must  state  the  devise  and   annuity,  that  the  devisees  ac- 
cepted the  estate  devised  to  them,  subject  to  the  annuity,  See. 
and  that  the  executor  is  not  liable. 
Mass.  act,  ^10.   Contracts  when  there  is  a  trust.      By  this  act,  the 

*\*s  ^ik'*?!^*  treasurer  of  proprietors  of  lands  in  common  and  undivided, 
3  T.  R.  618!    ^^y  ^u®  fo''  aU  debts  due  to  them.     If  A  take  a  bond  in  trust 
for  B,  it  is  not  assets  in  his  executor's  hands.    The  pit.  may 
take  a  bond  in  trust  for  party's  wife  and  sue  it.     And  if  a  bond 
be  made  to  a  Dean,  Bishop,  Parson,  Vicar,  be.  their  execu- 
tors shall  sue  it. 
iMass.  R.  35,      ^  n.  Administration  bond,  the  extent  of  it.     In  this  action 
judge  kc'r.    ^^e  court  decided,  that  an  executor  or  administrator  is  not 
Blood  &.  ai.     bound  by  his  bond  to  inventory  the  real  estate ;  for  though  by 
judee''r*'^^  the  Statute  the  administration  is  on  the  goods  and  estate^  yet 
bell.  '  the  condition  of  the  bond  is  to  return  an  inventory  of  the 

^^  goods  and  chattels,  rights  and  credits^^  of  the  deceased.  See 
also  the  chapter  respecting  Insolvency.  This  condition  is  not 
consistent  with  our  statute  of  March,  1784 ;  for  that  express- 
ly requires  an  inventory  of  the  whole  estate. 

a    m  V     ^^     v^    %     jS 

Gold?  Eddy       "^^^  **  ^'*  administrator  or  executor  entitled  to  costs  for 
admr.  '  travel  and  attendance,  before  he  actually  comes  into  court  to 

prosecute  or  defend  the  suit  commenced  by  or  against  his  tes- 
tator or  intestate.     By  the  act  of  1818,  the  real  estate  is  in- 
ventoried. 
1  Mass.  R.  (^  12.  JVbr  can  executors  or  administrators  refer  before  the 

200,  Daoa,     judge,  but  by  statute.     In  this  case  the  court  held  that  the 
Pirescoit*'  *    reference  entered  into  before  the  judge  of  probate,  by  the  ex- 
adiar.    '        ecutrix,  as  to  her  demand  as  executrix,  against  the  deceased's 
estate,  was  void,  and  generally  ^'  that  the  judge  of  probate  had 
no  authority  to  allow  a  reference  of  any  demand  which  an  ex- 
ecutor or  administrator,  as  such,  has  against  the  estate  of  the 
testator  or  intestate."     In  this  case,  Anna  Dana,  the  appel- 
lant, was  executrix  of  the  will  of  Samuel  Dana,  and  he  was 
executor  to  the  will  of  Jno.  Bulkeley,  jr.  and  the  demands  re- 
ferred, were  the  accounts  of  said  Samuel,  as  such  executor, 
with  said  Bulkeley's  estate. 
L^^BloMom      ^  ^^'  In  this  case  it  was  decided  that  if  after  an  executor 
V.  Goodwin,   ^  sued,  he  represents  the  estate  insolvent,  he  is  not  entitled  to 
admr. 
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a  continaaDce  of  course,  but  must  go  on  to  trial  if  the  court    Ch.^9. 
think  proper,  &c.     See  Insolvency,  Art.  8. 

%  14.  Held  that  if  an  administrator  corruptly  neglect  to  op-  V^V"X^ 
pose  illegal  claims  against  an  insolvent  estate,  he  is  liable  to  an  2MaM.R.80. 
action  by  the  injured  party  ;  but  that  the  probate  court  cannot  ^".{?*^°*  "• 
reject  the  report  of  the  commissioners  on  thb  ground.  *' 

^15.  The  court  decided  that  if  a  naturalized  citizen  die  1  Mass.  R. 
without  heirs  here,  and   his  administrator  have  in  his  hands  ^'  Dorr's 
money  of  his,  he  will  be  decreed  to  pay  ^them  into  the  state 
treasury. 

§  16.  Held,  if  the  creditors  of  an  intestate  recover  judg-  l^^S*..^; 
ment  against  his  estate  in  the  hands  of  his  executor  de  son  ^^  j^^j^^] 
tort,  he  cannot  extend  his  execution  on  the  intestate's  lands. 
He  is  not  such  an  executor  as  the  law  intends,  when  it  makes 
the  lands  of  the  deceased  liable  in  the  hands  of  his  executor 
or  admiiyistrator  for  the  payment  of  debts. 

<J  17.  JVb  privity  betioeen  an  executor  and  an  administrator  ^^^'  ^-  . 
de  bonis  non  ^c.     As  where  the  executor  of  A's  will  recov-  chamberiain. 
ered  an  erroneous  judgment,  it  was  decided  that  B,  an  admin-  —2  Selw. 
istrator  de  bonis  non,  with  A's  will  annexed,  could  not  have  a  5^1Is^'  ?* 
writ  of  error  ;  for  there  was  no  privity  between  this  executor  190)  a.  d. 
and  B,  such  administrator;  and  that  this  judgment  be.  recover-  ^^^  «• 
ed  by  the  executor,  is  no  bar  to  an  action  to  be  brought  by  such  car.^ieT^'^ 
administrator  for  the  same  cause  ;  for  he  is  a  stranger  to  the  Soapev.Nor- 
judgment ;  nor  can  such  administrator  execute  such  judgment ;  l^^^'T^-,^ 
nor  a  succeeding  administrator,  a  judgment  recovered  by  a  — "saik.d:^ 
former  one  :  and  the  judgment  recovered  by  the  executor  on  <^if  rk  r. 
a  bond,  is  no  bar  to  an  action  of  the  administrator  de  bonis  non,  WiUien. 
with  the  will  annexed,  on  the  same  bond  :  and  that  the  stat- 
ute of  17  Ch.  II,  cb.  8,  is  not  adopted  in  this  state :  but  quaere 
if  not  adopted  here ;  for  certainly,  judgments  recovered  by  * 
former  administrators,  have  been  enforced  and  sued  by  ad- 
ministrators tie  bonis  non,  and  this  act  is  as  useful  here  as  in 
England  ;  and  reasons  as  strong   have  existed  for  adopting  it  ^^™-  in- 
here, as  for  passing  it  there.     The  effect  of  this  decision  is  ToiTer  447 
<lone  away,  by  a  new  statute  of  February  1813,  and  A.  D.^  448,449.--' 
1818. 

^  18.    Held,  an  administrator  may  have  trover  against  a  OMaM.R. 
stranger,  for  the  conversion  of  a  title-deed  of  the  pit's,  intes-  1^'  p®^» 
tate  committed  in  his  lifetime  ;  though  urged  that  the  heir  v.^Lovitt.    ^ 
ought  to  have  had  the  action,  for  here  lands  are  assets  in  the 
hands  of  the  executor  or  administrator,  on  a  deficiency  of 
personal  estate.     He  defends  on  eviction  &;c. 

^  19.  A.  D.   1768,  Jno.  Storer  died,  and  Joseph  Storer  ^^^^^ 
administered  and  died  ;  pit.  took  administration  de  bonis  non,  admr.v.^tor/ 
on  the  estate  of  said  John  Storer ;  defis.  became  administra-  «r  &  al. 
tors  of  said  Joseph  Storer's  estate,  and  1798  settled  an  admin-  st™!^t  a 

16,8.22.' 
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Ch.  29.    MtratHM  account  of  their  itUegiaie^  as  he  was  adouBifllFalor  of 
An.  11.    said  John,  deceased,  allowed  by  the  jodge,  and  a  hakoce  of 
K^^v^U  ^6^7,14  (bond  doe  from  aaid  Joseph's  estate,  to  the  ph.  as 
administrator  de  banii  nan.    A  decree  passed  that  the  defis* 
paj  it  to  him. 
'f  DbII  RS23.      Abt.  9.  TAc  jKnser  of  a  smnfiving  executor  to  $eU  Umds, 
&c. 

^  1.  In  this  case,  land  was  devised  to  be  sold,  andtho 

money  to  be  divided,  &c.  but  it  was  not  said  by  whom  die 

sale  should  be  made ;  and  the  court  decided  that  a  sale  made 

by  the  survivor  of  two  executors,  was  geod  and  valid,  a  fartir 

orif  a  sale  made  by  both  had  been  so ;  therefore  executors 

are  the  proper  persons  to  sell  the  testator's  estate,  ordered  lo 

be  sold,  when  no  persons  in  particular  are  named  to  make 

sale. 

l^De^  V        ^  ^'  HeU^  that  an  administrator  can  sell  the  estate  of  the 

Deaa.  intestate,  only  for  the  payment  of  debts  he  owed  at  the  time  of 

kii  death.     But  lands  the  administrator  recovers  on  mortgage, 

or  takes  in  execution,  may,  also,  be  sold  for  the  payment  of 

the  charges  of  administration ;  and  in  granting  a  license  to 

6  Mats.  R.      ^^Uf  ^he  court  may  direct  what  part  of  the  real  estate  shall  be 

Hays  k  ai.     sold  first,  as  lands  not  devised,  the  residuum,  &cc.     Executors 

Bon  I4sl^^^  administer,  ex  officio  ;  estate  not  devised,  this  is  the  statute 

and  usage. 

Art.  10.  Lands  sold  by  executors^  to  pay  ddftsj  the  ^eets. 
SDall.Rep.  §  1.  In  this  action  it  was  resolved  that  if  a  testator  empow-* 
er  his  executors  to  sell  lands  for  the  payment  of  dAtSj  the  pur- 
chaser holds  them  discharged  against  creditors,  otherwise  i( 
the  powers  be  to  sell  to  pay  legacies.  This  is  the  law  in  Penn- 
sylvania,  and  is  the  law  in  Massachusetts,  with,  perhaps,  the 
exception,  if  the  land  be  sold  to  pay  legacies  by  the  testator's 
will,  and  then  the  lands  be  wanted  to  pay  debts,  the  proceeds, 
wherever  to  be  found,  would  be  applied  to  pay  dAts,  instead 
of  the  land  ;  but  if  the  creditor  levy  on  the  lands  so  sold,  the 
levy  must  be  good  ;  for  the  creditor  has  his  right  by  law,  and 
it  cannot  be  taken  away  by  the  testator's  will  in  favour  of  leg-- 
atees. 
5i^*fi!l^"  #•       ^  2.  Held,  that  an  administrator  has  power  to  sell  a  lease- 

419,  the  r»eti-  ,    ,\  /•         •  •  ^        i  .  i_ 

tionofGay,    Mid  estate  for  ntnety-ntne  years,  ^s  personal  estate,  without 
admr.  obtaining  a  license  from  the  court,  as  in  case  of  selling  real 

estate  for  the  payment  of  debts.     Indeed  the  executor  or  ad- 
ministrator has  of  course,  a  disposing  power  over  all  the  es- 
tate of  the  deceased  whatever,  except  his  freehold  estates. 
16  Mass,  R.    Cannot  sell  real  estate  twelve  years  after  licensed  by  court  to 
^^'  sell.     Mistake  of  day  of  sale  in  the  notice  is  fatal. 

Art.  11.  Administrators  how  accountable  for  effects  abroad. 
^1.  It  is  a  general  principle  that  an  administrator  is  not 
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•coouDlable  (if  duly  dilige&t)  for  cko$eM  in  action  till  recover-    Ch.  29. 
«d ;  nor  for  goods  or  efiects  abroad,  and  beyond  the  reach    ArU  13. 
of  the  laws  of  the  couQtry«  till  he  can  get  them  into  his  pos-  K^^y^J 
session.     The  foreign  government  where  they  may  be,  is  not 
obliged  to  grant  him  administration,  nor  can  he  sue  and  recov- 
er them  in  that  country,  till  he  there  has  administraticns. 

^  2.  In  this  case  the  court  decided  that  one  domiciled  in  2  Mass.  R. 
England  and  dying  ihere^  and  his  administrator  with  the  will  384,  Select- 
annexed  coming  into  this  state,  and  filing  a  copy  of  the  wiU  in  J"^"  ^bo^i' 
the  probate  office  according  to  our  acts  of  June  29,  1785,  ston. 
and  here  taking  administration  with  the  will  annexed,  is  not 
held  to  account  here  for  the  effects  he  received  in  England. 

^  3.  The  testator  directed  that  if  certain  bequests  to  his  ?^***-  ^ . 
wife  should  not  be  sufficient  for  her  support,  bis  executor  al.apts^v. 
should  sell  certain  lands  for  that  end.     The  executor  died,  Holden. 
and  after  his  death  a  stranger  supplied  her.     Held,  he  had  no 
action  against  the  testator's  estate. 

Art.  12.   Where  an  executor  may  he  sued  fyc,  in  his  oton  10  Mod.  264. 
name. 

^  1.  An  executor  may  be  sued  in  his  own  name,  on  hit 
own  promise^  to  pay  the  teatator^e  debt  at  a  future  time  ;  so 
for  rent  or  repairs  on  his  ovm  possession^  and  if  named  execu* 
tor  J  it  is  but  surplusage.  But  if  he  be  charged  as  executor^ 
though  for  non-repairs  in  his  own  time,  judgment  shall  be  of 
the  testator's  goods ;  for  the  pit.  charges  him  in  duter  droits 
and  he  does  not  object ;  then  the  court,  in  such  case,  will  give 
judgment  according  to  the  record. 

§  2.     Where  A  is  indebted  to  a/eme  covert  executrix,  and  is  Mod.  207, 
promises  payment  to  her  husband,  the  consideration  being  for-  i,^^  ^'  ^^' 
bearance,  he  alone  must  bring  die  action  ^  and  if  the  bus* 
band  die,  his  executor  shall  have  execution,  and  it  is  no  part 
of  the  testator's  personal  estate ;  yet  when  recovered  it  is  a 
deveutavit  in  the  husband  so  far  as  he  recovers. 

^  3.  Where  a  will  is  not  found,  and  administration  is  grant-  ^  Ld.  Raym. 
ed  to  A,  and  he  appoints  B,  who  collects  the  deceased's  debts  ,.,  under° 
and  pays  over  to  A,  the  will  is  found,  but  the  executor  cannot  wood. 
sue  B  for  money  had  and  received. 

Art.  13.  Administration  void  or  voidable.  §  1.  When  the 
question  before  the  judge  is,  if  he  have  jurisdictioni  of  the  subject 
matter  or  not,  be  decides  at  his  peril.     If  he  err  and  assumes 
a  jurisdiction  he  has  not,  his  act  is  void.     Therefore,  if  a  2  Mass.  R. 
judge  of  probate  grant  adnuoistration  more  than  twenty  years  120,  Wales,^ 
after  the  death  of  the  intestate,  the  act  or  grant  is  void,  and  ja^'^exr. 
not  merely  voidable  ^  and  this,  whether  he  died  before  the 
act  of  March  9,  1784,  was  passed,  or  since  ;  for  the  probate 
judge  has  no  power  to  grant  administration  but  in  virtue  of 
that  act ;  and  this  expressly  forbids  any  administration  to  be 
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Ch.  39.    granted  after  the  expbratioo  of  tireiitjr  years  after  die  intes* 
Jlri,  13.    tate*8  death.     But  wfaeo  the  qoestkn  belbre  the  judge  is  onfy 
\^^Y^U   ^^  ^  ^  maimer  of  exenaaiiig  his  jmiadictioo,  there  his  mis- 
take is  corrected  hj  appeal,  and  h»  ad  is  not  void,  bat  only 
vcMdable,  and  so  vaKd  ttU  avoided,  bjr  appeal,  where  one  has 
an  opportunity  to  appeal,  and  where  not,  by  pleading,  as  error 
lies  not  in  probate  cases,  11  Mass.  R.  d07. 
s  Mam,  R.  (^  2.  If  an  action  be  broagbt  against  an  administrator,  it  is 

^it^ib?J.'  ^  S^^  P'c^  u>  ^^j  1^  s>o^  ^®  Mtiaa  was  commenced 

'  against  him,  he  has  been  removed  from  office  by  the  judge  of 

probate ;  for  now  the  pit.  has  no  cause  of  action  against  the 

deft,  in  this  or  any  other  form.     Held,  the  |H:obate  judge's 

^^  power  to  grant  administration  on  the  estate  of  an  inhabitant 

643,  Cotu  k  ^  ^  state,  is  confined  to  the  county  where  he  lived  at  his 

al.v.Uaakint.  death  exclusively,  and  the  doings  of  any  other  judge  on  such 

estate  are  void. 
Toiler's  L.  of  (^3.  Adminiitration  void  or  voidabk*  It  is  void  generaUy 
llV^m!*  '^  there  be  an  executor,  though  unknown,  who  still  has  a  right 
to  act  So  if  granted  by  a  judge  who  has  no  power  to  grant 
it,  as  of  a  wrong  county,  though  doubtful  who  is  executor,  or 
he  is  abroad,  or  if  granted  before  his  refusal,  though  he  after- 
terwards  refused,  Com.  D.  Admr.,  B.  2,  B.  10,  so  because 
he  is  a  bankrupt ;  in  these  and  other  cases  named,  the  admb- 
istration  is  a  mere  nullity.  So  a  nullity  in  S.  Carolina,  where 
granted  by  the  ordinary  during  the  executor's  absence  out  of 
the  state,  he  being  qualified  and  capable,  and  having  accepted 
the  trust.  2.  A  judgment  recovered  against  the  intestate  and 
revived  against  such  administrator  Is  a  nullity,  and  a  scire  facias 
issued  thereon,  and  sale  of  lands  of  the  intestate  at  auction  are 
also  null  and  void,  and  his  heirs  can  recover  in  clausum  Jregit 
against  a  bona  fide  purchaser  under  him,  who  purchased  of  the 
sheriff  at  such  sale  ;  sundry  cases  cited  and  points  decided, 
8  Cranch  9  to  30,  Griffith  r.  Frazier. 

But  it  is  only  voidable^  if  only  granted  to  a  wrong  person,  or 
to  two,  and  one  is  not  entided  to  it,  as  to  a  sister  and  her  bus* 
band.  Com.  D.  Admr.  B.  8,  or  to  the  wife's  next  of  kin,  instead 
of  the  husband's,  id. ;  or  on  the  refusal  of  an  executor  who  bad 
before  administered,  id. ;  or  without  citing  the  necessary  parties 
id. ;  or  to  a  stranger,  or  by  fraud,  or  to  a  creditor  before  the 
next  of  kin  refuses,  Com.  D.  Admr.  B.  6.  It  is  stated  in  the 
English  books,  that  administration  is  granted  to  the  next  of 
kin  on  account  of  his  interest,  and  therefore  if  that  cease,  the 
reason  ceases,  and  it  is  to  be  granted  to  the  residuary  legatee 
if  there  be  one,  whether  there  be  any  present  residue  or  not. 
Com.  D.  Adm.  B.  8 ;  and  if  the  wife  be  one  and  executrix, 
and  die,  it  must  be  granted  to  her  husband  de  bonis  non. 
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Wherever  the  administration  is  void,  as  above,  the  mesne    Cu.  29. 
acts  of  the  administrator  are  void  also,  Com.  D.  Adm.  B.  10,    Art  15. 
for  all  in  such  case  is  void  ah  initio  ;  but  if  only  voidable,  as  K^^^>r^J 
above,  there  is  another  distinction  if  on  an  appeal  his  mesne  Toller's  L.  of 
acts  are  void,  as  this  suspends  the  former  sentence,  and  on  its  fjj?*^?i^"* 
reversal  it  is  as  if  it  never  existed,  3  D.  b  E.  129 ;  but  if      ' 
only  voidable  and  on  citation,  all  thejnesne  acts  are  valid.   But 
void  or  voidable,  a  bona  fide  payment  to  the  administrator  of  a 
debt  due  to  the  estate,  is  a  legal  discharge  of  the  debtor,  in 
analogy  to  a  payment  under  a  probate  of*  a  forged  will,  3  D. 
&  E.  125.     But  if  revoked  on  appeal,  as  the  administrator's 
power  is  suspended  by  the  appeal,  and  in  fact  never  is  granted 
to  effect,  hence  such  payments  are  void. 

Art.  14.  Administrator* $  contracts  to  convey  intestate  estates.  4  Mass.  R. 
The  defts.,  administrators  of  the  estate  of  Obadiah  Williams,  f  ^i^j^'JSf  "* 
bound  themselves  to  convey  a  part  of  his  estate  to  the  pit.  in   '    ^ 
fee  in  one  year.     It  is  no  legal  defence  for  them  to  plead  his 
estate  is  insolvent,  and  they  sold  it  by  license  of  court  to  pay 
his  debts,  to  the  highest  bidder,  the  ph.  being  present  and 
requesting  them  to  do  it;     nor,  that  since  they  so  bound 
themselves  the  whole  of  the  land  has  been  covered  by  a  town 
way;  for  this  "is  not  a  performance  of  the  condition,  nor  is 
it  any  legal  excuse  for  not  performing  it."  The  defts.  ought  to 
have  procured  some  person  to  become  die  highest  bidder,  who 
would  have  conveyed  to  them  or  to  the  pit.     And  as  to  the 
road,  they  ought  to  have  conveyed  the  land  subject  to  it,  for 
the  soil  remained  in  the  former  owner ;  and  an  easement  as  a 
right  of  way  only  would  pass. 

One  sells  land  as  executor,  and  so  names  himself  in  the  Mass.  Sup.  /. 
deed.  A  power  from  a  court  to  him  as  administi'ator,  to  sell,  ^p^i  igos.  ' 
will  support  the  sale.  Cook  U  ux.  o.  Griffin. 

Art.  15.   Executors  and  administrators  may  retain  and  Hob.  10.^ 
take  bonds  of  indemnity  fyc.  ^  1.  Retainer  is  a  remedy  by  act  \^}^^' 
of  law,  and  is  where  a  creditor  is  made  executor  or  adminis-.  zi\  32,  Coul- 
trator  of  the  debtor.     As  he  cannot  for  the  debt  due  to  him  ter's  caM. 
in  his  own  private  capacity  sue  himself  as  executor  or  admin-  ^Dt.-^/L(L 
fstrator  of  the  debtor,  without  a  manifest  absurdity ;  the  law  Raym.  172/ 
allows  him  to  be  in  the  same  situation  he  would  have  been  if  £Jf.r^!l.*' 
he  had  sued.    May  distrain  for  rent  in  arrear  to  the  deceased,  Ayiok  '"^^ 
3  Salk.  136 ;  and  may  have  error  to  reverse  the  testator's 
attainder,  1  Salk.  295. 

§  2.  Executors  and  administrators  suing  out  mortgages  &c. 
See  Mortgages. 

5j  3.  Lands  devised  to  executors  to  seU.     "  Where  one  de-  ^a*-  ^^^* 
vises  lands  to  executors  to  be  sold,  or  his  lands  to  be  sold  by  ^^  ^ch. 
his  executors,  which  is  all  one,  if  they  sell  not  in  convenient  13^. 
|ime  the  heir  may  enter."     "  But  when  one  devises,  that  his 
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Ch.  29*  executors  s|hall  sell  his  lands,  they  may  do  it  at  any  tiioe,  {or 
Art.  15.  in  this  case  they  shall  not  take  the  profits ;"  they  have  but  a 
V^^V^V*/  chattel  interest. 

Moss  L  ai.  9.      ^  4.  This  was  debt  on  a  joint  and  several  bond,  given  by  six 
^om'9  ^m.    distributees  of  an  intestate  estate  to  indemnify  the  administra- 
Mun  "293,      ^^  f^^  dividing  the  estate  among  them ;  conditioned  "  that  they 
814.— Vir-      should  pay  him.  their  respective  proportions  of  all  debts  he 
the  wbj*cr°   s^^'"'^   ^^  compelled  to  pay,   that  should   thereafter  come 
1  Rev.  Code,  against  the  said  estate."    The  action  was  against  all  the  obli- 
Ch.  «6,  p.  79,  gors  J  the  capita  was  returned  executed  on  only  two  of  them, 
such  further    ^^^  appeared  and  defended  the  suit,  and  there  v^s  a  discon- 
process  to      tinuance  as  to  the  rest  by  failure  to  take  out  further  process 
t  Sf  *f  ***^  against  them  ;  a  judgment  against  the  defts.  in  general  terms 
mode  of  out- ^^s  understood  as  against  those  only  who  appeared,  though 
lawry.    See    the  declaration  charged  them  all  as  in  custody  be.,  and  the 
Ch.  80,  id.      caption  of  the  entry  of  the  judgment  in  the  order  bijok  men- 
tioned the  name  of  all.     Held,  second,  the  pit.  was  not  bound 
to  sue  out  further  process  against  the  rest,  but  might  take 
judgment  against  the  two  :    3.  Indifferent  whether  the  decla- 
ration was  against  the  two  only,  or  against  all  named  in  the 
writ,  provided  the  bond  was  well  described  :    4.  It  was  a  suf- 
ficient assignment  of  a  breach  to  say,  '^  that  the  pit.  on  a  day 
after  the  date  of  the  bond,  had  paid  by  the  consent  of  the 
defts«,  a  debt  that  was  then  due  from  the  estate  aforesaid,  and 
which  a6  administrator  he  was  bound  to  pay ;  and  that  the 
defts.  had  not  paid  him  tlieir  respective  parts  or  any  propor- 
tion thereof,  but  the  same  had  refused,  although  often  request- 
ed.!'    The  officer's  return  as  to  three  of  the  defts.  was,  that 
they  were  not  inhabitants  of  his  county  to  which  the  writ  was 
directed,  and  a  copy  left  for  the  fourth.     There  was  no  plea 
in  abatement,  that  the  proceedings  were  against  two  of  six  joint 
and  several  obligors,  all  alive.  But  the  two,  after  various  plead- 
ings waived,  joined  in  an  issue  of  inquiry  &c.     The  above 
decisions  were  by  two  judges  against  one.     The  case  seems 
to  have  rested  mainly  on  such  English  common  law  authori- 
ties as  are  in  use  in  the  United  States  generally  ;  hence  were 
cited,  9  Co.  119,  by  counsel ;  cited  by  judge  Tucker  against 
the  decisions  above,  as  to  a  discontinuance,  3  Bl.  Com.  282, 
296  ;  1  Wash.  372  ;  a  verdict  aids  it  only  after  the  deft,  has 
appeared,  (the  forthcoming  bond  given  by  the  two  was  not 
before  the  court,  the  supersedeas  being  only  to   the  original 
judgment ;    Leftwich    v.   Stoval,    1    Wash.    303 ;    Sayre   r. 
Grymes,  and  Holcombe  v.  Pumal  &;  al.,  1  Hen.  &  M.  406, 
407,)  the  material  point,  the  declaration,  he  observed,  was  on 
a  joint  bond  of  six  obligors,  made  so  by  the  pits.,  all  named  in 
the  writ,  served  on  two  of  them  only  ;  alias  capias  awarded 
against  the  rest.     Thought  the  pit.  could  not  proceed  against 
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the  two  only  before  the  rest  were  taken,  or  the  process  sub-    Ch.  29. 
stituted  for  outlawry  had  been  issued  and  duly  returned,  cited    Art.  16. 
6  Co.  119  ;  1  W.  Bl.  20  ;  6  D.  &(  E.  328 ;  1  Wils.  78,  Sy-  v>^v-^ 
moods  V.  Parmenter ;  1  Stra.  473,  Edwards  v.  Carter ;  Left-  2  Atk.  571.— 
wich  V.  Berkely,  1  Hen.  fa  M.  66  ;  1  Call.  275 ;  1  Saund.  *  Vc*.3y6. 
291,  b  note  (4,)  and  many  cases  by  him  cited,  was  answered, 
the  Virginia  practice  had  been  otherwise  fifty  years.     Judge 
Tucker  held  the  judgment  void  as  to  tlie  four,  and  being 
entire  was  void  as  to  all,  cited  Ld.  Raym.  600,  602 ;  Cro. 
Jam.  303,  King  t;.  Marlborough ;  id.  304,  Miles  t;.  Pratt  fa  al. 
The  other  judges  held,  as  above,  that  the  judgment  was  only 
against  the  two  who  pleaded  fac.,  and  that  the  caption  was  the 
mere  error  of  the  clerk,  cited  the  Virginia  act  of  jeofails^  I 
Rev.  Code,  p.  Ill,  by  which  one  part  of  the  record  may  be 
amended  by  another,  and  Stephens  v.  White,  2  Wash.  212; 
^  8  Co.  158  ;  1  Btfc.  164.     Such  a  case  often  exists  in  princi- 
ple in  every  State ;  see  Ch*  194,  a.  6,  s.  22;  Ch.  175,  a.  8,  s. 
13  to  17 ;  Ch.  176,  a.  3,  s.  11,  fac. 
Art.  16.  Pleadings  and  evidence  Sfc.  by  executors  and  ad-  General  prin- 

miniitr€Uon.     As  all  torts,  and  of  course  actions  thereon  die  i'Wf' .  r    / 
...  .         '         ,  .  1    •  •  loners  l.  01 

With  the  testator  or  intestate,  his  executor  or  administrator  Ex.  131,458. 
does  not  represent  him  in  this  respect,  except  on  the  4  Ed.  III.  See  ch.  7.  s. 
But  he  fully  represents  him  in  all  his  contracts  that  do  not  473~~422  sol- 
terminate  with  his  life,  whether  the  executor  or  administrator  lers'v.  Law- 
is  named  in  them  or  not.     He  may  demand  all  his  personal  '^"<^®- 
estate  and  debts  due  to  him,  and  is  subject  to  fulfil  all  his  con- 
tracts, so  far  as  the  executor  or  administrator  has  assets  ;  and 
if  he  be  not  in  fault,  he  is  never  "  bound  to  pay  more  for  his  if^Ei/cfcu* 
testator  than  his  goods  amount  to."     Executors  may  release  12.— i'lost 
or  take  releases  before  probate,  if  they  prove  the  will  after-  ^^' 
wards,  so  by  the  English  law  they  may  sue  before  probate. 

Before  probate  and  before  any  seizure  the  law  adjudges  Plowd.  281. 
the  property  of  the  testator's  goods  in  his  executors;  hence, 
if  then  taken  by  A^  they  may  have  trespass  or  replevin,  the 
same  as  to  an  administrator,  for  an  administration  when  grant- 
.ed  relates  back  to  the  death  of  the  intestate.     Debt  docs  not  2R0I.  Abr. 
lie  against  an  administrator  on  the  intestate's  simple  contracts,  ^^' 
New.  R.  293,  Barry  v.  Robinson. 

Each  executor  has  the  entire  controul  of  the  personal  estate  2  Selw.  N.  P. 
of  the  testator,  may  release  or  pay  debts,  or  may  transfer  any  s^eB^ST— 
part  of  his  personal  property  witliout  the  concurrence  of  his  Rastal  66o.^ 
other  executors  ;  so  of  administrators ;  so  one  executor  may  ^  ^'  ^  ^^f 
sdl  a  leasehold  estate,  and  the  executorship  and  administra-  ^j^^'    ^^' 
tioB  survive.     Hence,  an  executor  or  administrator  may  sue 
or  (le  sued  accordingly,  nor  can  a  probate  under  which  the 
executor  acts  be  impeached  in  the  temporal  courts  till  it  is 
repealed. 
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Ch.  29. 

Art.  16. 


3  T.  R.  690, 
Rock  r. 
Leighlon. — 
2  Selw.  695, 
096. 


6  T.  R.  8, 

Cleverly  v, 
Brett. 

1  T.  R.  691, 
Barry  r. 

Rush.— 7  T. 
R. 453. 


6  T.  R.  6, 
Pearson  v. 
Henry. 


All  debts  due  and  inveDtoried  are  deemed  assets ;  but 
executor  may  discbarge  himself  of  them  by  shewing  they  are 
bad,  or  by  shewing  a  demand  and  refusal  of  them.  2  Selw. 
695  ;  Salk.  296. 

And  according  to  late  decisions  in  this  state,  executors  and 
administrators  hare  no  concern  with  the  real  estate  to  recover 
or  defend  the  freehold.  Hence  it  is  but  very  seldom  they 
have  occasion  to  plead  in  regard  to  the  real  estate  in  auter 
droit ;  perhaps  never,  but  where  they  sue  or  are  sued  on  the 
covenants  or  contracts  of  the  testator  or  intestate  relating  to  it. 
Hence  all  pleadings  by  them  are  limited  to  such  covenants  or 
contracts. 

In  England,  if  an  executor  suffer  judgment  against  him  by 
default,  or  it  is  found  against  him  on  plea  of  payment  or  of 
non  est  factum^  it  is  an  admission  of  assets,  and  if  on  executicm 
nulla  bona  be  returned,  be  is  guilty  of  a  devastavit:  1  Wils. 
258,  Skelton  v.  Hawling ;  1  Saund.  219,  same  case ;  3  T.  R* 
685,  686,  Erving  v.  Peters. 

If  an  executor  pdy  interest  on  a  bond  due  from  his  testator, 
yet  he  may  plead  no  assets  to  pay  the  principal,  and  prove  the 
fact. 

B(ft  if  the  deft,  bind  himself  as  administrator  to  abide  a  cer- 
tain award,  touching  a  matter  between  bis  intestate  and  an- 
other, and  the  arbitrator  award  the  deft,  as  administrator  to 
pay  £10,  he  cannot  plead  want  of  assets  in  this  case  ;  for  by 
giving  the  bond  he  undertakes  to  pay  what  shall  be  awarded, 
but  doe^  he  not  by  our  law  engage  to  pay  subject  to  insolvency. 
See  Ch.  29,  a.  8. 

But  a  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets ;  for  where  the  arbitrator  only  ascertained 
the  amount  of  the  demand,  and  without  ordering  the  adminis- 
trator to  pay  it,  it  was  holden  the  administrator  might  plead 
plene  administraviU     Plea  in  Virginia,  s.  31. 

These  principles  as  to  assets^  hold  in  Massachusetts  where 
the  estate  is  not  insolvent  and  so  rendered.  But  if  an  execu- 
tor or  administrator  render  the  estate  insolvent,  according  to 
the  statutes  on  the  subject,  it  is  conceived  that  such  a  judg- 
ment recovered  against  him  is  subject  to  the  insolvency.  Often 
such  a  judgment  may  be  recovered  against  him  before  it  is 
suspected  the  estate  will  be  insolvent.  Administrator  may  be 
sued  on  a  plain  note  of  hand  where  he  has  no  defence,  and  no 
matters  whereon  to  represent  the  estate  insolvent,  the  court 
will  default  him.  Soon  after  debts  appear,  that  make  the 
estate  insolvent,  it  would  be  unjust  to  make  him  pay  the  whole 
of  the  judgment  on  the  note ;  so  if  he  submit  to  an  award,  it 
roust  be  understood  that  the  sum  awarded  to  be  paid  shall  be 
subject  to  a  legal  insolvency. 
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By  the  4th  of  Ed.  m,  t.  1,  adopted  here,  an  executor,    Ch.  29. 
&Dd  by  construction  an  administrator,  may  have  trespass  or    Art.  16. 
trover  for  the  goods  of  the  deceased  taken  away  tortiously  in  V^ry^^ 
his  life  time,  to  recover  the  value  of  them,  but  not  qaare  dausun 
fregit ;  and  so  is  our  practice.     So  may  have  replevin.     So, 
if  a  bail  bond  be  assigned  to  A,  his  executor  may  sue  it.  Cro. 
El.  384,  Smith  v.  Colgay  ;  2  Selw.  698  ;  Bro.  Ex.  129. 

Pleadings   by  executors  and  administrators  as  such,   are  ToUer432~- 
nearly  confined  to  cases  of  contracts,  and  as  they  generally  plead  2  Ventr.  249. 
such  pleas  in  substance,  as  their  testators  or  intestates  would,  ^dmiB.  is 
there  will  be  found  but  a  few  pleas  peculiar  to  executors  and  CoFenantB. 
administrators.     The  description  of  themselves  and  declara-  Vr^g?***' 
tions  as  pits.,  as  well  as  pleas  as  defts.,  are  simple  and  uni- 
form in  all  the  books.     There  are,  however,  some  pleadings 
peculiar  to  them  at  common  law,  as  well  as  by  some  statutes. 

^  I.  It  is  a  rule,  that  the  executor  or  admmistrator  cannot  |  jj^^g^^  ^^ 
job  in  an  action  with  the  surviving  promisee,  not  only  because  104,  loe, 
the  promise  survives  to  him  as  it  respects  the  remedy,  but  no  JJ^^Ij^gif* 
two  or  more  can  join  who  sue  in  different  rights. 

^  2.  When  executors  and  administrators  must  or  may  sue 
as  such,  or  in  their  own  right ;  see  Ch.  9.  a.  19,  Auter  Draii. 
So  as  to  joining  matters. 

^  3.  It  is  a  settled  rule,  that  all  the  executors  and  adminis-  9  q^  35  ^^ 
trators  must  join  in  bringing  the  action,  or  be  joined  if  sued.  42,  Henloe's 
As  where  debt  was  brought  against  two  executors,  who  pleaded  ***^*   J'^® 

•       1  I  T»i  -til      case  a  saiK. 

in  abatement,  that  one  H.  was  made  executor  vmh  them,  who  les^  i64.^ 
had  administered  &c.,  not  named  in  the  writ.     Replication  that  2  Saund.  213. 
H.  refused  &c.  and  that  the  defts.  alone  proved  the  will.  Defts.  ^il^fcom. 
demurred ;  judgment  for  them.     For  though  H.  had  refused,  d.  is,  30,  si. 
yet  he  might  afterwards  administer  at  his  pleasure ;  for  when  "Z^q^P' 
some  of  the  executors  prove  the  wiU  and  some  refuse,  and     '  '    *  * 
the  wiU  is  however  proved,  the  latter  may  come  in ;  but  if  all 
refuse,  administration  may  be  granted,  and  they  cannot  come 
in.    The  reason  is,  when  one  proves  the  will,  it  is  proved,  and 
the  party  dies  testate,  and  the  executor  who  proves  ought  to 
name  those  who  refuse,  in  every  action  he  brings,  and  they 
have  actions  by  survivor.     But  if  all  refuse,  the  party  is  dead 
intestate,  and  tiiey  can  never  administer  as  executors.   This  is 
the  law  in  England,  and  in  the  States  in  which  the  English  law 
is  in  this  respect  adopted.     But  the  law  in  Massachusetts  is 
not  80,  by  that  an  executor  cannot  be  said  to  have  administer- 
ed till  he  gives  bond,  and  after  he  has  refused,  he  cannot 
come  in ;  hente  he  may  not  be  named  in  the  writ. 

And  in  this  case  even  in  England,  A.  D.  1790,  one  execu-  3  T.  R.  667, 
tor  named  in  the  will  was  not  joined,  yet  held  good,  because  R»^"n8on 
he  did  not  prove  the  will  and  did  not  administer.    But  this  was    '         ' 
not  pleaded  in  abatement,  bat  in  bar ;  and  the  executor  who 
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Ch.  39.   refused  was  a  ereditor.     And  in  this  case  Grose  J.  said,  *'  if 

Art,  16.    is  laid  down  universally  in  all  the  authorities  on  the  subject 

V^V^  from  the  year  books  down  to  the  present  timey  that  a  deft. 

who  is  sued  as  executor  cannot  plead  that  another  person  ie 

also  executor  with  him,  unless  he  avers  that  that  odier  has 
rUci  1  Lev.  administered."  ^^  And  the  case  of  Swallow  «.  Emberson  is 
^^^'  direcdy  in  point ;"  and  the  reason  is  the  same  whether  pit.  or 

deft. 
2  Selw.  701,       And  all  of  the  executors  must  jcnn  in  the  action,  thou^ 
Tnm^/*     some  of  them  be  infants,  and  those  of  age  may  appoint  attor- 

nies  for  those  under  age.    And  if  one  be  of  age  and  the  oth« 

2  Saood.212.  er  oot.  the  formi^r  b  appointed  administrator,  durante  siinore 

4Btate  of  the  latter.     At  common  law,  an  infant  executor  was 

3  Selw.  686.   of  age  at  17,  but  by  38  Geo.  iii.  ch.  87,  s.  6,  not  till  2  J ,  if  sole 

executor. 
Feb.  %,  1784,  As  to  the  rule  aciio  persandlit  marUvr  cum  per$ondj  &c.  see 
201^^1  w  ^^'  '^*  and  as  to  executors  and  administrators  promising  to  pay 
706,  Swallow  the  debts  of  their  testators  and  intestates,  see  chapters  9.  and 
r.  Emberson.  1].  By  our  Statute,  if  several  be  appointed  executors<  none 
—1  Lev.  161.  ^^^  intermeddle  as  such,  but  those  wIk)  actuaDy  give  bonds. 

^  4.  Rtde :  the  pU.  need  $ue  only  such  executors  om  do  oA- 

minister.   Therefore,  if  the  defts.  sued  as  executors  plead  in 

abatement  that  there  is  another  executor  not  named  in  the  ac^ 

don,  they  must  add  that  he  has  administered;  ^^  for  the  pit.  is 

bound  to  take  notice  of  such  executors  only,  as  have  adminia* 

tered."    Though  executors  cannot  sever  in  declaring,  they 

may  in  pleading :  hence,  though  infant  executors  may  sue  by 

Stra.  783,       attorney  with  executors  of  age,  because  those  of  full  age  may 

Frescobaidi     appoiQt  attornies  to  those  within  age  ;  yet  .they  must  defend 

r.Kinaston.     by  guardian. 

2  Selw.  708.        If  any  of  the  executors  die,  the  action  must  be  t>rought 
against  the  survivors ;  and  if  there  be  two  or  more  adminis-- 
trators  they  must  all  be  sued.    The  form  of  the  plea  is  that  one 
not  named  administered.     But  if  an  administrator  be  not  sued. 
Story's  PI.  2.  the  one  sued  need  only  plead  the  other  was  appointed  and  is 
ToUer  445^  alive.     He  cannot  be  appointed,  unless  he  accepts  and  gives 
bonds,  and  then  he  is  completely  administrator.    If  one  sum- 
moned and  severed  die,  the  writ  does  not  abate. 
2  Saund.  291,      ^  5.  Ryie  ;  if  there  be  tufo  or  more  executors^  and  one  net 

liams.^     '    *"^^>  '^  ^*"  ^"'y  ^  pleaded  in  abatement. 

Cro.Car.420.  §  6.  Rule :  if  tliere  be  two  executors,  and  one  refuses  to 
sue,  the  one  may  sue  in  the  name  of  both,  and  have  summons 
and  severance.     Principle  of  Ch.  1,  a.  6.         * 

Story's  PI.  4.      ^  7,  jf  one  be  sued  as  executor  and  pleads  never  executor, 

Wioo.  h®  J^ust  add,  and  that  he  never  adminislared  as  such,  upon 

any  of  the  goods  and  estate,  &c. ;  and  the  pit.  need  only  re- 
ply that  he  did  administer  upon  the  goods  and  estate,  &c. ;  for 
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the  deft,  is  liable  to  be. sued  as  executor,  if  he  be  only  execu^*    Ch.  39. 
tor  of  bis  own  wrong,  by  administering  only.     Plea,  never  ex-    Art.  16. 
ecutor,  ought  regularly  to  be  in  bar.     And  if  two  be  sued  as  Vi^N^O 
executors,  one  of  them  may  plead,  the  other  was  dead  when  story's  Pi.  41. 
the  writ  was  sued  out ;  for  the  writ  was  bad,  and  void  a6  tnf-  Waten  ©.Og- 
tio,  and  this  is  matter  in  abatement.     If  an  executor,  &c.  be 
sued  in  severed  actions,  he  may  plead  plene  adminisiravitf  spe- 
cially ;  see  the  manner,  Doug.  452. 

^  8,  The  plea  of  plene  adtninisiratfitf  in  England,  and  Seelnsolven- 
where  this  plea  applies,  is  important,  concerns  many  cases,  ^y- 
and  is  attended  with  many  nic^  distinctions  and  difficulties ; 
several  of  which  are  stated,  2  Selwyn  709,  716.  The  gene- 
ral rule  is,  that  an  executor  may  plead  in  bar  the  same  plea 
his  testator  might  have  pleaded,  as  in  assumpsit,  '^  that  his  ^e^- 
iator  never  promisedj*^  or  in  covenant,  or  debt  on  bond,  '^  that 
it  is  not  the  deed  of  the  testator."  So  he  may  plead  "  that 
be  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death."  So  he  may 
plead  an  outstanding  debt,  as  a  judgment,  be.  And  the  same 
ruTe  holds  in  regard  to  administrators. 

But  in  Massachusetts,  this  plea  does  not  often  apply ;  nor 
IS  it  recollected  that  it  has  ever  been  pleaded  here  ;  because 
here  the  executor  or  administrator,  if  he  has  no  other  plea  m 
bar,  must  pay  all  the  debts  of  the  deceased,  or  render  his  es- 
tate insolvent}  and  if  insolvent,  all  debts  of  whatever  nature, 
with  the  special  exception  in  the  statute,  must  share  alike,  in- 
cluding debts  due  to  the  executor  or  administrator  himself. 

A  gets  judgment  against  a  sheriff  for  an  escape  ;  debt  on  "^^^^^y  ^; 
it  lies  by  A  against  his  executor.     So  debt  on  a  judgment '"  ^^^ 
lies  against  him  on  Massachusetts  statute  of  Feb.  26,  1796. 

§  9.  Nor  does  the  doctrine  of  retainer  apply  here,  for  the 
same  reason ;  the  executor  or  administrator  must  pay  all  debts, 
then  he  has  no  occasion  to  answer  another  creditor  by  the  plea 
of  retainer ;  and  if  there  be  not  estate  enough,  to  pay  all,  he 
must  render  it  insolvent,  and  except  as  above,  pay  all  in  pro- 
portion. And  if  his  own  demand  against  the  estate  of  the  de- 
ceased be  disputed  by  the  heirs  or  others  concerned,  it  may 
be  referred  according  to  the  act  of  the  State.  In  England  he  ^  £sp.  286- 
may  plead  a  retainer,  or  give  it  in  evidence. 

4  10.  As  to  the  statute,  the  executor  or  administrator  may 
plead  the  deceased  never  promised  within  six  years  before  the 
comtnencement  of  the  action ;  or  the  more  proper  plea  is  ac' 
iio  non  aecrevit  infra  sex  annos.  And  there  seems  to  be  but 
one  distinction  peculiar  to  executors  and  administrators,  in  this 
respect,  and  that  is,  if  the  action  accrued  to  the  deceased  in 
his  life  time,  it  must  be  commenced  within  six  years  from  the 
time  it  accrued,  though  part  of  th^  time  there,  may  have  been 
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Ch.  S9^   ik>  administrator.    But  if  A  recdyes  die  deceased's  mooies 
Art.  16«   after  bis  death,  and  so  was  never  liable  to  bim,  the  six  years 
y^^^y^^^  -ooniiirence  from  the  time  adminbtration  is  taken  on  the  es- 
2  Seiw.,  tiae  tate  of  the  deceased.    And  he  may  recognize  a  debt  so  as  to 
Eiecotor.^  take  it  out  of  the  statute  of  limitations ;  but  his  promise  to 
^^^^'  ^    pay  the  intestate's  debt  will  not  take  it  out  of  the  statute  of 
1791,  c.  28.     Plea^  four  years  bad  elapsed  Sic.,  replication, 
the  deceased's  estate  is  solvent  &(c.,  and  the  pits,  within  four 
years,  Sic.  exhibited  to  the  deft,  said  notes  Sic.,  (notes   sued) 
and    demanded   payment   Sec.,   and  the    deft,    promised  to 
pay  them  Sic.  in  her  said  capacity;  to  this  replication  deft,  de- 
murred generally.     Held,  as  above,  13  Mass«  R.  201,  203, 
Brown  b  al.  r.  Anderson,  admr.,  and  15  Mass.  R.  6. 

^  11.  As  to  pleadings  by  executors  and  administrators  in  re- 
lation to  probate  bonds,  see  Debt  on  Probate  Bonds,  Ch.  149. 
§  12.  If  an  executor  or  administrator  be  sued  as  trustee  for 
a  debt  or  legacy,  he  owes  as  $uch  to  the  deft.,  he  must  answer 
pertinent  interrogatories,  so  that  the  court  may  have  the  facts 
specially ;  for  he  may  be  trustee  or  not,  according  to  circum- 
stances.    See  article  TVustee,  and  article  8,  ante. 

§  13.  As  to  the  distbction  in  England,  and  some  of  the 
United  States,  between  declaring  in  the  dd^et  and  detinet^  or 
in  the  detinety  it  is  not  applicable  in  Massachusetts ;  for  the 
practice  here  is  to  declare  on  the  contract  according  to  its  legal 
operation,  without  saying  technically  he  owes,  and  unjustly  de- 
tains, or  he  unjustly  detains ;  yet  when  he  is  chargeable  de  boni$ 
propriisf  he  is  held  in  the  first  manner,  and  when  in  duter  droits 
in  the  second.  In  Virginia  the  English  principle  is  adopted. 
Hence,  if  A's  executor  gets  judgment  for  a  debt  due  to  A's 
estate,  against  B,  administrator,  and  the  executor  sues  on  it 
said  administrator,  lo  charge  him  de  bonis  propriis^  he  must 
allege  waste,  and  declare  in  the  debet  and  detinet^  3  Hen.  & 
M.  123,  Spotswood  v.  Price. 

^  14.  As  it  is  not  recollected  that  heirs  in  this  state  have 
ever  been  sued  on  the  covenants  or  contracts  of  their  ances- 
tors, and  it  is  doubtful  at  least,  if  they  be  liable,  as  our  law 
gives  the  executor  or  administrator  power  over  the  whole  estate 
of  the  deceased,  for  the  payment  of  his  debts,  and  the  fulfil- 
ment of  his  contracts,  it  seems  to  be  a  fair  inference  that  the 
executor  or  administrator  (and  not  the  heirs)  is  liable,  in  every 
case,  on  such  covenants  and  contracts,  where  any  action  lieS| 
except  as  in  a.  4,  s.  13. 
lEsp.  296.         ^  15^  Qjj  ^Q  pi^j^^  never  executor,  it  is  not  a  question 

merely  whether  the  person  is.  actually  executor,  "  but  whether 
administration  has  been  properly  committed  to  him  or  not." 
And  on  this  plea,  he  may  give  in  evidence,  that  the  seal  of 
the  ordinary  was  forged,  or  that  administration  is  repealed, 


EXECUTORS  AND  ADMINISTRATORS.  685 

but  not  that  another  is  executor^  or  that  the  testator  was  nan    Ch.  39* 
tampoSf  or  that  the  will  was  forged.     If  one  be  administrator    Ari.  16. 
and  not  executor,  this  he  must  plead  in  abatement ;  for  a  re-   K,^\*^J 
covery  against  him  cu  executor  may  be  pleaded  in  bar  in  an  i  Esp.  208. 
action  against  him  cm  administrator^  for  the  same  cause.     An 
executor  de  son  tart  shall  never  be  intended  ;  but  if  one  plead  ^i?^'^^^ 
he  is  not  administrator,  but  executor  of  J.  S.,  he  must  add       ^^' 
absque  hacj  that  J.  S.  died  intestate. 

§  16.  If  execution  issue  against  one  for  his  own  debt,  who  1^\*^*» 
is  executor,  the  goods  of  the  testator  cannot  be  taken  on  such  Newman  it 
an  execution,  though  such  executor  may  sell  the  testator's  al.    Cites  2 
goods;  but  if  he  consent  to  their  being  taken  on  such  an  exe-  ^^i^^*^'  ^^' 
cution,  it  amounts  to  a  sale.     So  in  this  case  it  was  said,  if  an  263.— Sbep. 
executor  grant  all  bis  goods,  not  only  his  own,  but  what  he  Toach.  94.— 
has  as  executor  pass.     So  of  a  release  of  all  actions.     When  ^  exf*!^" 
the  executor  has  paid  debts  of  the  testator,  his  goods  may  be-  power  to  sell/ 
come  the  executor's  as  a  purchaser ;  or  the  court  will  intend  — ^^  Ves^ jr. 
the  property  of  the  testator's  goods  altered,  after  a  long  pos-  ^  ^..1"' 
session  by  the  executor.     An  executor  or  administrator  can-  Ves.jr.  132, 
not  devise  the  goods  of  the  deceased ;  but  he  has  the  proper-  1^'f  ^p""^ 
ty  of  them  vested  in  him,  bolbre  actual  possession,  and  may  Qofck  v.      ' 
have  trover  accordingly ;  but  if  he  use  or  treat  them  as  his  Staines.— 
own,  they  will  be  liable  for  his  own  debts.     Baron  and  feme  ^^^^'^** 
executrix  get  judgment  and  she  dies ;  it  goes  to  the  adminis* 
trator  de  bonis  nan  of  her  testator :  the  husband  has  no  right. 

^17.  Pleas  in  relation  to  devastavit  or  waste.    The  pit.  re-  l  Saand.  46, 
covered  judgment  against  Lane,  as  executor  of  A,  and  then  ^*****^^  ^' 
brought  his  action  agaiust  him  in  his  natural  capacity^  alleging 
the  recovery,  and  that  the  deft,  wasted  the  goods  of  the  testa^ 
tar,  to  the  value  of  the  debt  recovered,  by  which  the  action 
accrued  to  the  pit.  be. ;  and  on  argument  held  good,  and 
judgment  for  the  pit.    Where  the  pit.  cannot  reply  de  son  tort,  li^?       ^ 
deft,  being  administrator  be. 

In  this  case  it  was  held  to  be  waste  in  an  executor,  to  let 
interest  run  on,  if  he  have  assets  to  pay.     And  where  die  wife  125^  126.— 
is  liable  for  waste  while  sole,  her  husband  becomes  liable.  Cro.Car.603. 

So  where  A  got  judgment  against  J.  S.  as  executor,  and  ^^''.^if  **' 
died,  and  A's'  executor  brought  debt  on  the  judgment  against  Andrewsr 
the  said  J.  S.,  held  that  A's  executor  tnay  suggest  waste  in 
A's  lifetime.  So  it  lies  for  the  executor,  to  whom  the  tort 
is  done  ;  but  not  against  the  executor  of  him  who  did  the 
wrong  In  this  last  case  the  rule  actio  personalis  be.  applies. 
Husband,  and  wife,  executrixj  commit  waste— -he  is  not  liable 
after  her  death,  except  there  is  a  judgment  against  them. 

To  the  suggestion  of  waste  in  a  declaration  against  an  ex-  3  T.  R.  6e6.~ 
ecutor  or  administrator,  the  proper  answer  or  plea  is,  that  he  fS'^t  f^' 
has  not  wasted  the  testator's  goods  be.  I6Q.  ' 
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Ch«  29*  It  is  waste  lo  pay  an  uaorioos  bood,  or  m  kgV]r»  ^fiet  m 
Art.  16.  condiigeDt  corenant  is  bcokeD,  but  not  belbfe  ;  Hob.  167  ;  U 
v^^v-K^  MocL  11,411,  523. 

Toii«r't  L.  0^  As  a  general  rale,  any  toraoos  or  neg^ligent  act  in  the  exec* 
K&.  4S4.  Qior,  or  administrattN',  whereby  the  goods  of  the  deceased  are 
rendered  less  sufficient  tt>  pay  debts,  is  waste.  So  eslravm- 
gant  expenses  at  the  funeral  may  be  waste.  So  fay  as- 
senting to  a  legacy  where  not  assets  sufficient  to  pay  aedi- 
tors ;  Q£  Ex.  1S8«  So  if  the  executor  in  any  way  release, 
or  gire  up  a  debt,  or  right  of  action,  to  the  testator,  the  exec- 
utor is  chargeable  to  the  amount  given  up,  paid  or  not;  OC 
Ex.  159 ;  Hob.  66 ;  Cro.  El.  43.  So  if  be  take  an  obliga- 
tion to  himself  m  lieu  of  a  simple  contract  to  the  testator  ; 

2  Lev.  189 ;  3  Bac.  Abr.  78.  So  if  he  only  apply  to  the 
debtor  for  a  debt,  but  neglects  to  sue  him,  and  thereby  it  is 
lost;  3  Bac.  Abr.  60.  So  if  he  negligently  lose  the  debt  by 
the  debtor's  plea  of  the  statute  of  limitations ;  12  Hod.  573. 
So  if  the  executor's  agent  embezzle  the  assets ;  6  Mod.  93. 
So  if  he  annex  a  Uoiefor  years  to  the  tnAerttonee,  whereby 
it  ceases  to  be  aueis  at  law^  1  D.  b  £•  763.  So  if  he  seO 
the  testator's  goods  at  an  under  value,  though  the  appraised 
value.  Off.  Ex.  158 ;  or  neglect  to  sell  them  at  their  full 
price,  and  afterwards  they  are  taken  from  him ;  or  delays  to 
dispose  of  them,  by  which  they  are  injured,  he  must  person- 
ally make  compensation  ;  6  Mod.  181,  182  ;  but  not  if  tbey 
be  taken  from  him  without  any  imputation  on  him,  though  he 
recover  not  their  value,  but  is  only  liable  for  what  he  recov- 
ers ;  1  Bro.  Ch.  R.  361  ;  but  if  perishable  and  impaired,  not 
liable,  if  no  delay  or  negligence  on  bis  part,  beyond  what  they 
sell  for ;  but  if  taken,  be  must  sue  the  taker,  to  exempt  him- 
self from  any  greater  claim  than  the  damages  recov^ed  ;  6 
Mod.  181 ;  but  quere  if  this  taker  be  worth  nothing.  But  is 
not  answerable  if  he  lend  money  on  security,  good  at  the  time, 
if  it  fail,  or  vest  it  in  the  funds  and  they  fall ;  2  Bro.  Ch.  R. 
231.  He  has  an  honest  discretion  to  call  in  debts,  out  on  in- 
terest; nor  is  a  conversion  of  the  assets  to  his  own  use- 
waste,  if  he  pay  debts  of  the  testator  to  the  value,  with  his 
own  money;  1  Saund.  357 ;  Com.  D.  Admr.  J.  2.  Nor  is  it 
a  dtvastatfiti  for  the  executor  to  compound  an  action  of  trover 
fer  the  testator*8  goods,  and  to  take  a  bond  for  the  money, 
payable  at  a  future  day,  as  this  money  is  assets  immediately  ; 

3  Lev.  189 ;  but  is  chargeable  if  never  paid.  If  rent  be  due 
on  a  lease,  and  the  tenant  become  imsdvent^  and  the  executor 
release  the  rent,  and  give  him  a  sum  of  money  to  quit  posses- 
sion, and  in  all  this  evidently  acts  for  the  benefit  of  the  estate, 
be  shall  be  aUqwed  both;  3  P.  W.  381.  The  principle  of 
this  last  case  will  be  found  to  appty  to  a  very  great  number  of 
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cases,  in  which  the  executor  acts  honestly  and  prudently,    Ch.  29. 
though  there  be  a  loss  to,  or  diminution  of,  the  testator's  estate    Art.  16. 
or  rights.    A  devastavit  may  be  proved  under  a  commission  of  K^^y^J 
bankruptcy.    If  a  feme  executrix  marry  A,  and  he  commits 
waste,  both  are  liable  :  aliter  if  she  become  executrix  after 
married,  and  he  alone  is  liable  ;  2  Bro.  Ch.  R.  323.     A  de- 
ffottavit  by  one  executor,  does  not  charge  his  companion ; 
Dyer  210;  3  Bac.  Abr.  31 ;  and  if  several  executors  or  ad- 
ministrators, each  is  liable  only  for  what  he  receives,  provided 
he  no  way  contribute  to  the  devastavit  of  the  other.     On  a 
devastavit  the  executor  or  administrator  answers  to  the  amount 
of  the  goods  wasted,  out  of  his  own  estate  ;  Com.  D.  Admr. 
L.  3  ;  3  Bac.  Abr.  77. 

^18.  Assumpsit  against  an  administrator  on  the  intestate's  6  Com.  D. 
promise }  an  account  stated  with  the  administrator  as  such,  ^^  V^i^u 
does  not  make  him  personally  liable  where  the  account  is  of  bi.  io2.— 
money  due  from  the  intestate,  Suar  v.  Atkinson.  But  if  an  ex-  i  H.  Bi. 
ecutor  state  an  account  of  monies  due  from  him  as  such,  he  is  ^^ler.^  ^' 
personally  liable.  Rose  v.  Bowler ;  and  if  a  declaration  be 
demurred  to  for  misjoinder  of  counts,  the  pit.  cannot  enter  a 
notte  prosequi  as  to  some,  and  leave  the  others  remaining. 

^  19.  It  an  executor  do  not  plead  a  judgment  recovered  ^'  ''^, 
against  the  testator,  to  the  action,  he  shall  not  afterwards  plead  ton.-^i  Safk. 
iijto  the  scire  fadas;  and  an  executor  de  son  tort  shall  not  plead  316.-^  Com. 
payment  of  debts,  though  he  may  give  it  in  evidence  on  plene  J^j^  587 
admimstravit.    And  as  this  executor  de  son  tort  cannot  repre-  _5  Com.  D. 
sent  the  estate  insolvent,  being  unknown  in  the  probate  office,  761,  Pleader, 
and  yet  is  not  liable  further  than  he  receives  assets,  if  he 
plead  properly,  it  may  be  a  question  if  much  of  the  English 
doctrine  of  plene  (tdfninistramt  does  not  apply  to  him  here. 

^  20.  The  executor  or  administrator  has  several  other  pleas  5  Com.  D. 
in  bar.     He  may  plead  nul  iiel  record  ;  so  payment ;  sio  if  3  ^^^I'l. 
judgment  against  A  and  B,  and  scire  facias  against  the  admin-  1  Salk.  8«2. 
isCrator  of  A  as  survivor,  the  deft,  may  shew  B  survived.     So  "^  liev.272. 
a  release  to  the  testator,  intestate,  or  himself;  or  a  release  by 
one  administrator  or  executor  to  one  executor  or  administrator. 
So  outlawry,  after  the  judgment  has  ascertained  the  damages 
in  assault  and  battery,  to  a  scire  facias  thereon.     So  that  the 
ph.  levied  debt  and  damages  by  scire  facias  against  the  testa-  ^'^^f^' 
tor,  so  that  he  took  the  debtor  in  execution,  and  permitted  76^ 
him  to  go  at  large ;  but  not  that  he  died  in  prison. 

$21.  As  to  petitions  and  pleadings  by  executors  and  ad- 
ministrators in  relation  to  selling  or  conveying  lands  by  liceni^ 
of  court,  in  what  order,  on  what  seisin,  be.  see  chapters  ]  salk.aia.-^ 
respecting  such  conveyances.     Two  executors  are  sued,  one  2  Ld.  Raym* 
is  defaulted,  one  appears,  judgment  is  against  both  de  bonis  ^^' 
testatoris. 
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Ch.  29. 
Art.  16. 


6  Mav.  R. 

390,  Storer, 
«dm.  V. 
Slorcr  k,  al. 
admn.y  tee 
art.  8. 


11  Mass.  R. 

S33,  Clark  & 
«!.,  admrs.  v. 
May. 


7  Mass.  R. 
610,  Barber 
h  ax.,  admrs 
V.  Bush. 


^  32.  A  dies  intestate,  and  B  administers  on  his  estate,  and 
dies.  C  takes  administration  on  A's  estate  de  banU  nau^  and 
D  takes  administration  on  B's  estate.  C  and  D  ^tlle  an 
account,  and  there  is  found  due  $500  from  B's  estate  to  C, 
as  such  administrator  of  A.  The  judge  of  probate  decrees  ]> 
as  admbistrator  of  B,  to  pay  this  sum  to  C,  as  such  adminis- 
trator. Held,  C  as  such  administrator  may  have  debt  on  this 
decree  against  D  as  administrator,  though  objected  thatD 
ought  to  be  sued  in  his  own  right ;  for  though  the  parties  settle 
the  account,  it  and  the  decree  are  still  between  them  as  ad- 
ministrators, and  if  D  hare  not  assets  of  B's  estate  to  pay  the 
$500,  he  may  plead  no  assets.  And  if  judgment  be  against 
an  administrator  by  cognovit  actionem^  this  does  not  confess 
assets,  and  debt  on  this  judgment  must  be  against  him  as  ad- 
ministrator, that  he  may  plead  no  assets ;  or  if  he  have  assets 
and  pay  it,  he  may  charge  it  in  his  administration  account. 
A  judgment  on  the  administration  bond  of  B  in  this  case  is  a 
mere  cumulative  remedy,  and  such  judgment  not  satisfied  is 
DO  bar  to  such  action  of  debt  or  other  remedy.  Satisfacuoa 
in  either  case  defeats  the  other  remedy,  and  may  be  pleaded 
accordingly.  D  in  this  case  should  not  have  charged  himself 
with  said  $500  till  he  had  recovered  it.  In  this  case  the  $500 
was  a  debt  in  substance  due  from  B,  and  D,  bis  administrator, 
only  adjusts  it ;  hence,  it  is  consistent  with  the  rule,  that  the  ad- 
ministrator cannot  by  liis  promise  bind  the  estate  of  the  intes- 
tate so  as  to  subject  it  to  a  judgment  and  execution  ;  and  bow- 
ever  dictums  may  be  in  the  books,  it  is  a  clear  principle  of 
law  here,  that  whenever  an  administrator  must  adjust  by  an 
insimid  eomputasset  an  account  or  demand  against  his  intes- 
tate's estate,  the  adjusted  sum  is  still  a  debt  due  from  it,  sub- 
ject to  its  insolvency,  and  the  administrator  is  to  be  sued  as 
such ;  but  then  the  declaration  or  plea  in  the  case  mnst  state 
the  monies  &c.  were  due  from  the  intestate's  estate.  It  never 
can  be  intended,  that  the  administrator  of  an  estate  to  which  a 
balance  on  an  adjustment  is  found  due,  means  to  claim  it  in  his 
own  right,  or  the  administrator  of  an  estate  against  which  a 
balance  is  so  found  means  to  make  himself  personally  liable 
for  it,  though  the  estate  be  insolvent. 

The  pit's,  administrators  neglected  to  get  a  stay  of  execu- 
tion against  their  intestate's  estate,  and  his  chattds  were  sold 
on  it,  the  estate  being  insolvent.  Held,  they  had  no  action 
against  the  officer  who  sold*  them.  The  pits,  should  have 
prevented  the  issuing  of  the  execution. 

^  23.  Feme  adminUiratrix  marries  i  she  and  her  husband  mn^ 
sue.  As  in  this  case  on  a  note  the  feme  was  sole  administra- 
trix to  A's  estate,  she  married  Barber,  they  sued  as  adminis- 
trator and  administratrix.    Deft,  prayed  oyer  of  the  letters  of 
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sidministration,  and  pleaded  in  abatement  that  Barber  is  not,    Ch.  29. 
nor  ever  was  admmistrator  &c.,  but  that  said  Ruth  is  sole    Art.  16. 
administratrix  &c.    Pits,  replied  their  intermarriage,  by  virtue  \,^y^J 
whereof  the  said  B  became  administrator  in  right  of  his  wife 
and  traversed,  said  Ruth  is  sole  administratrix,  and  tendered  an 
issue  to  the  country  ;  the  deft,  demurred,  and  joinder.  Respan- 
deaa  ouster  awarded^  and  the  court  said,  '^  where  a  feme  sole 
is  executrix  or  administratrix  jointly  with  one  or  more  per- 
sons, and  afterwards  intermarries,  her  power"  is  by  statute  of 
1783,  c.  24,  sect.  19,  extinguished.     '^  But  where  the  wife 
was  sole  administratrix,  by  the  marriage  her  husband  became 
joint  administrator  with  her."     Same  as  to  an  executrix. 

^  24.  This  was  replevin  for  goods  seized  by  the  deft.,  a  9  Mass.  R.  74, 
deputy  sheriff,  on  an  execution  on  a  judgment  recovered  qj^^  "' 
against  the  goods  and  estate  of  James  Lombard  deceased,  in 
the  hands  of  his  administratrix.  She  afterwards  married  the 
pit.  Before  the  marriage  and  before  the  seizure  by  the  officer, 
she  had  inventoried  the  goods,  and  settled  an  account  of  her 
administration,  "  charging  herself  as  administratrix  with  the 
personal  estate  of  the  deceased,  inventoried  and  appraised  as 
by  law  provided,"  to  the  amount  of  $567  87.  Her  charges  of 
probate  .  fees,  debts  paid,  &c.  were  $108  48.  Held,  the 
intestate's  goods  in  her  hands  were  liable  to  be  seized  on  this 
execution,  as  she  had  not  paid  his  debts  to  the  amount  of  the 
inventory.  It  was  agreed,  if  the  wife  acquired  a  property  in 
the  goods,  they  became  her  husband's  by  the  marriage,  and 
be  rightfully  replevied  them  ;  but  held,  she  did  not;  merely  by 
charging  herself  &c.,  for  she  might  still  have  caused  them  to  . 
be  sold  at  auction,  and  the  goods  on  her  death  being  distin- 
guishable and  known  as  her  intestate's,  would  have  gone  to  bis 
administrator  de  bonis  non. 

'  §  25.  A  rightful  executor  or  administrator  in  this  respect 
ought  to  be  on  as  good  ground  as  an  executor  de  son  tort^ 
and  it  is  settled,  he  '*  may  discharge  himself  even  against  the 
demand  of  the  rightful  administrator,  by  proving  debts  paid  to 
the  amount  of  the  goods  received,  which  had  belonged  to  the 
deceased.  Pit.  nonsuit.  But  what  is  meant  in  this  case  by 
the  administrator's  paying  the  intestate's  debts  to  the  full 
amount  of  his  goods  i  Suppose  he  leave  no  estate  but  $500 
in  goods,  his  administrator  pays  his  debts  to  the  amount  of 
$400,  having  inventoried  the  goods,  settles  an  administration 
account,  and  the  goods  remain  in  specie  and  known  as  having 
been  the  intestate's;  shall  a  creditor  of  the  intestate  extend  his 
execution  on  the  whole  of  them,  and  his  administrator  lose  the 
$400  he  has  paid  f  Shall  he  have  no  remedy  but  seasonably 
representing  the  estate  insolvent  f  Or  shall  he  retain  to  the 
amount  of  $400,  the  sum  he  has  paid  i   I  understand  the  ex^ 
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Ch.  29.    ecutor  de  son  tort  may  so  retain ;  but  there  is  no  difficoh/ 
Art.  19.    this  case,  the  executor  de  son  tort  may  have  paid  creditons 
V^V^^  ^^^*  ^^  ^he  pouDd,  and  yet  the  estate  may  be  insoWent,  aod 
not  enough  left  to  pay  the  other  creditors  Is.  in  the  pound,  i£ 
this  executor  may  retain  to  the  full  amount  of  what  he  pays, 
which  seems  to  he  the  principle  ;  and  in  his  case  there  is  no 
probate  bond  to  be  resorted  to.     On  the  whole,  the  true  rules 
are:    1.  If  the  estate  of  the  deceased  be  sdvent,  then  for 
such  executor  of  his  own  wrong  to  retain  as  much  of  the  de- 
ceased's estate  as  he  pays  its  creditors  :    2.  But  if  insolvent, 
then  for  him  to  be  in  the  shoes  of  the  creditors  he  pays,  and 
retain  as  much  as  they,  if  not  paid  by  him,  would  have  been 
entitled  to  in  settling  the  insolvent  estate,  considering  him  as 
assuming  their  debts  against  it ;  and  taking  upon  himself  their 
claims.     These  are  the  rules  in  principle  and  practice  as  to 
rightful  executors  and  administrators. 
Mass.  R.  ^  26.  Assumpsit  on  a  note  made  by  the  deft,  to  two  per- 

384,  Smith  «.  sons,  executors,  for  a  debt  due  to  their  testator.    One  of  them 
n»ting  jr.     gj, ^^^.g^^j  jj  ^  ^jj^  pjj^    These  facts  appeared  in  the  ph*8.  de- 
claration.  The  deft,  demurred  to  it,  and  had  judgment.    The 
promisees  not  being  copartners  had  each  but  a  moiety,  so 
one  could  not  assign  the  whole,  nor  his  rooie^  alone. 
7 D.  &E.  182,      ^  27.  In  cusumpsit  brought  by  an  administrator  de  bonis  non^ 
Hirst  V.         the  promises  may  be  said  to  have  been  made  to  the  former  or 
^'^'^'  first  administrator. 

8  Johns.  R.  ^  28.  Assumpsit  against  an  administrator.  The  pit*  in  his  de- 
l^FhJ^h^  claration  stated,  that  the  promises  were  made  by  the  intestate  in 
ai.  his  life  time ;  and  by  the  deft.,  "  administrator  as  aforesaid," 

since  the  death  of  the  intestate.     Declaration  held  good,  es^ 
pecially  after  verdict,  it  being  tantamount  to  allegmg  that  the 
promise  was  made  by  the  deft*  as  administrator.     It  might  be 
good  considering  the  deft,  merely  as  acknowledging  as  admin- 
istrator the  intestate^s  promises ;  but  not  good  as  a  promise 
de  novo  by  the  administrator  to  bind  the  intestate's  estate,  for 
reasons  elsewhere  stated  at  large. 
11  Mass.  R.         ^  29.  Held,  the  administration  bond  does  not  cover  the 
man,  Judge    administrator's  neglect  to  procure  a  license  to  sell  the  real 
&c.  P.  An-      estate  of  the  intestate  for  the  payment  of  his  debts.    Special 
denoa  k  al.    pleadings.     The  administration  bond  does  not  extend  to  the 
real  estate,  nor  include  the  provision  of  the  statute  of  178S, 
Ch.  32,  s.  8,  as  to  waste  by  neglect  to  raise  monies  be.,  act 
1818. 
1 1  Mass.  R.        ^  30.  AdministraiorU  sale  by  license  of  Court  of  Common 

^FMrfield"'  ^^^'  "^^^f  "°^®^  '^  ^^^^  S^^  against  the  intestate's  heirs, 
though  the  license  was  granted  upon  a  certificate  from  the 
probate  judge,  not  authorized  by  the  circumstances  of  the 
case.   If  erroneous,  it  is  not  to  be  corrected  at  the  expense  of 
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iho  purchaser,  who  relied  od  the  order  of  a  competent  court*  Ch.  29. 
It  is  not  to  affect  him,  that  enough  was  before  sold,  or  the  Art.  17. 
administrators  neglected  to  give  bonds  to  account  for  the  sale.  \,jp^v^J 

^  31.  Plea,  pieiM  administravii  and  issue.     Held,  the  jury  5  Cnnch  19, 
must  6nd  specially  the  amount  of  the  assets  in  the  executor's  ^'i^?3''  ^"' 
hands ;  Meats  the  court  cannot  give  judgment  on  the  verdict.  '*   "  ^* 
In  this  case  several  authorities  were  cited  by  counsel  to  shew 
that  the  judgment  must  be  for  the  whole  sum,  if  the  verdict 
find  any  assets,  as  8  Co.  34,  Mary  Shipley's  case ;  Cro.  EL 
§92,  Waterhouse  v.  Woodstreet ;  Styles  38,  Gawdy  v.  Ing- 
ham ;  Freeman  351,  Oxenden  v.  Hobdy;  Bro.  Execution 
pi.  34,  pi.  82 ;  Godbolt  178,  Newman  v.  Babington ;  Cro. 
Car.  373,  Dorchester  0.  Webb ;  Lex  Test.  414.  But  the  chief 
justice,  Marshall,  observed,  in  giving  the  opinion  of  tlie  court, 
'*  that  these  cases  had  been  overruled,  and  that  an  executor  is 
Uable  for  the  amount  of  assets  m  his  hands  and  no  more  :" 
2.  After  judgment  below,  the  deft,  married ;  held,  sufScient 
to  serve  the  writ  of  error  on  her  husband.     And  if  an  execu- 
tor confess  judgment  when  sued  on  his  executorial  bond,  ia 
order  to  sue  him  and  his  securities  for  a  devasiavity  he  cannot  wonham  v. 
apply  to  a  court  of  Equity  for  relief,  on  the  ground  he  has  M'Kiasie. 
fully  administered. 

§  32.  And  in  Virginia  if  a  deft,  die  after  office  judgment,  ^  Cranch 
his  administrator  on  «cir«yacta#  cannot  plead  plene  aininis'  J^'Kni^fatv 

travit.  Craig's  adm. 

^  33.  An  executor  or  administrator  may  make  his  own  Toller  463.— 
estate  liable,  by  knowingly  pleading  a  false  plea,  as  never  ex-  ]^i.®i  ^^* 
ecutor,  or  a  release  to  himself,  or  knowingly  any  false  plea,  135.  ' 
which  if  true  would  perpetually  bar  the  action,  and  it  is  found 
against  him,  judgment  de  bonii  tesiaiaris  et  it  non  de  Inmie 
prapriis. 

Abt.  17.  Where  liable  and  entitled  to  actionsj  though  the  tee-  3  Burr.  1380, 
taior  or  intestate  woe  not.  §  1.  A  covenants  his  executors  shall  ^^^f^  **' 
pay  monies,  it  is  valid,  though  he  himself  is  not  liable.    Debt  g^^^  ^"  - 
on  bond,  penalty  i&2000,  of  the  intestate;  he  in  a  marriage  set- 
tlement covenanted  that  his  executor  .or  administrator  should 
within  six  months  after  his  death,  pay  in  money  or  goods,  out 
of  his  personal  estate,  £700  to  A,  B,  &cc.  to  the  use  of  Sarah 
Longhurst  for  life,  his  intended  wife.     He  died,  and  left  her 
his  widow,  and  the  deft,  administered.     It  was  objected  that 
the  intestate  owed  no  debt,  and  so  his  administrator  is  not  liable, 
for  the  intestate  had  only  covenanted,  *^  that  his  executor  shall 
pay,"  cited  Parrott  v.  Austin,  Cro.  El.  232.     Held,  that  the 
covenant  was  valid,  and  secured  a  real  debt  by  epedalty^  and 
the  intestate  himself  was  bound  in  a  penalty,  though  not  liable  ^ 
but  without  that,  said  Wilmot  J.,  here  is  a  good  debt  by  spe- 
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Ch.  39.    cialty,  and  no  difference  whether  he  was  to  pay  himself  or  hij 
Art.  18.    representatives  to  pay. 

V^^y^^       ^  2.  So  against  executors  or  administrators,  as  Tbompsoa 
V,  Woody  Ch.  19,  a.  1,  s.  3  ;  intestate's  bond  to  his  intended 
wife,  that  his  administrator  pay  her  be.  if  she  survired,  thougb 
never  any  right  of  action  against  the  intestate,  nor  was  he  held 
_..  to  do  any  act  whatever,  but  leave  the  £1000  to  be  paid.    A 

EvariB  &  ij.  ^^^^  ^^^  9  ^^  bound  his  heirs  so  to  leave  £3000,  cited  5  D.  & 
E.  381.  But  in  each  of  these  cases  the  deceased  made  a  con- 
tract, on  which  a  future  right  of  action  accrued  to  the  con- 
tractee.  The  deceased  bound  himself  and  left  a  contract  to 
be  declared  on. 
Toller's  t.  of  ^  3.  Chrants  made  to  executor  fyc.  though  never  to  hu  fes- 
166 ^06*487  '^^*  ^^  ^^^  executor  recover,  he  has  a$sets  &c.  As-if  a  lease 
kc.*4i62,* 4S3.  be  made-to  A  for  life,  remainder  to  his  executors  for  years,  it 
is  assets  in  the  executor's  hands  and  he  can  recover  it,  though 
it  could  never  vest  in  the  testator.  So  if  a  lease  (oir  years  be 
bequeathed  to  A  for  life,  and  on  his  death  to  B,  and  B  die 
before  A,  though  the  term  were  never  in  B,  it  comes  to  bis 
executor,  and  is  assets  in  his  hands.  So  the  young  of  catde, 
and  wool  of  sheep,  produced  after  the  testator's  death,  belong 
to  his  executor,  and  are  assets^  yet  the  property  never  vested 
in  the  testator.  So  the  profits  of  trade,  carried  on  after  his 
death  by  his  executor  and  by  the  testator's  direction,  are  a<- 
setSy  10  Vesey  jr.  110  ;  so  where  the  cause  of  action  accrues 
after  the  testator's  death,  as  on  a  bond  to  'him  forfeited  after 
his  death,  2  Com.  D.  Pleader  2  D.  1  ;  3  Bae.  Abr.  93,  94; 
1  D.  &  E.  487  ;  6  Co.  31  ;  Cro.  Car.  226,  686.  So  the 
executor  may  sue  on  any  contract  made  with  him  in  his  rep- 
resentative character,  though  the  right  of  action  never  vested 
in  the  testator,  as  EUenwood  o.  Fluent  &c.  &c.  See  Auter 
Droits  Ch.  9,  a.  19,  many  cases. 

15  Mass.  R«  §  4.  Administrator  de  bonis  non  brings  assumpsit ;  he  may 
^^^*  lay  the  promise  to  have  been  made  ta  tbe  first  administrator  as 

insimvl  compuiasset  between  him  and  the  deft.  8cc.    See  Hirst 
V.  Smith,  a.  16,  s.  27,  Ch.  161,  a.  8,  s.  4. 
*  ^■y!".^'-        §  6.   Where  executors  fyc.  mtist  sue.  and  not  heirs.     As  if 
Fackwood.     ^  devise  property  to  B  and  C  on  condition  they  arrive  to 
twenty-one,  and  to  D  for  life,  in  tbe  mean  time  B  and  C  die ; 
on  D's  death  their  heirs  cannot  sue  D's  executors  for  the  pro- 
perty, but  the  executors  of  B  and  C  must  sue  them. 
2PM.  Evid.       AjEwr.  18.    Several  matters.     §  1.  Where  the  pit.  sues  as 

16  Johns.  R,  oxecutor  or  administrator,  and  the  deft,  pleads  the  general 
aoe.— Bui.  N.  issue,  he  admits  the  pit.  is  executor  &c.,  and  the  pit.  will  have 
ciiim!!  *^  ^^  ^  occasion  to  prove  his  capacity,  nor  will  the  deft,  be  aHowed 

to  deny  his  tide  to  recover ;  Mansfield  v.  Marsh,  2  Ld.  Raym. 
924. 
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^  3.  Nor  can  the  deft,  on  such  plea  prove  there  is  another    Ch.  29. 
executor  living  besides  the  pit.,  this  also  being  matter  of  a    Art.  18. 
plea  in  abatement ;  Watson  t^.  King,  4  Campb.  272  ;  2  Maule  V^W^ 
&  Sel.  553,  Thynne  v,  Protheroe  ;  Com.  D.  Tit.  Abatement. 

^  3.  In  debt  by  an  administrator  on  a  judgment  recovered 
by  him  as  administrator,  he  need  not  declare  as  administrator.  ^^  ^<^*  ^• 
So  whenever  he  sues  in  his  own  right,  and  if  he  name  himself  ^  cfaami^ 
administrator,  it  is  surplusage ;  but  if  he  claim  goods  as  ad-  2  Phil  Evid. 
ministrator,  he  must  prove  his  title  to  them,  though  he  sue  in  ^h  ^•"' 
his  own  right,  as  he  derives  it  from  the  intestate,  and  under  Marsh! 
the  general  issue  the  deft,  may  controvert  the  pit's,  tide,  as  in 
trover  be.  3  Taunt.  1 1 5,  in  Hunt  v.  Stevens. 

§  4.  Acts  of  Limitations.     A  new  promise  by  an  executor  ^|  ^J^-  *• 
or  administrator  within  six  years  takes  the  case  out  of  the  acts,  ^  xhomMon! 
as  well  when  the  administrator  de  bonis  nan  is  sued,  as  when 
the  original  executor  or  administrator  is  sued  who  made  the 
promise. 

§  5.  The  pit.  must  prove  he  is  executor  or  administrator  2  Phil.  Evid. 
when  suing  as  such,  if  the  deft,  plead  in  bar  of  the  action,  the       ' 
pit  is  not  executor  or  administrator. 

§  6.  The  letters  of  administration  are  the  best  evidence  of  ^^^hJ^^ 
administration  granted,  and  if  the  administrator  be  sued  and  13  £ast  2d4, 
have  notice  to  produce  them  and  he  does  not,  secondary  evi-  Davis  v.  Wil- 
dence  may  be  used  by  the  pit.  Broderip  h  Bingham's  Reports  **""* 
C.  P.  219,  221.  The  same  as  to  the  probate  of  a  will.  In  both 
cases  there  must  be  proof  of  identity  ;  that  is,  that  the  person 
sued  is  the  person  named  executor  or  administrator  in  the 
papers  produced. 

^  7.  If  the  deft,  plead  plene  administravitj  he  admits  some  |o?^Si^i^' 
debt  due   to  the  pit.  in  assumpsit^  but  not  the  amount,  but  ch.'228  a.^ 
in  debt  the  amount  also.     And  if  the  issue  be,  whether  the  IJ,  8.48,  in 
deft,  had  assets  when  sued  or  since,  the  burden  of  proof  is  on  Y'i?'?''ir',^ 
the  pit.     The  pit.  cannot  on  this  issue  prove  assets  come  &z;c.  11.— 1  Barn, 
since  the  commencement  of  the  action.     This  matter  must  be  ^  Aid.  264. 
specially  replied.     This  plea  is  a  complete  answer   to  the 
action  when  found  for  the  deft.,  Edwards  v.  Bethel.  As  to  the 
form  of  this  plea,  see  15  Johns.  R.  323. 

^  8.  Evidence  of  assets  against  the  executor  or  adininistra-  BaU.  N.  P. 
tor.  The  inventory  rendered  by  him  is,  and  the  pit.  may  prove  ^^"^^S^ 
the  goods  in  it  undervalued,  and  if  the  inventory  do  not  dis*  v.  Bassett— - 
tinguish  the  desperate  debts,  the  whole  p^md  fade  will  he  ^^-^  E.  6, 
deemed  assets ;  but  the  deft,  does  not  charge  himself  with  R^agj^  '^ 
assets  by  admitting  the  pit's,  debt  is  just,  nor  by  submitting  the 
demand  to  arbitration,  nor  by  paying  interest  on  it. 

^  0.  If  an  executor  or  administrator  confess  a  judgment,  or  H  Johns.  R. 
suffer  one  by  default,  he  is  estopped  to  deny  assets  as  to  that  ^'Hn  So 
judgment  oiJy,  and  must  plead  it  as  to  another  creditor.    And  21. 

vox,  I.  76 
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Ch.  29*    admission  hj  one  of  several  executors  or  administrators  of  a 
Art.  19.    debt  due  from  the  testator  be.  does  not  conclude  the  otfaersu 
V^^v*^^       Art.  19.  w9  ooncUe  view  of  the  powers  and  duUes  of  execw- 
Statntes,        tim  and  administrators  in  New  York,     ^  1.  This  subject  is 
March  16,      ^ery  important,  not  only  as  it  concerns  a  large  part  of  the  Un- 
a' 1813  £c.    i^'^*  ^"'  ^^  ^  ^^n^  commercial  part.    And  in  the  laws  on  this 
lu.   April      subject  there  is  seen  much  caution  and  security  in  settling  the 
18, 1819.        estates  of  persons  deceased,  that  merits  much  attention  ia  the 
other  States.     While  New  York  was  a  colony,  probate  pow- 
ers were  vested  in  the  Prerogative  Courts,  and  aifler  indepen- 
dence, in  the  Court  of  Probate.    These  were  continued  until 
1787.     The  officers,  a  judge  and  surrogate  or  deputy.    As 
the  State  increased,  it  became  necessary  to  make  new  probate 
arrangements ;  and  in  1778  the  surrogate's  office  was  institut- 
ed in  the  several  counties.     Since  that  time  executors  and 
administrators  have   principally  settled  such  estates  in  the 
offices  of  the  county  surrogates.     At  first,  their  powers  were 
limited  mainly  to  proving  wills  and  granting  administrations, 
and  from  time  to  time  by  statutes  enlarged,  so  as  to  enable 
them  to  license  executors  and  administrators  to  sell  and  con- 
vey real  estate  whereof  the  deceased  died  seized,  to  pay  his 
debts,  as  far  as  his  personal  estate  is  deficient :  also  lo  enable 
the  surrogate  to  appoint  guardians  to  minors,  and  to  assign 
dower ;  and  fully  to  settle  such  estates  in  most  cases. 

^  2.  Administration  how,  and  to  whom  granted.  In  these 
respects  New  York  has  adopted,  in  substance,  as  Massachu- 
setts and  other  States  have,  tlie  rules  and  principles  of  the 
English  statute  of  Ch.  II,  before  mentioned,  with  some  addi- 
tions in  regard  to  evidence  of  certain  facts  directed  to  be 
proved  in  a  specified  manner,  which  facts  in  Massachusetts  are 
left  to  be  proved  as  the  probate  judge's  discretion  directs. 
New  York  directs  the  surrogate  to  have  proof  of  the  death  of 
the  testator  or  intestate,  usually  by  the  oath  of  the  executor 
or  administrator,  and  by  this  alone  when  no  other  evidence  of 
the  death  can  be  had,  or  when  no  other  evidence  is  deemed 
necessary.     The  administrator  solemnly  swears,  that  A.  B. 

of (addition)  died  without  having  left  any  last  will  or 

testament,  as  far  as  he  knows  or  believes,  and  that  he  will  well 
and  truly  perform  the  duties  of  administrator  on  his  estate. 
This  oath,  as  all  the  others  prescribed,  is  signed  and  recorded. 
Administration  is  granted  to  the  widow  or  next  of  kin  in  the 
manner  before  stated,  as  soon  as  it  can  be  done  with  proprie- 
ty.     The  administration  granted  may  be  general  or  special. 

§  3.  The  administrator's  bond  with  security.  After  the  sur- 
rogate has  heard  the  parties  interested  in  the  estate  to  be  settled, 
(where  a  hearing  is  requested  or  deemed  proper)  as  to  the  per- 
son or  persons  to  be  administrator  or  administratorsi  and  defsig- 
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Dated  the  same,  be  requires  a  bond  of  administration  with  surety  Ch.  29. 
or  sureties  in  the  English  and  Massachusetts  form  before  stated  Art.  19. 
in  every  material  part.  The  penalty  of  the  bond  ought  to  be 
from  thirty  to  forty  per  cent,  larger  than  the  amount  of  the 
personal  estate  of  every  description.  To  ascertain  the  amount 
and  situation  of  the  estate,  the  surrogate  may  examine  wit- 
nesses as  he  may  think  proper,  and  he  may  appoint  persons  to 
examine  and  report  the  amount  on  oath,  and  such  circum* 
stances  as  he  may  direct.  Generally  the  sureties  ought  not  to 
be  connected  with  the  family  ;  but  this  rule  has  its  exceptions. 
The  sureties  after  all  their  debts  paid  must  be  worth  the  penal 
sum  of  the  bond  when  it  is  taken.  And  if  any  doubt  arises 
as  to  their  sufficiency,  they  mu$t  justify  before  the  surrogate 
viva  voce  usually,  but  affidavits  written  may  be  by  him  requir- 
ed and  filed.  This  last  is  a  good  provision,  and  ought  in  all 
cases  to  be  in  writing  and  recorded.  In  Massachusetts  too 
little  attention  has  beeq  given  to  the  sufficiency  of  the  sureties. 

^  4.  Administrator's  oath  and  letters  of  administration.  The 
oath  is  as  above  stated.  His  letter  of  administration  or  com- 
mission is  in  the  English  form,  adopted  in  Massachusetts.  It 
impowers  him  to  do  all  acts  necessary  and  proper  to  be  done 
in  settling  the  personal  estate  of  the  intestate. 

(^  5.  Inventory.  This  is  an  instrument  indented,  and  in- 
cludes the  goods,  chattels,  and  credits,  which  were  the  intes- 
tate's at  his  decease*  This  inventory  is  made  in  the  presencCi 
and  with  the  assistance  of  the  two  appraisers,  appointed  and 
sworn  by  the  surrogate  or  person  appointed  to  swear  them. 
The  appraiser  solemnly  swears,  that  he  will  truly,  honestly, 
and  impartially,  appraise  the  personal  property  of  A.  B,  of  Sec. 
deceased,  according  to  the  best  of  his  knowledge  and  ability. 
When  the  two  appraisers  are  sworn,  the  administrator  (or  ad- 
ministrators) as  the  case  may  be,  exhibits  to  them  all  the  per- 
sonal property  of  the  intestate  of  every  description,  as  all 
moveables,  shares  in  corporations,  and  partnerships,  property 
in  the  funds,  all  debts  due  to  the  intestate  from  all  persons 
and  bodies  politic,  public  or  private,  even  debts  due  to  him  on 
book  accounts,  all  they  appraise  at  their  true  value,  and 
credits  usually  at  par.  To  the  appraiser  the  administrator 
must  in  detail,  and  fairly  shew  every  part  of  the  said  personal 
property  come  into  his  possession  or  to  his  knowledge.  Some 
have  thought  that  creditors  have  the  best  right  to  be  appraisers, 
next  legatees  or  distributive  heirs ;  but  this  is  evidently  wrong, 
as  it  is  as  much  for  their  interest  to  appraise  too  high,  as  it 
would  be  fer  the  administrators  to  appraise  too  low.  If  there 
be  any  of  the  intestate's  personal  property  or  credits  in  a  pe- 
culiar situation,  this  peculiar  situation  ought  to  be  noted  by  the 
appraisers,  as  desperate  or  depreciated  debts  -  &c*    In  fact» 
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Ch*  29*  this  inventory  noust  be  so  made  as  to  aflTord  the  surrogate,  credl- 
Art*  19*  tors,  legatees,  and  distributive  heirs,  a  fair  and  accurate  view 
of  the  intestate's  personal  estate  of  every  kind ;  and  shew  as 
far  as  practicable,  the  true  amount  for  which  the  admtnistratur 
and  his  securities  must  stand  responsible.  This  inventory  thQ 
appraisers  sign,  as  also  the  administrator  or  administrators  ; 
Uiis  and  their  oaths  roust  be  returned  to  the  surrogate's  office, 
and  the  administrator  there  presents  them  to  the  appraisers, 
and  the  surrogate  causes  them  to  swear,  that  this  inventory 
contains  a  true  and  perfect  account  of  the  goods,  chattels,  and 

credits  of  deceased,  as  far  as  the  same  have  come  to 

their  possession  or  knowledge.  All  the  affidavits  and  oaths, 
with  the  inventory,  are  received  and  filed  in  the  surrogate's 
office. 

«^  6.  The  adminisiraior^t  duty  to  collect  all  the  personal 
estate^  and  to  convert  it  into  money.  This  he  must  do  as  ex- 
peditiously as  practicable,  and  to  this  end  he  must  pursue  all 
legal  and  prudent  measures ;  and  as  fast  as  he  can  obtain 
monies  he  must  pay  the  debts  in  legal  order,  and  at  the  end  of 
the  year  be  ready  if  possible  to  pay  legacies  and  distributive 
shares.  But  before  legatee^  and  heirs  are  so  paid,  they  must 
give  bonds  to  the  administrator,  or  proper  security  to  the 
amount  received,  to  indemnify  him  from  future  and  other 
claims  which  shall  appear  just,  or  be  recovered  by  suit.  The 
principle  is  the  same  as  in  Massachusetts,  it  eveiy  where  re- 
sults from  the  nature  of  the  case.  And  if  he  object  to  its  suf- 
ficiency when  tendered  to  him,  the  judge  or  surrogate  must 
decide,  and  when  approved  by  him,  he  makes  the  proper 
endorsement.  Debts  in  New  York  are  in  grades  as  in  Eng- 
land, not  so  in  Massachusetts. 

^  7.  Executors  in  JSTeto  York.  Their  powers  and  duties 
are  substantially  the  same  as  those  of  administrators,  as  above 
stated  and  explained.  The  difference  is  but  in  this  :  execu- 
tors must  cause  their  testators'  wills  and  codicils  to  be  proved 
in  the  county  in  which  the  testator  resided;  if  a  citizen  or  resi- 
dent die  from  home  or  abroad,  it  makes  no  diffisrence,  his 
domicU  governs  and  is  found  as  in  other  cases  ;  but  the  will  of 
an  alien  or  non-resident  must  be  proved  by  the  probate  judge. 
Any  one  appointed  in  a  will  to  execute  it,  is  an  executor, 
tl]ough  not  called  by  that  name.  The  executor  calls  the  wit- 
nesses to  prove  it  as  in  Massachusetts,  and  like  evidence  is 
required  to  prove  it  as  in  that  state  ;  and  as  in  that,  and  as 
before  stated,  the  executor  may  by  common  law  authority  do 
certain  acts  before  probate,  and  he  must  as  soon  as  practicable 
make  the  will  known  be.  in  order  to  expedite  the  settlement 
of  the  estate,  and  to  prevent  administration  being  granted.  In 
proving  a  will  in  New  York  the  witnesses  (among  other  things) 
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)9wear  tfaey  saw  the  testator  seal  and  deliver  it.  When  wit-  Ch  29. 
Besses  to  a  will  are  interrogated  in  special  disputed  cases,  their  Art..  19. 
testimony  is  recorded ;  and  where  no  other  proof  of  it  can  be 
had,  the  oath  alone  of  the  executor  will  prove  it ;  but  this  slen- 
der proof  is  admitted  cautiously  every  where.  After  the  will  is 
proved,  the  surrogate  or  judge  causes  the  executor  to  swear, 

the  instrument  is  the  last  will  and  testament  of deceased, 

as  far  as  he  knows  or  believes ;  that  he  will  truly  and  faith- 
fully perform  the  dudes  of  executor  to  it,  by  paying  his  just 
debts  and  funeral  charges,  and  then  the  legacies  contained  in 
it,  (if  any)  as  far  as  his  goods,  chattels,  and  credits  will  ex- 
tend and  the  law  requires ;  that  he  will  make  a  true  and  per- 
fect inventory  of  be. ;  and  that  he  will  render  a  just  and  true 
account  be.  when  thereto  required.  All  the  original  papers 
are  recorded,  and  copies  made  out  under  the  hand  of  the  sur- 
rogate, and  seal  of  office  affixed.  These  copies,  as  far.  as 
necessary,  are  the  executor's  authority. 

§  8.  The  deceased^s  reai  estate.  Executors  and  administra- 
tors in  New  York  have  no  more  to  do  with  this  than  in  Mas- 
sachusetts ;  that  is,  nothing  except  by  the  will,  or  license  of 
court.  Where  the  personal  estate  is  not  sufficient  to  pay  the 
deceased's  debts,  his  executor  or  administrator  by  statute, 
may  have  power  to  sell  so  much  of  the  real  estate,  or  of  the 
rents  and  profits  thereof  in  certain  cases  as  will  pay  the  debts. 
This  power  may  be  given  in  the  will,  or  by  die  surrogate  or 
probate  judge :  if  by  the  surrogate,  several  rules  must  be 
observed  :  1.  An  inventory  must  be  returned  :  2.  An  accu- 
rate account  of  the  personal  estate  rendered,  and  of  the  pro- 
ceeds of  the  sales  of  it :  3.  A  list  of  the  creditors  and  of  their 
respective  debts,  as  far  as  tliey  can  be  ascertained  :  4.  A  pe- 
tition to  the  surrogate  or  judge,  concisely  stating  the  case,  and 
praying  for  liberty  to  sell  so  much  of  the  real  estate  whereof 
the  testator  or  intestate  died  seized,  as  will  pay  his  debts  be. : 
5.  The  executor  or  administrator  swears,  the  facts  stated  in 
his  petition  are  substantially  true,  according  to  his  knowledge 
and  belief;  the  same  as  to  his  account  and  list :  6.  The  peti- 
tion, papers,  and  documents  accompanying  it  are  filed  by  the 
surrogate,  and  he  gives  an  order  of  notice  in  a  prescribed 
form,  by  him  dated  and  signed,  to  all  interested  in  the  estate 

of  Sec.  to  shew  cause  at  his  office  in on why  so 

much  of  the  real  estate  whereof  he  died  seized  shall  not  be 
sold,  as  will  be  sufficient  to  pay  his  debts.  The  order  requires 
full  six  weeks'  notice,  and  must  be  published  four  weeks  suc- 
cessively, beginning  six  weeks  before  the  day  appointed  to 
shew  cause  :  7.  When  the  surrogate  be.  orders  a  sale,  he 
ascertains  what  part  shall  be  sold,  where  all  need  not  be  sold. 
His  order  in  each  case  is  very  formal  and  particular. 
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Ch,  20.        L.  8.  At  a  coort  held  at on         ■  &e.,  redtes  tbe  po- 

Art.  19.    tition  of  &o.  has  been  presented  be.  stating  be.,  states  he 
issued  an  order  of  notice,  be.  the  notice  how  given         ,  states 

no  objection  (if  none)  at  tbe  daj  of  bearing ,  tiiat  on 

the  petitioner  appeared  before  the  said  surrogate,  where- 
on he  proceeds  to  bear,  be.  and  on  due  examination  dolfa 
find  and  adjudge,  that  the  personal  estate  of  be.  is  insufficient 
to  pay  his  debts,  that  the  executor  has  applied  it  be.  to  pay 
them,  as  far  as  be.,  that  it  is  necessary  the  whole  of  the  real 
estate  of  be.  be  sold  for  the  payment  of  his  debts  :  and  adds, 
and  therefore  the  said  surrogate  doth  order  and  direct,  that 

the  whole  of  the  real  estate  whereof  the  said died  seized 

be  sold,  that  the  said  executor  make^retum  of  his  proceedings, 
be.  to  the  end  the  same  sale  be  examined  be.,  and  if  found 
to  be  legally  made  be.  that  the  said  surrogate  shall  issue  a  fur- 
ther order,  confirming  such  sale,  and  direct  conveyances  to 
be  made  be.  according  to  the  provision  of  the  act  (of  April 
12,  1819)  entitled  be.,  and  that  the  monies  arising  be.  after 
the  confirmation  be.,  and  the  execution  of  the  conveyance  be. 
be  brought  into  the  ofiice  of  said  surrogate  of  the  city  and 
county  of  New  York. 

Another  order  of  sale,  nearly  in  the  form  of  the  last  above, 
except  after  citing  tbe  application  of  the  personal  estate, 
describes  the  estate  the  testator  died  seized  of,  and  adds, 
it  is  so  circumstanced,  that  a  part  cannot  be  sold  without 
manifest  prejudice  to  the  heirs  of  the  said  deceased  ;  so  orders 
a  sale  and  return  for  confirmation  be.,  as  above,  and  adds,  after 
paying  debts  be.  to  distribute  tbe  overplus  be.  among  the 
heirs  be.  Other  forms  of  long  orders  of  sale,  are  forms  in  the 
New  York  practice,  varying  from  the  above,  each  as  to  some 
particular  matter.  After  an  order  of  sale  is  so  obtained,  the  ex- 
ecutor or  administrator  must  advertise  for  six  weeks  the  pro- 
perty is  for  sale  at  public  vendue,  in  newspapers  named,  also 
notices  posted.  The  conditions  of  sale  fully  describe  the^ 
estate  to  be  sold  and  the  terms  of  sale.  The  sale  must  be 
completed  before  sunset  be,  and  the  said  conditions  must  be 
returned  to  the  surrogate  with  the  return  of  the  proceedings  of 
the  sale.  Proof  must  be  made  of  the  notice  to  sell,  and  it  is 
best  to  add  the  auctioneer's  affidavit,  stating  the  proceedings 
at  the  sale  and  the  result  of  it.  The  return  of  the  executor 
or  administrator  is  signed  and  sworn  to  by  him  ;  it  must  con- 
tain all  the  facts  briefly  and  clearly  stated.  The  surn^te 
examines  all  the  proceedings,  and  if  no  objection  be  made, 
confirms  the  sale,  and  gives  a  further  order  authorizing  a  con- 
veyance. This  last  order  very  concisely  states  al)  the  pro- 
ceedings, beginning  with  the  letter  of  administration,  that  tbe 
sale  has  been  legal,  be.  confirms  be. ;  then  follows  the  deed 
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eontaiaiiig  «U  the  orders  veriaiim  from  first  to  last*  If  the  Ch.  90, 
estate  sold  be  not  sufficient  to  pay  all  the  debts,  the  surrogate  Art.  1. 
assigns  to  eaeh  creditor  his  proportiou  as  in  cases  of  insol- 
TODcy,  after  several  months'  dehy,  occupied  by  proceedings 
as  prolix  and  expensive  as  those  above  stated  in  this  article* 
But  as  dilatory  and  expensive  as  these  proceedings,  in  selling 
the  real  estate,  or  in  leasing  or  mortgaging  it  to  raise  monies 
in  certain  cases  where  minors  are  interested,  are,  the  security 
found  in  such  proceedings  may  more  than  balance  the  evils 
arising  from  such  delay  and  expense. 

^  9.  It  will  be  observed,  that  these  proceedings  in  New 
York  in  the  cases  of  executors  and  administrators,  are  founded 
on  statutes  of  that  state  principally,  and  are  to  be  considered  in 
connexion  with  the  common  law  there  in  force  on  these  sub- 
jects, which  common  law  is  largely  stated  in  the  preceding 
articles  in  this  chapter,  and  in  chapter  149,  in  which  probate 
bond  and  many  probate  matters  are  considered.  This  portion 
of  the  common  law,  with  many  New  York  decisions  as  to  ex-> 
ecutors  and  administrators  stated  in  this  work,  with  said  statute 
matters,  will  affi>rd  a  pretty  fiill  view  of  the  law  of  New  York 
in  relation  to  the  powers  and  duties  of  execuitors  and  adminis- 
trators, and  suits  and  proceedings  by  and  against  them.  These 
proceedings  valuable  in  principle,  but  in  form  prolix,  may 
easily  be  shortened  by  avoiding  numerous  repetitions  in  almost 
every  paper,  the  less  necessary  as  almost  every  part  becomes 
a  matter  of  record.  See  the  Laws  of  Maine  as  to  Executors, 
Administrators,  and  Guardians,  Ch.  51  and  52,  pp.  159  to 
197. 


CHAPTER  XXX. 


ASSUMPSIT  BT  AND  AGAINST  FACTORS. 


Art.  1.  ^1.  A  factor  is  created  by  merchants'  letters,  and  2Mod.ioo.— 
has  a  salary  or  factorage,  and  must  answer  a  loss  incurred  by  ^"^-  ^^' 
his  exceeding  his  commission  ;  as  by  shipping  goods  to  a  ga^Li  vet/ 
wrong  port,  selling  below  the  price  ordered,  or  buying  above,  6i6.~Eq.  Ca. 

S^j%  Abr.  ooB«— * 

^  2.  A  factor's  rights  and  duties,  or  powers  and  obligations, 
result  not  only  from  the  principles  of  contracts  in  general,  but 
from  his  peculiar  trust  and  situation  in  commerce.  He  may 
sell  ptfitikabU  articles  without  instructions. 
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Ch.  30.        ^  3.  A  factor  is  not  liable  in  all  events,  as  a  carrier  is ;  bat 
Art.  2.      is  liable  on  the  principles  of  bailment,  before  stated,  in  gene- 
K,^^>r\J  ral ;  therefore,  he  is  not  liable  when  robbed,  if  he  do  the 
Jones  i^.—  best  in  his  power ;  and  such  is  his  interest,  he  is  a  witness  for 
130.— imp.  '  either  party  to  prove  the  contract,  though  he  has  Is.  in  the 
M-  P-  206.      pound  on  the  sales.    He  is  a  mere  go-between.     An  agent  for 
collecting  debts  merely,  is  not  one  within  the  Virginia  limita- 
tions act.     3  Cranch  454. 
Bui.  N-  P-  $  4.  The  nature  of  a  factor* 8  coniracts.     If  my  factor  6c- 

V.  s'ladeiv^  yond  sea,  buy  goods  for  me,  assumptU  lies  against  him,  and  if 

2  stra.  ii82.  be  sell  my  goods,  he  may  have  assumpsit  in  his  own  name;  for 
— 1  Esp.  107,  ijje  credit  will  be  presumed  to  be  given  ta  A»m,  and  the  promise 

made  by  him,  and  the  rather,  as  it  is  so  much  for  the  benefit  of 
*  trade.    His  implied  powers  considered,  13  Mass.  R.  178, 182* 

]^East48,63.      ^5^  By  a  general  rule  of  law,  however,  his  sale  creates  a 
R.  {1^.-2      contract,  between  me  and  the  buyer.    Hence,  if  a  factor  sell  for 
Atk.  394.—    payment  at  a  future  day,  and  the  owner  give  notice  to  the 
285      ^'       buyer  to  pay  him^  and  not  the  factor,  the  buyer  cannot,  after 
this,  pay  the  factor..    This  rule  may  not  hold  if  the  fiicioc  sail 
at  his  own  risk,  and  so  is  liable  to  die  owner,  though  the  buy- 
er never  pay  ;  "  for  in  such  case  he  is  debtor  to  the  owner, 
and  not  the  buyer  :"  but  this^  last  position  has  been  questioned 
since,  and  on  the  whole  overruled. 
1  Esp.  108,         %  6.  For  where  in  June,  1783,  a  cargo  of  wheat  was  con- 
109,  Escot  V.  signed  from  Ostend  to  the  pits.,  and  they  employed  one  Far- 
'  ^^  '       rer,  as  their  factor^  to  sell  it ;  it  was  proved  that  factors  in 
this  trade  have  a  del  credere  commission,  besides  factorage,  and 
never,  except  the  factor  faUs^  make  the  buyer's  name  known 
to  the  owners.     June  9,  Farrer  sold  two  hundred  quarters  of 
this  wheat  to  the  deft.    June  16,  Farrer  delivered  to  the  plts» 
the  wheat  not  sold,  and  the  names  of  those  who  bought  the 
rest ;    among  others,  the  deft.  Milward's  name.     June  20^ 
Farrer  failed.     The  deft,  claimed  a  right  to  off-set  with  Far- 
rer, but  judgment  was  for  the  pits.     See  2  Stra.  182. 

3  Wllfl.  73.         ^  7.  In  this  case  it  was  decided,  that  every  consignment  to 
v^SauodcTn.   ^^0  factors  jointly^  imports  tho  consignor's  assent  for  them  to 

trust  each  other,  with  all  the  goods ;  but  both  are  accountable 
for  the  whole,  and  joint  factors  are  as  co-obligors,  and  answer- 
able for  one  another  for  the  whole. 
?  o^'^uru*'       §  8.  A  factor,  to  act  faithfully,  must  do  with  his  principal's 
406!^i  £s^  goods  and  debts,  as  a  prudent  man  would  do  with  his  own  ; 
109.  and  he  is  a  factor  del  credere^  when  he  guarantees  the  credit  of 

the  buyer ;  and  he  may  sell  on  credit j  though  not  specially  au- 
thorized by  his  commission,  when  according  to  the  usage  of 

w  «i  11B4  ^*^®  *°  ^®  place. 

Tinch  V,      *      ^^^*  ^*  ^^  ^^*  ^  1 .  A  factor  has  a  lien  on  goods  consign-^ 
Walker,'citwl  1  £qp.  lO^r-1  Barr.  498.— 2 East  227.— 8  D.  k  £.  119, 129.  See  Lieiu 
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ed  to  him,  for  his  own  demands.   And  when  goods  consigned  to    Cn.  30. 
him  remain  in  ipecie^  they  are  not  subject  to  his  bankruptcy.    Art  2. 
So  if  a  bill  be  remitted  to  him  for  a  special  purpose^  and  be  K^^y^KJ 
not  disposed  of  or  paid  away,  when  he  becomes  a  bankrupt^ 
it  t^ill  be  considered  as  the  principal's,  and  by  him  recoverable 
in  assumpsit^  but  subject  to  the  f adores  lien;  but  be  must  have 
actual  possession. 

§  2.  In  this  case  assumpsit  was  brought  by  the  pits,  for  raon-  2.®'^''/?^' 
ey  had  and  received  by  the  defts.     The  pits,   were  assignees  ai.  Issignecs 
of  the  bankrupt.   The  defts.  were  his  factors.     He  consigned  of  s.  a  bank- 
goods  to  them,  which  as  his  factors  they  sold,  and  the  proceeds  ™  n^Sire  *cit- 
iu  their  hands  were  £5314.  17s.  9d. ;  they  paid  several  sums  ed  2  Mor. 
to  his  order,  and  on  his  account.     Ail  these  transactions  look  ^7^  to  292. 
place  between  his  committing  several  secret  acts  of  bankrupt- 
cy, in  December,  1751,  (after  which  he  appeared  abroad  as 
usual)  and  his  stopping  payment,  August,  1752.     Lord  Mans- 
field and  the  court  said,  a  factor  has  a  lien  for  commissions  and 
expenses.     **  So  on  goods  consinged,  while  they  remain  in 
his  possession^  for  the  items  of  general  account  with  his  prin- 
cipal ;"  but  here  the  goods  have  been  sold  and  turned   into 
money. 

^3.  If  a  creditor  knows  a  trader  is  likely  to  break,  and 
conceals  it,  and  secures  his  own  debt,  even  by  threats  of  legal 
process,  the  law  says  this  is  no  fraud.  If  a  factor  knows  the 
circumstances  of  his  principal  to  be  desperate,  and  advances 
money  on  his  bills  to  save  him  from  immediate  iailure,  it  is  no 
fraud,  but  a  meritorious  act ;  none  but  the  lender  can  suffer 
by  it.  And  if  the  factor  trust  to  the  arrival  of  goods  to  reim- 
burse him,  it  is  prudent,  but  no  fraud.  It  is  a  paradox  to  say 
a  man  is  guilty  of  9i  frauds  who  lends  his  money,  only  with  a 
prospect  of  being  repaid.  Men  every  where  lend  their  mon- 
ey to  traders  on  mortgages,  consignments,  and  securities  ;  be- 
cause they  suspect  their  circumstances,  and  will  not  run  the 
risk  of  the  general  credit.  A  new  trial  was  granted  on  the 
ground  the  defts.  bad  a  /ten,  not  only  for  their  commissions  and 
charges  on  the  sale,  but  for  their  said  advances. 

§  4.  If  a  bill  be  drawn  on  a  factor,  and   payable  out  of  ^^^'  *^*' 
goods  in  his  hands,  after  paying  prior  acceptances,  and  this  bill  Massias. 
is  accepted  by  him  generally,  he  must  pay  it,  though  there  be  . 
a  balance  due  to  him,  in  a  running  account  with  his  principal. 
By  his  special  promise  he  gives  up  his  lien. 

^  5.  This  idea  that  a  factor  has  a  lien  on  goods  while  in  his  ^^^  po><)  ^^^ 
possession^  has  been  extended  even  to  the  proceeds  of  them,    ' 
and  any  action  by  him,  or  against  him,  may  be  affected  accor- 
dingly.    Cowp.  254. 

^  6.  In  this  case  it  was  decided  that  a  dyer  not  acting  as  a  Greeii^i?^^. 

mer.— Same,W.  B^661.— 6  T.  R.  258.  Walker  v.  Birch. 
VOL.  I  77 
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Ch.  so.  factor^  but  merely  as  a  manufadurerj  has  a  Jien  only  for  dying 
Art.  3.  the  same  goods^  and  not  for  other  debts.  If  A  deposit  goods 
^^y^^  with  B  for  sale,  and  B  promises  to  pay  the  proceeds  to  A 
when  sold,  B  has  no  Ken  on  them,  if  not  sold,  for  his  balance 
of  his  general  account,  arising  from  other  articles  ;  for  he  de- 
prives himself  of  this  hen  by  his  special  promises  to  pay  over 
the  proceeds. 
8  T.  R.  119.  Art.  3.  Assumpsit  by  and  against  a  hctor;  goods  in  transi- 
783,  Kioloch  tUj  &£€.  ^  i.  In  this  case  Steine,  the  bankrupt,  in  Scotland,  sent 
^  *'  f*s  ^^'  ^  ^^S^  of  spirit  thence  to  London  by  sea,  to  Sandiman  b  Co. 
man,  9.  Craig!  ^  ^^^  course  of  his  trade  with  them,  and  drew  bills  on  them 
which  they  accepted,  in  confidence  of  receiving  the  cargo. 
They  had  £1200  a  year  in  lieu  of  commission,  and  one  fourth 
per  cent,  commissions,  and  five  per  cent,  for  monies  advanced  ; 
bills  of  lading  were  sometimes  sent,  but  more  generally,  not. 
When  the  said  cargo  arrived,  Sandiman  b  Co.  were  under 
acceptances  for  £29,000,  on  account  of  Steine,  £120O 
whereof  was  for  this  very  cargo  ;  before  which  time  they  had 
received  the  bills  of  this  cargo,  unendorsed,  and  an  invoice  of 
the  goods;  and  February  15,  1788,  had  insured  the  cargo  id 
their  own  names,  and  at  their  own  expense.  This  ship  arriv- 
ed February  21,  the  day  after  Sandiman  b  Co.  had  stopped 
payment ;  at  which  time  they  told  the  captain  they  were  bank- 
rupts, and  did  not  think  themselves  authorized  to  meddle  with 
the  cargo ;  March  8,  they  paid  him  six  guineas  in  part  of  the 
freight ;  March  1 5,  he  for  the  first  time  refused  to  deliver  the 
goods  to  the  assignees  of  Sandiman  b  Co.  Steine  had  writ- 
ten to  them  to  unload  when  the  ship  arrived ;  their  bill  had 
not  been  paid  ;  Steine  stopped  payment  February  23 ;  and 
March  3,  a  sequestration  was  granted,  under  which  Craig  stop- 
ped the  goods  and  sold  them. 

Judgment  for  Craig,  the  deft.,  in  favour  of  the  title  of 
Steine,  the  consignor :  First,  because  the  consignor  may  stop 
goods  in  case  of  the  irtsolvency  of  the''  consignee,  before  they 
get  into  his  actual  possession  ;  for  the  contract  between  them 
IS  founded  on  the  idea  that  the  consignee  is  able  to  pay  for 
them.     A  constructive  possession  is  not  sufiScient. 

Second.  The  acceptance  of  a  hUl  is  never  held  equivalent 
to  payment ;.  for  in  case  of  the  insolvency  of  the  acceptor,  the 
drawer  most  probably  must  pay  it 

Third.  A  factor  has  a  lien  on  all  consignments  for  a  gene- 
ral balance,  with  this  restriction,  that  he  has  obtained  actual 
possession  of  the  cargo. 

Fourth.  Payment  of  a  part  of  the  freight  cannot  be  con- 
sidered as  taking  possession  of  the  goods. 

Fifth.  ,  The  captain  could  only  deliver  the  goods  to  Sandi- 
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man  &  Co.,  asftictorSf  for  without  an  endorsement  of  the  bill    Ch.  30* 
of  lading,  he  could  not  deliver  the  goods  to  them  as  ovmers*       Art  4. 

Sixth.     If  Sandiman  &  Co.  bad  once  got  possession^  then   y^'y^^ 
they  might  have  insisted  on  their  /ten,  and  so  far  in  this  action 
have  recovered  the  proceeds*     The  above  judgment  was  af- 
firmed in  the  House  of  Lords :  and 

Seventh.  Held  farther,  to  be  a  case  between  principal 
and  factor ;  so  stopping  in  transitu  was  out  of  the  question, 
which  applies  only  as  between  vendor  and  vendee^  as  in 
4  Burr.  8^.  Consignment  above. 

Art.  4.   Case  for  not  making  insurance  fyc.  "§  1.  If  the  4Buit.  2060, 
principal  order  the  factor  to  insure  the  goods,  and  he  have  campbeU. 
monies  of  his  principal's  in  his  bands  to  pay  the  premium,  and  Mai.  Lex 
he  neglects  the  insurance  and  gives  no  notice,  he  shall  pay  the  ^'^^'  ^' 
loss ;  see  Abrahams  v.  Davenport,  art.  11. 

^  2.  This  was  an  action  of  the  case  for  not,  insuring.     In  2  T.  R.  187, 
Feb.  1785,  the  pit.  owing  the   deft.  £850,  mortgaged  to  him  ^eTies/'^*^ 
the  pit's,  interest  in  the  goods  and  freight,  to  pay  August  1785< 
In  July,  1785,  the  pit.  in  a  letter  enclosing  the  bill  of  lading, 
directed  the  deft,  to  get  insurance  on  the  goods  and  freight, 
being  shipped  from  Dominico  to  London.      This   direction 
could  not  have  been  received  before  the  mortgage  became  • 
absolute.     The  deft,  got  insurance  on  the  goods,  but  not  on 
the  freight ;  the  proof  was,  that  the  deft,  received  a  letter 
from  the  pit.  Verdict  for  the  pit. ;  and  a  new  trial  was  refused 
an  these  principles : 

First.  The  pit.  had  an  insurable  interest  in  his  right  to 
redeem. 

Second.  The  application  to  the  deft,  to  insure  was  in  the 
usual  course  of  trade,  and  he  gave  no  notice  of  his  dissent. 

BuUer  J.  stated  three  general  prmciples.  First,  ^*  where 
a  merchant  abroad  has  effects  in  the  hands  of  his  correspon- 
dent here,  he  has  a  right  to  expect  he  will  obey  an  order  to 
insure  ;  because  he  has  a  right  to  call  these  effects  out  of  the 
other's  hands  when,  and  in  what  manner  he  pleases." 

Second.  *'  Where  the  merchant  abroad  has  no  effects  in 
the  hands  of  his  correspondent,  yet  if  the  course  of  dealing 
between  them  be  such,  that  the  one  has  used  to  send  orders 
for  insurance,  and  the  other  to  comply  with  thefn,  the  former 
has  a  right  to  expect  that  bis  orders  for  insurance  will  still  be 
obeyed,  unless  the  latter  give  him  notice  to  discontinue  that 
course  of  dealing." 

Third.  "  If  the  merchant  abroad  send  bills  of  lading  to  his 
eorrespoodent  here,  he  may  ingraft  on  them  an  order  to  insiire, 
as  the  implied  condition  on  which  the  bills  of  lading  shall  be 
accepted,  which  the  other  must  obey  if  he  accept  tbem,  for  it 
is  one  entire  transaction."    Here  the  deft,  could  not  accept 
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Cii.  30.  the  bill  of  lading,  and  reject  the  insurance^  the  same  if  the 

Art.  6.  defts.  had  limited  the  broker  to  too  small  a  premium^  and 

\^r\^^^j  hence  no  insurance.     So  if  the  factor  make  a  blunder  in  the 

2  T.  R.  1S8,  policy  by  which  it  is  void ;  but  he  Is  not  liable  if  he  act  dili-^ 

Wallace  r.  gently,  and  in  the  usual  mode  of  doing  business.     But  if  a 

Smiib  V.  Co-  nierchant  direct  his  factor  to  insure,  and  be  charges  him  with 

logan.—  it  as  if  done,  and   a  loss  happens,  he  is  liable  as  insturer,  but 

TuhalT^'  not  as  his  agent. 

Short.  Art.  5.  Factor  answerable  when  he  savet  his  awn  debt.    If 

Mai.  Lex  "^X  factor  sell  bis  goods  to  A,  payable  at  a  future  period  on 

Mer.  82.—.  his  own  account  and  is  paid  at  the  time,  and  in  the  mean  time 

aS^Ilca^Ch  '^^  ™y  monies  lie  in  A's  hands  unpaid,  for  goods  such  factor 

25,  70.—  formerly  sold,  he  shall  answer  for  my  monies,  though  he  never 

2  Veseyao.—  receive  them;  for  it  is  a  fraud  in  him  to  neglect  my  debt 

^^      '    when  he  collects  his  own.     If  he  run  his  principalis  goods  or 
makes  a  false  entry,  he  is  answerable. 

When  a  factor  may  sue  in  his  own  name  for  the  use  of  the 
principal,  see  post,  art.  11. 

Mai.  Lex  Abt.  6.    fVhere  liable  or  not^  on  account  of  duties  saved. 

Mer.  8;},  103.  {j  1 .  If  a  factor  unawares  or  of  purpose  save  the  duties,  and 

--  ao.  a.  tjjgfgby  the  goods  are  forfeited,  and  this  without  the  privity  of 
the  principal,  he  shall  answer  the  value  of  them  to  the  princi- 
pal 'y  Otherwise,  if  the  factor  enter  according  to  his  letter  of 
advice,  or  invoice.  So  if  the  factor  take  usury,  he  is  liable  if 
the  debt  be  lost. 

SSaJk.236.  §  2.  A  factor  of  the  East  India  company  carried  £1200 
in  gold  to  India,  and  there  saved  th^  duties  due  on  it,  and  it 
was  held,  that  this  was  at  his  peril,  and  that  he  and  not  the 
company  should  have  the  benefit  of  saving  the  duties,  for  they 
were  bound  to  pay  them,  and  therefore  cannot  make  title  to 
them  against  one  who  has  the  possession. 

5  Com.  D.  50.      ^  3.  But  it  is  otherwise  if  the  factor  does  not  pay  the  duties 

— Ca.  Ch.  30.  to  his  own  government.     And  if  he  falsely  enter  his  princi- 
*      pal's  goods  at  the  custom-house,  or  run  them,  whereby  they 

Lawson  v.  *    ^^^  seized,  the  factor  must  make  good  all  the  principal  sufiers. 

Kirk.  though  the  factor's  commission  be  general. 

3  Mass.  R.  ^  4.  In  this  case  the  court  decided,  that  if  a  factor  abroad 
r^Nuttinf"*"  runs  goods  of  his  principal,  and  loses  them  by  seizure,  he 
«dmr.      '      roust  answer  for  them  to  him,  unless,  first,  he  conforms  to  the 

law  of  the  place  ;  or  second,  he  was  specially  authorized  by 
his  principal  to  do  as  he  did  ;  or  third,  the  property  could  not 
be  otherwise  managed,  and  that  this  fact  was  known  to  his 
principal  when  he  made  the  consignment. 

4  Mass.  K.  ^  5.  Held^  that  if  one  at  his  own  risk  engage  to  transport 
Aiwlio"*^^^ "  goods  against  all  dangers  but  those  of  the  sea,  and  they  are 

stolen  "ashore,  he  is  liable  to  account  to  the  consignor  for  the 
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vUvte  at  the  place  of  shipment,  deducting  the  agreed  commis-    Ch.  30. 
sion.  ^rt,  8- 

Where  a  third  person  is  discharged  of  his  promise  to  ac-  K^^y^j 
count  for  goods  to  the  factor,  by  accounting  for  tbem  to  the 
owner,  Ch.  9,  a.  5,  s.  10. 

Art.  7.  A  factor  cannot  pawn  for  his  own  debt  his  princi-  ^tra-  ^^'s* 
pal's  goods,  or  goods  entrusted  to  him  for  sale,  5  Vesey  jr.  xash*!^  T. 
211.     Agent  cannot  pledge  his  principal's  stock.  R.  614,  Dau- 

^  1.  In  the  year  1792,  the  pits,  consigned  goods  to  a  broker  ^JJII^'^t 
to  be  sold  by  him  as  their  factor.    In  1793,  he  pledged  these  6,  M'Combie 
with  the  defts.  for  £325.    Judgment  for  the  pits. ;  and  held,  «'•  Davies. 
that  they  need  only  tender  to  the  factor  what  they  owed  him ;  l^^{\[^^i 
but  need  not  tender  his  debt  to  the  pledgee  in  order  to  re-  sea. 
cover   the  goods,    for   the  factor's  power  was  to    sell,  not 
pledge  his  principal's  goods. 

§  2.  In  this  case  the  pits,  put  into  the  hands  of  A.  Carter,  2  Mass.  R. 
a  retail  shopkeeper,  the  goods  in  question,  under  an  agreement  ^haw—*^ 
between  him  and  the  pits.,  that  all  goods  so  put  into  his  hands  i  East  336.— 
should  be  sold  on  their  account  and  risk,  and  should  all  be  ^  ^^t  ^7, 
distinctly  marked  with  a  large  K,  and  kept  separate  from  Car-  ^^  )^nis  en- 
ter's own  goods.     When  any  of  them  should  be  sold,  the  bills  doned  blank, 
of  parcels  were  to  be  so  marked  to  shew  they  were  the  pit's,  rjj ^iy' ^' 
goods,  so  all  monies  or  notes  were  to  be  immediately  paid  to  «.  Martin— 
them,  and  Carter  was  to  be  allowed  a  commission  of  five  per  4  Johns,  r. 
cent.,  and  an  additional  allowance  in  case  a  certain  profit  speci-  J^'H^  ^** 
fied  was  made.  Carter  borrowed  monies  on  his  own  account  of  i  Maule  & 
the  defts.,  and  pawned  these  goods  as  collateral  security,  and  ^^^'  ^'  ^^^' 
delivered  them,  and  the  pawnees  were  to  sell  them  if  the 
terms  of  the  loan  were  not  complied  with.     The  defts.  were 
ignorant  of  the  pit's,  interest  in  the  goods.     Carter  failed,  and 
the  pits,  demanded  these  goods  of  the  defts.,  the  pawnees,  and 
recovered  in  trover ;  though  it  was  urged  tbatlhe  defts.  had 
reason  to  think  the  goods  were  Carter's,  who  kept  an  open 
shop  in  which  these  goods  were  exposed  to  sale  with  his  own. 

<J  3.  Nor  can  the  factor  pledge  the  goods  by  pledging  the  ^Easti7,44, 
bill  of  lading,  but  see  1  Bos.  &  P.  648,  651,  as  to  endorsed  Thornton, 
bills  pledged,  and  to  the  amount  of  his  lien. 

Art.  8.   Where  the  price  of  goods  sold  is  thefaetor*s  or  the 
principals. 

^  1.  Assumpsit^  money  had  and  received.     Pits.,  partners  7  East  6— 
beyond  sea,  consigned  tar  to  Scott,  (other  than  the  pit.)  the  ^J^%  ^^i 
bankrupt,  as  their  factor.    He  sold  it  to  C.  &  J.  Owen,  agreed  al.  v.  Surman 
to  deduct  £31  he  owed  them,  and  took  their  notes  for  the  &  &l  defts. 
balance,  payable  in  four  months.     He  became  a  bankrupt  five  5^^°  n4S 
days  after  the  sale  of  the  tar,  and  delivered  the  notes  to  his    '    ' 
ass^ees,  the  defts.,  who  received  the  monies  due  on  them, 
and  confirmed  his  sales;  also  received  the  bounty  money 
aUowed  to  importers. 
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Ch.  30.  JodgmeDt  for  the  pits*  for  £327.  lOi.  the  proceeds  of  die 
Jlri»  S.  t&r,  deducting  freight  aod  charges,  aod  £31.  Thb  ofi-set  for 
X31  being  the  same  as  if  Scott  had  received  £31  ia  moDejr 
before  he  became  a  bankrupt.     Also  held, 

First.  If  the  price  of  the  tar  had  been  paid  to  the  bankrapt 
before  his  bankruptcy,  and  bad  not  been  laid  out  by  him  in 
any  specific  thing  to  distinguish  it  from  the  rest  of  bas  estate, 
the  pits,  could  not  recover  in  this  action,  but  must  come  io  as 
creditors,  for  money  has  no  ear  niark^ 

Second.  If  the  goods  had  remained  in  specie  imsold  in  the 
bankrupt's  hands  at  the  time  of  his  bankruptcy,  the  pits,  might 
have  recovered  them,  for  they  may  be  distinguished  from  hb, 
and  said  notes  are  within  the  same  reason. 

Third.    The  rule  is,  if  I  receive  money  to  pay  to  another, 

or  to  apply  to  a  particular  purpose,  and  do  not,  1  am  liable  to 

this  action.    The  money  received  on  the  notes,  and  bounty  by 

the  defts.,  belonged  to  the  pits,  and  ought  not  to  be  applied 

to  pay  the  bankrupt's  debts. 

Gomli  V.  Fourth.  Cites  Gurrall  v.  Culium.  Pit.  in  Ireland  empteyed 

™'         B.  fe  M.  as  his  factors  in  London  to  sell  his  goods ;  they 

sold  a  parcel  to  J.  S.  for  £20.     The  pit.  did  not  know  to 

whom  the  goods  were  sold,  nor  J.  S.  whose  goods  they  were, 

but  they  were  delivered  to  him  as  tlie  goods  of  B.  &  M.,  and 

so  charged.     Before  ibis  £20  was  paid,  B.  b  M.,  the  factors^ 

became  bankrupts,  and  the  deft.,  their  assignee,  received  this 

£20  of  J.  S.  the  buyer.     The  pit.  sued  for  money  had  and 

received,  and  recovered  against  the  deft.,  the  factor's  asagnee, 

for  the  £20  was  not  due  to  him,  but  his  principal,  the  owner 

of  the  goods.     And  a  factor  has  no  lien  as  to  debts  accrued 

before  he  becomes  factor. 

r^k^'w*f*       ^^'  '**  ^'^'^  case  for  money  had  and  received,  the  court 

]er&  al.,  as-  ^^^^  ^^^^  ^'U^  remitted  to  a  factor  or  banker,  while  unpaid,  are 

signees  of       in  the  nature  of  goods  unsold  ;  and  if  the   factor  become  a 

JeDuer.  bankrupt,  they  must  be  returned  to  his  principal,  subject  to 

such  lien  as  the  factor  may  have  on  them.     The  quesdon 

madeVas,  whether  the  bills  remitted  to  Jenner,  the  bankrupt, 

were  to  be  considered   as  money  paid  to  him,  or   as  goods, 

merely  deposited  in  his  hands,  as  factor  or  agent  to  the  plu, 

who  sent  to  him  the  bills.     Adjudged  to  be  as  goods  so  depoa^ 

ited. 

r^Vm  d°r!      ^  ^-  '^^^  principal  sent  gold  to  his  factor  for  a  pariicular 

850.—^  Salk.  purpose ;  be  failed  and  the  principal  recovered  it  back :  and 

160.  the  same  principle  holds  as  to  monies,  if  identified  by  some 

mark. 
iVes.  609,         ^  4.  A.  in  London  ordered  hia  factor  at  Ostend,  to  boy  him 
Wilson^  '^     goods,  at  a  itated  price,  which  he  exceeded,  and  sent  them.    A 
refused  the  contract,  but  sold  the  goods  a$  hi$  oum,  and  at  a 
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titk..   A 18  not  a  factor  in  this,  but  having  accepted  and  sold    Ch.  30. 
them  Of  his  own^  he  «m«  hdd  liaUe  to  his  factor  abroad^  at  the    Art,  8. 
price  hegave^  and  that  this  factor  might  have  assumpsit  for  the  V,^v^^^ 
price  of  the  goods. 

^  5.  If  a  factor  who  sells  under  a  del  credere  commission  J/^  ^  ^^» 
sells  goods  as  his  onm^  and  the  principal  is  not  known  to  the  ciageett^ 
buyer,  he  may  off-set  any  demand  he  has  on  the  factor,  in  part  7  D.&E.360. 
pay  for  the  goods,  when  sued  by  the  principal.     In  this  case  4g9._Ji"'Bac. 
the  factor  has  the  price,  so  far  only  as  he  owes  the   buyer.  299! 
And  this  off-set  operates  as  payment  as  far  as  it  goes. 

^  6.  Dowding,  a  clothier,  employed  Jefiries  as  Aw  factor,  ^^.'^P  ^^> 
and  borrowed  £3000  on  the  credit  of  A,  and  got  Jeffries  to  ^  ai.  assign- 
join,  as  surety  in  the  bonds  for  this  sum,  on  agreeing  to  vest  ees  of  Dow- 
said  monies  in  cloths  and  to  send  them  to  Jeffries,  his  factor,  ^n«t»-Oood- 
who,  as  factor,  sold  the  cloths  marked  J.  Dowding,  to  the  deft, 
before  Dowding  committed  any  act  of  bankruptcy,  but  did  not 
receive  the  money  for  them  until  after  the  action  was  brought. 
The  deft,  knew  Jeffries  to  he  factor.     He  sold  in  his  own 
name,  and  in  the  usual  course  of  business.     Dowding's  as- 
signees, the  pits.,  gave  notice  to  Goodwin  not  to  pay  the  mon- 
ies to  Jeffi*ies,  but  Groodwin  paid  them  to  him,  after  this  no- 
tice. . 

Assumpsit  for  goods  sold  be.  was  brought,  and  judgment, 
for  the  deft*  The  pits,  argued  that  Jeffi-ies,  the  factor,  was 
not  a  creditor  to  Dowding,'  the  principal,  when  the  action  was 
commenced,  as  the  factor  had  not  paid  as  such  security,  and 
that  he  had  no  lien  on  the  price,  which  is  a  tye  on  the  thing, 
and  holds  only,  while  it  is  in  the  custody  of  the  party ;  but 
here  the  factor  has  sold  the  goods,  and  parted  with  the  posses- 
sion, and  so  has  lost  his  lien  ;  but 

Lord  Mansfield  and  the  court  decided  that  the  deft.,  the 
buyer,  held  the  money ;  the  factor  and  assignees  of  the  prin- 
cipal were  disputing  about  it.  After  notice  to  the  deft.,  and 
indemnity  offered,  he  was  bound  to  hold  his  hand,  and  became 
liable  to  the  true  owner.  The  factor  ^'  claims  the  money  as 
having  a  lien  upon  it."  "  We  think  a  factor  who  receives 
cloths,  and  is  authorized  to  sell  them  in  his  own  name,  but 
makes  the  buyer  debtor  to  himself,  though  he  is  not  answera- 
ble for  the  debts,  yet  he  has  a  right  to  receive  the  money  : 
his  receipt  is  a  discharge  to  the  buyer,  and  he  has  a  right  to 
bring  an  action  against  him  to  compel  the  payment."  The 
principal  can  sue  the  buyer  for  the  price,  only  ^^  where  the  fac- 
tor has  nothing  due  to  him,^^  Here  the  factor  had  a  Ken  by 
agreement.  And  after  stating  some  other  matters,  the  court 
said,  "  therefore,  we  are  all  most  clearly  of  opinion,  that  the 
factor  has  a  lien  on  the  price  of  goods  in  the  hands  of  the 
buyer." 
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Ch.  30.        §  7.  In  this  case  Allen  brought  two  bhds.  of  wgtr  from 

Art.  9.     the  West-ladies,  and  stored  tbeoi  in  Gloucester,  and  then  sent 

V/v*V.p    them  by  one  Bishopi  a  coaster,  to  Boston,  to  be  sold  byBish- 

Mftfls.  S.  Jud.  op,  as  a  factor*     He  not  immediately  finding  a  market,  Janu- 

rm'Ent^    ary  25,  J  796,  put  the  sugars  into  the  deft's.  store,  on  the  long 

Aiieo  p.      '   wharf  in  Boston.    February  3, 1795,  he  sold  them  and  receiv- 

Pierc«,  jr.       ed  the  money,  and  passed  it  to  Bishop's  credit,  who  owed  him 

the  amount.     Allen  sued  Pierce  ibr  money  had  and  received  ;. 

and  the  court  held. 

First.  Where  a  factor,  or  one  trusted  with  my  property  to 
sell,  sells  it  to  A  and  receives  the  money,  A  is  not  afterwards 
liable  to  pay  me,  the  real  owner  of  the  goods,  though  my  fac- 
tor misapply  the  money,  or  converts  it  to  his  own  use. 

Second.  If  one,  so  bebg  factor,  sell  my  goods  to  A,  and 
before  A  has  paid  the  factor^  I  give  him  notice  the  goods  were 
mine,  and  demand  payment ;  after  that  A  pays  the  factor  at 
his  peril ;  and  if  be  pays  him,  he  will  be  held  to  pay  me 
also. 

Third.  It  is  not  material  whether  A,  on  buying  the  goods  of 
my  factor,  pay  him  the  money,  or  take  them  at  an  agreed  price, 
in  payment  of  the  factor's  debt,  or  take  them  in  payment  of 
such  debt,  at  a  price  afterwards  to  be  fixed. 

Fourth.  The  main  point :  if  A,  who  buys  the  goods  of  my 
factor,  when  he  buys,  or  has  reason  before  he  pays  him  to  be- 
lieve  the  goods  are  mtne,  and  not  the  factor* s  property,  and  af- 
terwards parses  the  proceeds  to  the  factor's  credit,  in  dis- 
charge of  bis  debt,  yet  A  shall  pay  me,  and  may  take  back 
his  credit  given  to  the  factor. 

Bishop  was  admitted  as  a  witness,  and  testified  that  when 
he  delivered  the  sugars  into  Pierce's  store,  he  told  him  they 
belonged  to  Allen.  Judgment  for  him ;  for  if  Pierce  bought 
them  of  Bishop,  the  fact  was  proved  that  he  (Pierce)  was  in- 
formed they  were  Allen's  property  before  they  were  sold,  and 
the  buyer  cannot  set-off  with  the  factor,  when  the  buyer  knows 
the  goods  are  his  principal's.  2  Cain.  Er.  341,  Brown  b  al. 
9.  Robinson  &  al. 
MaI-  Lex-  Abt.  9.   Where  the  factor  will  he  deemed  to  have  acted  o% 

Mer.  82, 88.     « •  ^  •' 

—5  Com.  D.  '**'  *'**''*  account. 

Merchant  3.  ^  1.  If  a  factor  by  order  of  a  merchant  buy  goods  above  the 
price  set  to  him,  or  not  of  the  quality  directed,  the  merchant 
may  disclaim  them,  and  the  factor  must  keep  them  on  his  own 
account. 

^OMod  ^      ^  ^'  ^  '^  ^®  "^"y  according  to  his  orders,  but  ships  them  to 
144.  another  place  than  the  one  directed.     So  if  he  sell  an  article 

below  the  price  directed  to  him,  he  must  make  good  the  loss, 
unless  b^  can  give  a  good  reason  for  his  conduct. 
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^  Sfc  So  if  he  buy  goods  according  to  orders  and  then  the    Ch.  30. 
price  rises,  and  he  fraudulently  send  them  to  another,  against    Art,  9. 
his  orders,  and  take  the  benefit  of  the  rise  of  price,  the  mer-  V^^W/ 
chant  shaU  recover  damages  against  him  by  the  law  merchant. 
So  if  he  by  his  principal's  advice,  or  with  his  money  or  credit, 
buy  goods  on  his  account,  and  give  no  notice  thereof  to  him, 
but  sells  them  on   his,  the  factor's,  account  and  benefit,  the 
principal  shall  recover  the  benefits. 

^4.  So  if  the  factor  sell  his  principal's  goods  to  a  man  dit^ 
ereditedy  and  who  cannot  usually  buy  goods  at  the  ordina- 
ry price,  as  others  can,  and  he  fails,  the  factor  shall  pay  his 
principal  for  the  goods,  unless  he  can  prove  he  was  ignorant 
of  the  party's  insolvent  condition,  or  that  he  sold  him  goods  of 
his  own,  be ;  or  that  he  had  a  commission  firom  his  principal, 
to  deal  with  him  as  if  it  were  for  his  own  proper  goods. 

And  a  factor  of  common  right  is  to  sell  for  ready  money, 
unless  the  usage  be  otherwise,  and  even  perishable  goods.  ^^^ ,  £^^ 
Willes  406 ;   3  Bos.  b  P.  489  ;    1  Bay.  294  ;  3  Johns.  R. 
314;  2Cain.  Er.  341. 

^  5.  In  this  case  A,  a  factor,  sold  B's  goods  in  his  own  name  3  Bos.  b  P. 
to  C;  he,  without  paying  for  them,  sent  another  parcel  to  A  to  ^'^^,^' 
sell  for  C,  not  having  employed  A  as  a  factor  before.     C  be-  Mauhews. 
came  a  bankrupt,  and  his  assignees  claimed  the  goods,  C  so 
sent  to  A,  which  remained  unsold,  tendering  the  charges  on 
them.     A  refused  to  deliver  them,  claiming  a  lUn  on  them 
for  the  price  of  his  goods  he  had  sent  to  C,  and  sold  to  him  ; 
the  balance  between  A  and  B  being  in  A's  favour.     C's  as- 
signees recovered  in  trover  against  A,  for  the  value  of  the 
goods  sent  him  by  C. 

^  6.  If  the  factor  sells  the  principal's  goods  at  a  less  price  Reeves*  D.  IC 
than  directed,  yet  the  buyer  holds  them  ;  and  the  factor  in  p^i'^jf  ***'  ^' 
bis  own  name  may  sue  him,  and  though  the  buyer  knew  they 
were  the  principal's. 

.  ^  7.  Brokers.  A  broker  sues  for  a  commission  for  getting 
freight :  it  is  no  objection  the  charter-party  procured  was  such 
that  if  the  charterer  failed  to  procure  certain  licenses  the  voy- 
age would  be  illegal.  5  Taunt.  R.  521,  629,  Haines  if. 
Bush. 

^  8.  The  owner  of  goods  consigns  them  to  A,  directing 
him  to  pay  the  net  proceeds  to  B  ;  A  employs  C,  a  broker,  to 
sell  them  and  receive  the  money  ;  B  can  recover  from  C  only 
the  proceeds,  subject  to  the  same  deductions  and  allowances 
as  A  was  entitled  to  make  in  account  with  the  owner  consign- 
ing them.     5  Taunt.  R.  584,  587,  Blackburn  v.  Kymer. 

^  9.  A  broker  is  employed  to  sell  goods,  and  sells  them  for 
a  bill  at  two  months,  and  himself  draws  on  the  buyer  for  the 
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Ch.  30.    amount ;  he  is  ansvrerible  on  the  bill  to  the  principal.  5  Taunt. 
Art.  10.    R.  749,  751,  LeFevre  r.  Lloyd. 

V/y^^  ^10.  The  pits,  consigned  goods  to  their  factor,  who  for 
want  of  funds  to  pay  freight  and  duties,  agreed  with  the  defta. 
to  take  charge  of  the  goods,  pay  the  freight  and  duties,  and 
sell  the  goods,  and  have  half  of  the  commissions  on  the  sale  ; 
defts.  paid  the  freight  and  duties  and  received  the  goods  ;  after 
which  the  factor  become  a  bankrupt,  having  before  told  the 
defts.  the  goods  were  the  pits'.,  but  the  deft  sold  them.  Held, 
in  trover,  the  defts.  could  not  retain  for  freight  and  duties,  af* 
ter  deducting  the  balance  due  from  the  factor  to  the  pits,  at 
the  time  of  the  bankruptcy.  2  Maule  b  Sel.  R.  298,  301 , 
Solley  ii  al.  v.  Rathbone.  The  agreement  with  the  defis.  was 
a  fraud  on  the  pits. :  there  was  no  privity  between  them  and 
the  defu. 
10  Johns.  R.  ^  U.  The  pit.,  a  merchant  of  New- York,  brought  asMump- 
t^*^*uS^  ^  ^  recover  of  the  defts.,  merchaifts  in  Martinique,  the  pro- 
li  al.  ceeds  of  goods  consigned  ;  and  held,  if  a  factor  or  consignee 

inform  his  principal  of  the  sale  of  his  goods,  consigned  to  the 
factor  &c.,  he  may  wait  the  principal's  direction,  as  to  the 
mode  of  remittance  of  the  proceeds  ;  and  is  not  liable  to  an 
action,  till  in  default,  in  not  remitting  the  proceeds,  or  paying 
them  according  to  his  principal's  order.    The  defts.  often  ask- 
ed for  orders,  and  it  seems  they  conducted  according  to  the 
course  of  that  trade. 
Co.  L.  89.—       Art.  10.  Account  at  common  law  liei  agaimt  a  factor  as 
MS^se^Bail-  ^^^^  ^  ^^H^iffs  o,nd  he  has  his  reasonable  (Ulowance. 
menu.  ^  I«  And  it  is  a  good  discharge  before  auditors  to  say  the 

ship  was  overloaded,  and  the  goods  thrown  overboard  in  a 
tempest.  Also,  that  he  was  robbed  of  them  without  his  fault 
or  negligence. 

^  2«  Where  a  factor  may  sue,  or  be  sued  in  his  own  name ; 

see  art.  1,  Gonzales  r.  Sladen  &c  al.     Where  he  may  be  a 

witness ;  see  above,  and  Peake  on  Evidence  ;  and  Evidence, 

post. 

Bnl.  N.  P.  ^  3.  Generally  a  factor's  sale  creates  a  contract  between 

lisT^rETp  ^®  owner  and  buyer.     Hence,  if  the  factor  sells  for  payment 

107,106.        at  a  future  day,  and  the  owner  gives  notice  to  the  buyer  to 

pay  him,  the  owner  may  recover ;  but  it  may  be  otherwise,  if 

the  factor  sells  the  goods  at  his  own  risk  :  ttiat  is,  to  be  liable 

to  the  owner  at  all  events,  and  if  the  buyer  never  pay.     This 

may  be  tiie  caae  if  the  owner  give  a  del  credere  cowunissum; 

for  then  such  a  sale  is  in  pursuance  of  his  authority  ;  but  if 

there  be  no  such  commis^on,  it  is  difficult  to  see  bow  the  fao 

tor,  by  so  selling,  can  limit  to  himself  the  owner's  security. 

^  4.  A  factor  can  never  sue  or  be  sued,  or  plead  in  outer 
droit.    If  he  sue  or  be  suable  at  all,  it  is  in  bis  own  right,  upon 
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his  owa  contracts.  Hence,  in  pleading,  the  only  question  pe-  Ch*  30. 
culiar  to  him,  is  the  question,  when  he  may  himself  sue  or  be  Art.  11. 
sued  in  hia  aim  name  ;  or  when  his  principal  must  sue  or  be 
sued.  But  if  the  principal  call  on  the  buyer  of  the  factor  to 
pay  the  principal,  he  gives  up  his  claim  against  the  factor,  for 
not  pursuing  his  instructions ;  as  by  calling  on  the  buyer  he- 
ratifies  the  factor's  sale.  Reeves'  D.  R.  348 ;  Bui.  N.  P. 
130 ;  7  D.  &  E.  359. 

Abt«  U.  Further  American  easeB. 

^  1.  In  this  case  the  court  decided,  that  where  A  sent  cer-  sMass.R. 
tain  lottery  tickets  to  B,  for  sale,  with  a  request  to  put  them  ^^jf  Brown 
into  such  bands  as  B  should  think  safe,  this  was  not  an  autho*  ^' 
rity  lo  sell  the  tickets  on  credit  at  A's  risk. 

§  2.  In  this  case  Pearce,  the  deft,  sent  hb  ship,  Samuel  4  Mass.  K. 
Calder  master,  to  St.  Petersburg;  there,  June  19,  1^03,  ^'^"JJ 
Calder,  according  to  orders,  drew  bills  on  Pearce  for  2.5,000  pe£ce!^  ^' 
rubles,  balance  of  cargo  received  from  Blandow  &  Co.  for 
Pearce,  payable  at  Amsterdam,  at  Messrs.  Van  Staphorst  b  Co. 
June  23,  1803,  Blandow  b  Co.  endorsed  said  bills  to  the 
pits,  thus,  '*  pay  to  the  order  of  Messrs.  Van  Staphorst  b  Co. 
value  in  account.  St.  Petersburg,  June  23,  1803,  (signed) 
Blandow  &;  Co."  No  payee  was  named  in  the  bills,  but  they 
were  delivered  to  Blandow  h  Co.  who,  as  above,  endorsed 
them  to  the  pits.,  who  as  agents  of  Blandow  b  Co.  sent  them 
to  the  deft,  who  accepted  them.  The  third  count  stated  the 
contract  as  a  bill  drawn  by  Blandow  b  Co.  on  Pearce  in  • 
favour  of  the  pits.,  and  accepted.  And  on  this  count  the  pits, 
recovered,  ^'  because  every  endorsement  of  a  bill  may  be  con- 
sidered as  a  new  bill  drawn  by  the  endorser  on  the  acceptor 
in  favour  of  the  payee  ;"  and  "  upon  an  express  promise  to 
pay  the  factor  of  any  one  for  the  use  of  the  principal,  the  fac* 
tor  may  maintain  an  acdon  in  his  own  name."  "  And  as  the 
endorsement  expresses  value  in  account,  if  the  endorsee  bolda 
it  for  the  use  of  the  endorser,  he  is  his  factor  as  to  this  bill." 
"  If  Pearce  had  after  his  acceptance  paid  the  bill  to  the  prin- 
cipals, [Blandow  &  Co.]  he  might  be  allowed  to  avail  himself 
of  such  payment  against  the  factor."  And  the  creditors  of 
Blandow  b  Co.  could  not  discharge  Pearce  from  his  express 
promise  made  to  the  factors  of  their  debtors.  Pearce  was 
also  sued  as  trustee  of  Blandow  b  Co. 

i)  3«  In  this  case  the  court  held,  that  when  A,  owner  of  a  e  Mais.  R. 
ship  abroad,  directed  B,  his  factor  here,  to  get  insurance  on  ^'  ^^re- 
her,  and  he  could  not  in  his  town  or  vicinity,  nor  did  be  obtab  venport  ^' 
it  in  more  distant  places,  where  he  limited  the  premium  below 
what  it  could  be  done  for,  B  vras  not  liable  to  die  owner  for 
not  having  got  the  insurance.    -The  defts.  lived  in  Boston,  and 
the  distant  place  was  New  York. 
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Ch.  30.        ^  4.  The  deft,  was  a  commission  merchant  in  Boston,  ttad 
Art.  11.    sold  as  the  factor  to  the  ph.  a  pipe  of  gin  to  one  Joseph  Cfaapia 
\^^y^J  for  $81  36,  and  in  payment  took  his  note  payable  to  the  deft^^ 
7  Mass.  R.  36,  qj  order  in  ninety  days.     Chapin  failed  before  the  note  be- 
r.*T> Ter  ^     came  payable,  and  never  paid  any  dividend  among  his  credi- 
tors.    The  pit.  gave  no  particular  orders  as  to  selling  on 
credit.     It  was  proved  to  be  the  custom  in  Boston,  and  par- 
ticularly at  the  deft's.  store,  to  sell  on  credit  by  fact<H^,  and  at 
the  risk  of  their  principals,  nnless  an  additional  premium  was 
allowed  for  taking  the  risk  upon  themselves.     Verdict  for  the 
ph.,  because  the  deft,  had  received  from  Chapin  a  negotiable 
note ;  and  ^  new  trial  was  granted.     And  also  held,  that  evi- 
dence ought  to  have  been  admitted  to  prove  it  was  the  usage 
for  factors  to  take  such  notes  in  such  cases  on  the  account  of 
their  principals  ;  though  it  was  allowed  that  such  a  note  taken 
for  goods  sold,  is  payment  as  much  as  cash,  and  that  by  it  the 
original  contract  was  merged  and  discharged.     And  the  Chief 
Justice  was  of  opinion,  that  the  deft,  was  not  liable,  on  general 
principles,  independent  of  any  usage  in  Boston. 

The  majority  of  the  court  went  on  the  principle,  that  the 
deft,  received  the  note  in  trust  for  the  ph.,  and  would  have 
become  personally  liable  to  him  for  the  amount  of  the  gin,  if, 
first,  he  had  neglected  seasonably  to  collect  the  note  :    2.  If 
he  had  sold  or  disposed  of  it :    and  3.  If  he  had  refused  to 
assign  it  to  the  pit.  on  his  demanding  it  and  offering  to  pay  the 
deft,  his  commission  and  charges,  and  allowing  an  endorse- 
ment that  would  not  have  made  the  pit.  personally  liable  ;  for  in 
either  of  these  cases  the  deft.,  the  factor,  would  have  made 
the  note  his  own. 
7  Mass.  R.       '  §  5.  Assumpsit  for  the  proceeds  of  eighteen  hogsheads  of 
Munlon"*^  ^'  molasses,  the  property  of  the  pit.,  sent  by  his  factor  to  the  deft. 
6ugden*s        and  claimed  by  the  factor.   Notice  to  the  deft,  not  to  pay  him. 
Ven.  3a.--      Held,  first,  a  sale  by  a  factor  creates  a  contract  between  the 
owner  of  the  property  and  the  purchasers  :  2  If  on  credit,  the 
buyer  may  not  pay  the  factor  after  notice  (rom  the  owner  not 
to  pay  him  ;  except,  3.    Where  the  factor  sells  in  his  own 
name  and  is  responsible  to  the  owner  for  the  price,  collected 
or  not :  or  4.    Where  he  sells  to  his  own  creditor,  there 
being  mutual  dealings  between  them.     Judgment  for  the  pit. 
§  6.  It  is  said  in  some  books,  it  is  doubtful  how  far  a  factor 
may  sell  on  credit.    It  is  true  there  are  authorities  both  ways ; 
but  the  general  principle  is  on  the  whole  settled,  that  a  factor 
cannot  sell  on  credit,  except  there  be  a  usage  and  course  of 
trade  to  justify  him  in  so  doing,  and  where  there  is,  principal 
and  factor  are  presumed  to  know  the  usage  and  to  understand 
the  business  will  be  done  according  to  it. 
^ves*  D.  R.      (j  7.  If  a  factor  purchase  goods  at  a  price  higher  than  his 
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instructions  from  his  principal,  but  he  receives  and  sells  them    Ch.  30. 
at  a  less  price,  he  must  account  with  his  factor  at  the  price  he    Att.  11* 
gave  ;  for  by  receiving  and  selling  the  goods  he  adopts  the  fac-  V^^V^n/ 
tor's  purchase)  and  waives    his  right  to  reject  them  ;   and 
this,  though  he  declares  he  will  not  allow  the  factor's  purchase. 
And  the  principal  will  not  be  permitted  to  say  he  received 
and  sold  them  as  the  factor's  agent. 

§  8.  One  as  a  factor  receives  goods  to  sell  for  another,  and  Jg'^^iL^'y^* 
no  special  orders  given  to  sell  for  cash  or  not  on  credit.  Held,  xiien  v.  Van- 
he  may  sell  on  credit  for  the  period  usual  in  that  market,  and  derpoot.  See 
selling  on  credit  in  the  usual  way,  and  using  due  diligence  to  ^^^  J  ^"^ 
ascertain  the  buyer's  solvency,  if  he  prove  insolvent  the  fac-  £.  12, 13. 
tor  will  not  be  liable  ;  but  he' is  always  liable  for  his  due  dili- 
gence or  want  of  it. 

^  9.  Wherever  the  factor  by  his  own  acts,  by  mistakes,  or 
by  breach  of  trust  or  of  orders,  substitutes  himself  in  the  place 
of  the  principal's  debtor  or  the  vendee  of  goods  of  the  princi- 
pal sold  by  the  factor,  he  on  the  one  hand  is  liable  to  all  the 
engagements  of  such  debtor  or  vendee,  and  on  the  other  has' 
every  defence  when  sued,  such  vendee  or  debtor  would  have  ^^'j^JJ  Gran 
if  sued,  either  by  shewing  fraud  or  any  other  matter  of  de-  r.  doaver- 
fence.     Therefore,  if  the  factor  sell  his  principal's  goods  by  Dcur&al  — 
his  express  direction  to  A  on  credit,  and  the  factor  takes  his  ^^^  |°  3.- 
note,  and  refuses  to  deliver  it  to  his  principal  when  demanded, 
the  factor  by  such  refusal  is  guilty  of  a  breach  of  trust  and 
substitutes  himself  in  A's  place  and  becomes  liable  to  his  prin- 
cipal for  the  contents  of  the  note  of  A,  and  whatever  defence 
A  would  have  if  sued  on  it,  the  factor  has,  and  he  retains  his 
right  to  deduct  his  commissions  &c.  as  factor. 

So  if  the  insured  employ  a  factor  or  agent  to  settle  with  the  3  Johns.  Ca. 
underwriter  for  a  total  k)ss  on  a  legal  abandonment,  and  the  ^ipMoore^ 
factor  misapprehend  his  principal's  instructions,  or  negligently  &  al. 
adjust  the  loss  with  the  underwriter  at  two  per  cent,  as  an 
average  loss  and  cancels  the  policy,  the  factor  becomes  liable 
10  his  principal  for  all  the  underwriter  was  liable  for,  that  is, 
the  total  loss. 

^10.   Wherever  the  factor  has  a  lien  on  his  principal's  4  Johns.  It 
goods,  or  ship,  be.  the  factor  may  convey  or  deliver  them  to  ^^' 
a  third  person  for  the  purpose  of  preserving  that  lien^  though 
be  cannot  pledge  them. 

^  11.  A  merchant's  factor  promised  he  would  write  to  his  ^^'^"fHf^' 
principal  to  get  insurance  done.     Held,  this  did  not  bind  the  w'^^e!'  ^ 
principal  to  insure  ;  1  Wash.  S3,  Hooe  ta  al.  v.  Oxley  &l  al. ; 
1  Cain.  342,  Molloy  421. 

^  12.  Where  a  principal  gives  written  instructions  to  his  8  Cranch 
factor,  he  will  be  justified  in   departing  from  them  by  the  415,  Maiilll« 

2  Cain.  810,  Drammond  v.  Wood.— 4  Dall.  389,  Walker  r.  Smith. 
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Ch.  30.  orders  of  a  general  ageot.  But  geoerallyi  the  fader  mua€ 
Art.  11.  pursue  his  orders,  and  will  be  liable  for  anj  injury  or  loaa 
coosequent  on  bis  depaning  from  tbeoi ;  1  Bay  169,  Wilkio* 
SOD  V.  Campbell ;  1  John.  Ca.  459 ;  3  Cain.  336.  So  m 
merchant  who  accepts  a  consignment  he  is  not  obliged  to  do, 
b  liable  for  a  loss  which  ensues,  if  he  do  not  obserFe  the  or* 
ders  given  him.  If  the  agent  act  with  good  faith  his  orders 
are  liberally  construed. 
LiMaM?^'  ^13.  But  a  factor  having  no  particular  iostructioDi,  and  in 
Gnves.  Sm  whom  a  discretion  is  vested,  is  not  responsible  if  he  tci  ae- 
Ch.  97, 9L  8.  cording  to  the  best  of  his  judgment,  and  is  not  gvillj  of  any 
"  fraud  or  gross  abuse  of  the  confidence  placed  in  him.    If  a 

bss  ensue  from  mistake  or  error  of  judgment,  where  there  is 
no  lata  culpa  or  crassa  negltgentia^  his  prbcipal  and  not  he 
1  Johni.  Ca.   tnust  bear  it.     And  if  liable,  he  is  excused  if  the  principal 
110.  adopt  bis  acts,  Fowle  h  al.  v.  Stevenson  ;  1  Cain.  539,  Cod* 

wise  V.  Hacker ;  %  Cain.  Er.  36,  49,  63. 
.    4|^^*'^|^'~'      ^14.  Several  distinct  merchants  residing  abroad  employ 
^' '      'a  factor,  and  empower  him  to  remit  by  merchandise  or  good 
bills  of  exchange,  as  he  might  judge  best.     He  remitted  by  a 
general  bill  payable  to  one  of  them,  with  separate  drafts  on 
him  in  favour  of  each  of  the  others.  Held,  a  good  remittance ; 
but  material,  notice  be  given  of  each  one's  proportion  to  the 
parties,  nor  b  the  factor  liable  if  the  drawer  was  in  good  credit 
when  he  drew,  though  he  fail  afterwards. 
3  Crench  ^15.  A  factor  acting  according  to  his  instruetiom  or  not* 

^*U^an»"a  Error  to  the  Circuit  Court  in  Maryland.  The  pits,  Spanish 
^'  merchants,  Jan.  27,  1798,  sent  instructions  by  Menendy,  the 
principal  agent,  to  the  deft,  to  purchase  for  them  20,000  quin* 
tals  of  tobacco,  and  to  ship  it  as  soon  as  convenient  in  six  or 
more  vessels,  on  his,  the  deft's.,  account  and  risk,  and  as  his 
own,  (intention  to  cover  it  from  capture^  advised  to  consult 
said  Menendy  ;  and  added,  "  you  will  take  care  to  seek  cap* 
tains  of  fidelity,  American  bom,  and  that  all  the  crews  be 
strictly  agreeable  to  law."  The  deft,  purchased  the  tobacco 
at  ^10  50  a  quintal,  but  could  not  procure  American  vessels 
for  all.  Shipped  one  cargo  in  a  Moorish,  and  one  in  a  Danish 
vessel.  And  after  war  was  immediately  expected  between 
France  and  the  United  States,  shipped  one  by  Menendy's 
advice  to  a  neutral  Genoese  merchant,  and  on  his  account  and 
risk.  These  three  cargoes  were  captuted,  and  pits,  sued  to 
throw  the  loss  on  the  deft,  for  a  departure  from  orders.  Judg- 
ment for  him,  as  his  instructions  justified  wfaiA  he  did.  The 
main  objects  were  to  protect  the  propeity  as  neutral,  and  for 
the  deft,  to  be  advised  by  said  Menendy,  pits',  oonfidential 
agent. 
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Ch.  31. 
CHAPTER  XXXI. 


THt:  ACTION  OF  ASSUMPSIT  FOR  FEES,  &e.  CASES  IN  WHICH  IT 
LIES  OR  NOT,  PRINCIPLES  OF  THE  ACTION. 

^  1.  It  has  been  decided,  that  a  quantum  meruit  lies  for  i^^"^-??'' 

^    ^        A     r  •  •     •  •     •  Stockhold  o. 

fees.     As  for  serving  as  a  commissioner  on  a  commission  to  coilingtoa.-* 
examine  witnesses  when  appointed  on  the  nomination  of  the  2  sin.  1263. 
deft.     The  declaration  stated  that  the  pit.  at  the  deft's.  re- 
quest served  him  &c. ;  see  1  Esp.  8 ;  Ch.  144. 

(^  2.  An  officer  must  execute  a  precept,  and  cannot  previ-  i  ^^-  3^> 
ously  demand  his  fees,  but  may,  after  it  is  executed,  though  ^h^' 
erroneous ;  for  the  error  is  not  the  officer's  fault,  and  when  he  Pkammer.^ 
had  done  the  business  he  is  justly  entitled  to  a  reasonable  ^  ^^'^'  ^^^' 
allowance,  and  is  entitled  on  execution,  though  the  parties 
compromise  before  the  goods  are  sold,  and  after  the  seizure. 
5  D.  &  E.  470 ;  1  Cain.  192. 

§  3.  No  court  has  power  to  settle  the  fees  of  its  officers  so  ^2  Mod.  eo9, 
as  to  conclude  the  subject.     But  on  a  suit  in  a  quantum  we-  ^*'^w^»-Ge- 
ruit  by  an  officer  for  his  fees,  the  judges  assessing  them  in  a 
reasonable  manner  may  be  good  evidence,  but  not  conclusive 
to  the  jury  ;  but  after  once  found  reasonable  by  a  jury,  theu 
this  finding  may  be  conclusive  evidence. 

§  4.  There  is  no  fee  for  christening  or  burying,  unless  by  i  Salt.  382, 
custom,  and  then  only  to  him  who  does  the  duty,  12  Mod.  171.  ^2I]^l*er.^* 

^  5.  General  principles  in  England  seem  to  be,  that  a  coun-  3  Bl.  Com. 
seller  or  physician  cannot  maintain  an  action  for  his  fees.  But  ^.Jf^i*'  ^' 
our  practice  is  different,  as  several  actions  for  fees  which  have  ^ase%y  Nov. 
been  supported  will  shew.  This  case  was  assumpsit  for  a  S.J.  Coart, 
doctor's  fee  for  delivering  the  deft's.  wife  in  a  very  difficult  ^'n^cf  er" 
case,  and  judgment  for  the  pit.  on  argument. 

^  6.  In  this  case  in  England  it  was  held,  that  a  physician  4  T.  R.  318, 
cannot  maintain  an  action  for  his  fees,  for  that  the  reward  is  Bolco^^e^ir 
merely  honorary.     Likened  to  a  barrister's  case. 

§  7.  By  the  laws  of  the  Union  and  of  each  State  the  fees  ifasberiirar- 
of  office  are  generally  regulated  and  ascertained,  so  that  it  is  g^,  m.  while 
very  seldom  the  reward  depends  on  a  quantum  meruit  in  attending 
regard  to  officer's  fees  ;  but  it  is  otherwise  as  to  physipians  and  fJ*diMhar«^* 
attomies  as  between  them  and  their  clients  &c.  the  service  ' 

§  8.  Where  attomies  have  a  lien  for  their  fees  ;  see  Lien  being  void, 
and  Setoff,  Ch.  168,  a.  6;  and  debt  for  fees,  see  Debt,  Ch-  ^"0"^** 
144;  assumpsit  lies  for  attorney's  fees  on  3  J.  1.  7,8.  1,  10  Johns.  R. 
directmg  bills  to  be  given.  ^ 
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Ch.  31. 


6D.«(E.661, 

Boyler  r. 
Dodsworth. 


S  Stra.  1027, 
Bulstrode  r. 
GUburn. 


7  Johns.  R. 
36,36, 
Mlntvre  v. 
Trumbull. — 
6  Bac.  Abr. 
166. 

2W.BI.1181. 
RaiDeso.JNel- 

SOD. 


Lorn  433  — 
Loflft  253. 
1  Salk.  330. 


9  D.  &  E. 
148, 169, 
Woodgate  o. 
KoatcbbuU.-^ 
Dougl.  40. 


H*  Job  OS.  R. 
126,  Woods 
V.  Gibson. 


6  Jobns.  R. 
262,  Adams  f. 
Hopkins. 


§  9.  Aitump$U  for  money  had  and  received,  to  reto^er 
back  fees  received  by  the  deft,  to  the  pit's,  use  as  belfiy-sex- 
ton  &C.9  an  office  for  life.  Held,  he  cannot  recover,  unless 
the  fees  demanded  be  known  and  accustomed  fees  annexed  to 
the  office,  and  such  as  the  legal  officer  himself  can  recover 
in  a  court  of  law  from  persons  bound  by  law  to  pay  such  fees^ 
Hence,  the  remedy  extends  not  to  such  fees  as  persons  may" 
give  or  not,  as  they  please,  mere  gratuities.  And  he  that  per- 
forms the  services,  officer  or  not,  for  which  the  gratuity  is 
given,  is  entitled  to  it  on  principles  of  natural  justice.  The 
gratuity  in  this  case  was  received  for  shewing  the  church  to 
strangers.  The  grant  permitted  the  pit.  to  shew  it,  but  this  is 
no  grant  of  an  office.  Where  an  usher  recovered  his  fees, 
see  2  Stra.  747  ;  Salk.  78 ;  Duppa  ft,  Gerard. 

§  10.  If  fees  be  created  anew  after  deputies -are  appointed, 
not  they,  but  the  principal  is  entitled  to  them.  And  if  the  pit. 
have  a  remedy  upon  a  covenant  to  account,  he  cannot  bring 
Oiiumpsit  for  monies  had  and  received,  for  he  has  a  remedy  of 
a  higher  nature  ;  and  if  the  deputy's  duties  are  increased,  it  is 
only  a  reason  for  a  new  contract. 

^  1 1 .  In  levying  an  execution  the  deputy  took  more  fees 
than  the  law  allowed  ;  held,  an  action  lay  against  the  sheriff  for 
this  act  of  his  deputy ;  nor  was  it  necessary  to  shew  that  the 
sheriff  recognised  the  act  of  his  deputy,  3  Wils.  399 ;  1  D.  & 
E.  148,  159. 

§  12.  The  sheriff  is  not  held  to  pay  the  costs  if  he  acts 
bondjide,  and  requests  the  court's  assistance  when  he  tries  the 
question  of  the  deft's.  bankruptcy  between  his  assignees,  and 
the  pit.  is  liable  for  his  deputy's  breach  of  a  penal  statute,  11 
East  25,  Sturmy  v.  Smith. 

{}  13.  The  officer  is  not  entitled  to  poundage  till^the  goods 
are  sold,  nor  can  he  detain  for  fees,  1  Ld.  Raym.  4  ;  nor  is 
the  sheriff  entitled  to  fees  of  poundage  if  the  judgment  be 
irregular ;  see  Earl  v,  Plummer,  and  Peacock  v.  Harris } 
nor  can  a  deputy  sheriff  refuse  to  execute  process  till  his  fees 
are  paid. 

^  14.  If  it  appear  by  the  sheriff's  return  of  an  execution 
more  fees  have  been  taken  for  the  levy  than  allowed  by  sta- 
tute, 29  El.  c.  4,  the  sheriff  is  liable  to  an  action  on  that 
statute  for  treble  damages  at  the  suit  of  the  party  grieved ;  see 
2  W.  81,^832. 

<^  15«  The  sheriff  summoned  a  jury  for  the  Circuit  Court, 
but  was  out  of  office  before  the  return  of  the  venire.  Held, 
he  was  entitled  to  fees  for  summoning  the  jury,  but  not  for  the 
return  of  the  venire, 

^  16.  The  attorney  is  liable  for  the  sheriff^s  poundage  on  a 
ca.  «a.  on  serving  the  execution,  and  without  resorting  to  the 
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party  ;-^ma7  be  a  good  nile,  if  the  attorney  employ  the  sheriff^    Ch.  31 « 
but  quaere,  if  the  party  himself  empby  him. 

^17.  Honorary  fees.  The  origin  of  them,  so  far  as  our 
accounts  extend,  was  among  the  ancient  Romans,  in  some  cases 
derived  by  them  from  the  Greeks.  Among  the  Romans  they 
originated  in  patronage,  in  the  intimate  and  peculiar  connexion 
there  was  between  patron  and  client,  where  in  a  popular  gov- 
ernment so  much  depended  on  eloquence  and  good  pleading* 
Each  patron  had  his  clients,  whom  be  defended,  and  whose 
causes  he  plead  on  every  occasion,  and  as  in  the  nature  of 
things  there  could  be  no  uniform  fees  or  reward  regulated  by 
law  or  otherwise,  the  recompense  the  client  made  to  his 
patron  was  a  matter  of  honour,  regulated  not  by  law,  but  by 
the  feelings  and  confidence,  the  ties  of  friendship  and  liberal 
sentiments,  which  naturally  existed  between  persons  defended 
and  their  defenders.  This  connexion  between  patron  and 
client  was  also  political,  and  gave  the  great  men  in  Rome, 
especiaUy  the  able  orators  and  pleaders,  an  influence  and 
standing  among  the  common  people,  of  which  now  we  can 
have  no  Just  conceptions.  Some  of  the  clients  were  immensely 
rich,  and  ardendy  sought  to  obtain  or  to  preserve  the  good 
opinion  of  their  fellow-citizens  in  a  popular  government,  and 
their  success  very  much  depended  on  the  exertions  of  their 
patrons.  Riches,  especially  in  the  provinces,  were  acquired 
in  a  manner  that  often  caused  their  possessors  to  be  vigorously 
attacked  and  impeached,  and  not  unfrequently  put  on  their 
trials  to  defend  them  and  their  characters,  and  sometimes 
even  their  lives,  where  every  thing  depended  on  the  mosft 
powerful  eloquence  and  pleadings.  Hence,  the  enormous 
honorary  fees  given;  such  as  authorized  Cicero  to  boast, 
that  he  received  more  than  a  miUion  of  dollars,  our  money, 
from  his  clients  in  presents  and  legacies  as  honorary  returns 
for  his  pleadings  for  them,  and  so  as  to  Lucullus  Atticus  and 
others.    Middleton's  Life  of  Cicero,  2  vol.  p.  514. 

^18.  The  Roman  laws  at  tiroes  interposed  in  regard  to 
lawyers  and  their  fees.  For  a  long  time,  and  as  late  as  the 
time  of  Cicero,  only  one  was  allowed  to  argue  on  each  side. 
This  circumstance  led  to  immense  honorary  fees,  or  presents, 
6t  legacies,  in  Older  to  retain  or  secure  the  very  first  pleaders 
in  great  causes.  For  a  long  time  the  patroni  (dejentores) 
received  no  fees  as  such  in  particular  causes,  but  aU  in  pre- 
sents and  legacies. 
'  ^  19.  In  Pliny  theyounger's  time,  two  pleaders  were  allow- 
ed on  each  side  in  cases  of  impeachments,  and  they  receiv- 
ed' fees  in  his  time.  And  the  younger  attomies  were  employ- 
ed by  the  eminent  counsel  in  their  causes  in  the  usual  order 
of  the  business  of  the  bar.    But  some  emperors  after  Pliny's 
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Cs.  SI.  time  strictly  fcHbid  fiBeftM>i>e  taken.  TkbjiidlibilMa  M  erf* 
course  to  presents  and  legacies  froai  diente  to  ooansel,  aspe- 
pecitlly  where  life,  dfaaracter,  or  ^eat  iatereats  were  in  dto- 
Dig.  60, 18,  ger.  JastiDiao  Hroited  the  prdsmium  homarcrimm^  Mt  %>  ex- 
&  l^'rf^  <>®^  <L  hundred  amrei  for  each  oadfle ;  Init  if  Dolhing  was 
J  16  7.—  '  promised  or  paid,  a  reasoimble  conpensatkai  was  recoverable. 
Pig.  8,  i,  4.  The  oflbe  of  counsel  being  viewed  as  public,  a  ooonaeUor  was 
compellable  to  undertake  and  act  in  a  parly's  cause. 

^  20.  At  the  Roman  bar  and  in  conducting  cafl»es,  tbaca 
w^re  several  grades  of  persons  nataraliy  emfdoyed.  The 
counsel  were  pmtrom  at  defauores  as  already  mendooed. 
They  were  liie  orators  who  argued  the  causes  :  3.  Adn^caU^ 
that  is,  assistant  counsel :  3.  Procuratoretf  practois  who  ad* 
ed  for  cfients  that  were  absent,  and  managed  their  business 
for  them  under  special  powevs  :  4.  There  were  attomies  or 
agents,  ge»iore$  negoiiarum,,  appointed  generafly  :  5.  Also 
cheats  had  on  the  spot  their  cegnitores  to  help  them  manago 
their  affairs.  It  is  not  to  be  understood  the  inferior  or  even 
middle  grades  i&us  emplc^ed  in  conducting  suits,  prosecutions, 
aad  impeachments,  receinred  only  honorary  compeoeatiQn. 
Far  otherwise,  as  in  modern  times,  they  received  the  quid  pro 
quo  or  reasonabte  reward,  as  ascertained  by  law  or  by  custom, 
and  only  eminent  orators  and  pleaders  generally  depended  on 
.the  honorary  rewards  as  presents  and  legacies,  and  it  is  doubt* 
ful  if  even  ihese  did^  in  common  and  ordinary  huaaess  on 
which  the  law  or  usage  coakl  coonreiaeiiily  set  a  price.  In 
Rome,  as  in  other  free  and  rich  eoonlries,  diere  wad  one  com* 
moo  reason  (among  others)  for  honorary  fees  ot  con^»ensai6on. 
No  law  or  custom  could  fix  a  uniform  standard  of  ccnBipensa- 
tion,  so  extremely  various  were  the  circamstsmoes  of  great 
causes  and  of  counsel  and  c&ents  concemed  in  them.  Thus 
honorary  fees  in  certain  cases  very  naturally  grew  out  of  liti- 
gafeion  and  the  connexions  above  stated.  This  natural  distinc- 
tion between  honorary  and  other  fees  has  hera,  in  substance, 
contiaued  down  in  Eosope  to  the  present  time^  end  in  a  con- 
siderable degree  iu  this  country,  with  an  exception  .as  lo  lega» 
oies  aod  poDtieal  oonsideratiecs.  la  Chorley  r.  (Bolcot  the 
pit's,  eonnsel  viewed  .the  Roman  practice  as  the  foundation  of 
theEag^idi. 
Cro.  El.  69,  ^  2d  •  in  this  ease  af  assmupsil  throe  judges  said  that  it  was 
K^^^ivL  ^°^8^'^°^  oxchequer,  that  a  prottus^  si  £^10  b  oaaside- 
ave  onL  ^^^^^^  ^f  counsel  given  to  otie,  was  good,  though  the  oouosel 
had  been  giiwn  faefere.  But  in  3  Lmo  111,  it  is  said,  heB  to 
soufMiif  are  now  conatdered  as  qaHdam  honormriut$  ;  a  pres- 
8  Bl.  Com.  eat,  not  a  poymnent ;  not  rocoverable  by  law,  and  if  paiiC  not 
neecverahle  back.  The  andeat  Ronaao  orators  had  tfaw  cli- 
ontSy  and  piaetised jp-olir,  fer  honour  merely.;  at  nnost,  to  g^ 
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ioSuence,  *' and  so  likewise  it  is  estabKsbed  with  us,"  (cites    Cu.  31. 
0am,  Pref.  22,  and  1  Ch.  R.  38,)  '^  tbat  a  counsel  can  main- 
tain no  action  for  his  fees ;  which  are  given  not  as  locatio  vd 
eondudiOf  but  as  quiddam  henamrimm  ;  not  as  a  salary  or  hire, 
but  as  a  mere  gratuity,  which  a  eounsellor  cannot  demand 
witboot  dcung  wrong  to  his  refMStatioo,"  cites  Davis  23 ;  and  a.  d.  47, 
by  a  decree  of  the  Roman  Senate,  advocates  were  allowed  Tacitus'  An- 
their  AonorartiMii,  never  to  exceed  10,000  sesterces,  ^bout^Y'bc. '     ' 
$356  ;  this  decree  was  passed  in  consequence  of  extravagant 
fees  demanded.    Tacitns  says  Samms  biad  retained  «SuiUius, 
with  a  fee  of  ten  thousand  ctowns ;  and  other  very  extrava- 
gant fees  were  compiuned  of.     See  the  arguments  in  the  sen- 
ate, for  and  againts,  2  Mur.  Tacit,  p.  9,  16,  11 ;  by  these  it 
appears  that  some  few  rich  orators  employed  their  eloquence 
for  honour  and  influence  only,  among  the  Romans. 

§  22.  Assumpsit  by  an  attorney  for  fees  and  dbbursements  '  ^^'Jf^' . 
in  defending  suits  in  an  inferior  court,  also,  in  B.  R.  and  be  ?vL^^^ff 
reoovered.    Deft,  pleaded  3  J.  1,  ch.  7,  directing  attomies  to 
give  bilk  to  their  clieats  one  month  before  they  sue  thenu 
Held,  this  act  did  not  extend  to  inferior  cousis,  nor  to  any, 
when  a  special  promise  is  laid,  or  there  is  an  ituinul  compu" 
ta$9iU.    As  neither  appeals  in  this  caee,  the  attorney  must 
have  recovered  on  an  implied  promise,  at  common  law.     So  Sallr.  89, 
is  every  day's  practice  in  this  state.     So  Grieg  recovered  ee  ^"KX/^"S. 
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the  same  prmciple,  and  the  court  ref used  to  lefer  an  attorney's 
bill  for  business  done  in  one  court,  to  a  master  in  another. 
The  2  Geo.  II.  c.  24,  as  to  giving  bSb,  does  not  extend  to 
conveyancing,  but  be  recovevs  as  above.    BoU.  N.  P.  145. 

Fees  are  considered  certain  perquisites  allowed  to  officers  ^  Bac.  Abr. 
in  the  administration  of  justice,  as  a  recompense  for  their  ser-  cites  0>.L 
vices,  ascertained  by  statute  or  by  ancient  usage  :  paid  by  the  866.-2  lost, 
king  anciently.    This  rule  held  only  to  his  officers  in  the  ad-  ^6,208,209. 
ministration  of  justice. 

%  23.  All  fees  allowed  by  statute  become  established  fees,  p^\t^'i 
and  officers  may  have  proper  actions  for  them.     So  are  all  h!  vu.  17.-* 
that  have  been  allowed  by  courts  of  justice  to  their  officers,  Co.  L.  866. 
as  a  recompense  for  their  labour  and  attendance.     See  Debt, 
ch.  144,  a.  15. 

^  24.  it  cleariy  is  exiordon  for  any  officer  to  take  more  for  10  Co.  102.  a. 
his  fees  than  the  law  allows ;  or  before  bis  fee  is  due,  that  is,  J^^^"^^'* 
before  the  service  is  done  hj  biaci ;  aad  foi  extortion  he  may 
be  indicted.    The  officer  moat  perform  the  sewiee  directed 
10  be  done  by  bis  precept,  and  tkon  <daim  his  fee. 

^  25.  Pih^M  t^mtrmifor  estrafoe$j  kaw  wnd*    In  New-  iCaines'R. 
York  a  branch  pilot  oootraeted  to  assist  a  wssel  in  distress,  ^  ^^^^Hai 
for  a  certain  extraocdinary  compeaaalioD.    Held  void,  as  the  St?"  ^ 
statute  of  the  slate  »aik  it  bis  duly  to  vekt  in  snob  cases  for 
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Ch.  31.    hifl  legal  fees:  further  the  court  thought  that  such  contracts 
\^^y\j  might  lead  to  oppressions.     This  case  establishes  a  principle 

for  many  cases. 
s  Johns.  R.        ^  26.  Promise  by  an  officer  agninst  lawj  is  void  ;  as  where 
49^87^.^       ^  constable,  having  an  execution  against  the  deft,  issued  frona 
a  justice's  court,  promised  him,  if  he  would  deliver  property 
as  security,  not  to  sell  it  under  thirty  days ;  this  promise  was 
contrary  to  the  duQr  of  the  officer,  so  against  law  and  void. 
2  Day's  Ca.        ^  37.  A  contract  between  a  sheriff  and  his  deputy  to  allow 
e^v.  Brain-    l^^^^Y  &  Stated  sum  to  the  sheriff,  in  consideration  of  the  ap- 
erd.  pointment,  is  legal  and  operative. 

la^GJih"*  ^*  ^  28.  Fees  on  levying  a  fine  cannot  be  collected  of  the  par* 
Frasier.^  ^'  ^7  y  but  must  be  charged  by  the  sheriff  in  his  account. 
Id.  102,  Hii-  ^  39.  If  he  levy  on  property  he  is  entitled  to  his  poundage 
\\^^  ^'  ^^  ^°  ^®  ^"'i  ^^  endorsed,  if  so  much  in  value  be  levied  on, 
though  he  do  not  sell,  by  reason  of  an  amicable  settlement 
iCainas'R.   ^ade  by  the  parties. 

195,  per  Uf-       ^  ^^-  ^^^  ^^  '^^^^  ^^^  ^^^^  ^^  ^  ^^  against  the  person^  if 
iogston  J.      countermanded  before  served,  though  the  officer  may  have 

been  several  times  to  the  deft's.  house  to  arrest  him. 
114^  m  ^        ^  ^^'  ^^^  ^^^  officer  for  his  fees  may  look  to  the  attorney 
Oasterfaont  v.  in  the  action.     This  he  may  do,  though  he  may  also  look  to 
^^y-  the  client  in  the  first  instance,  and  if  he  elect  to  sue  the  at- 

torney without  a  demand  on  the  client,  especiaUy  after  five 
years  elapsed,  and  no  such  demand  made,  there  is  a  waiver 
of  his  right  to  call  on  the  client. 
9  Johns.  R.        $  33.  The  sheriff  has  his  reasonable  fees  and  expenses  for 
^^-  bringing  up  a  former  sheriff,  on  ap  attachment  in  not  returnbg 

process. 


CHAPTER  XXXU. 

ASSUBIPSIT,  FRAUDS,  THIS  ACTION  HOW  AFFECTED  BT  FRAUD. 

See  Deceits,  Art.  1.  General  principles.  This  action  of  assumpsit  |:ao 
nieiite^h'9  ^^^^^  ^®  defeated  hj  fraud  in  defence* 
a.  20/&C.  '  $  1*  This  subject  has  been  considered  already  in  some 
Sutates  &c.  measure,  and  is  hereantroduced  in  order  to  notice  a  few  gen- 
andenTones  ^^  principles,  material  m  this,  as  in  many  other  actions ;  as 
asto2H.iii.  the  pit's,  action  may  often  be  founded  on  a  contract  tainted 
with  fraud,  or  said  to  be  so.    It  is  material  to  see  how  fraud 
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* 

fiffects  contracts,  apd  how  far  actions  may  fail  or*not,  by  rea-  On.  32. 
son  of  it,  4  H.  VII.  ch.  17  ;  6  £.  I.  ch.  11,  against  fraudu-  Art.  1. 
lent  recoveries.  21  H.  VIII.  ch.  15,  same.  13  £.  I.  ch.  4, 
to  preserve  dower.     9  R.  II.  ch.  3 ;  5  E.  III.  ch.  6  &;c. 

§  2.  It  is  a  general  principle  that  "fraud  or  covin  in  judg-  Ld.Mansfield. 
ment  of  law,  may  avoid  every  kind  of  act."     And  "  what  cir-  2^^;  ^f" 


and  there  must  be  the  same  construction  in  law  and  equity. 

^  3.   And    a  judgment,  award,  or   decree,  obtained  by  Bac.  Abr. 
fraud  shall  be  set  aside  as  null  and  void,  except  as  to  the  par-  j^^^^^ 
ties  to  it.     Chipman's  R.  63.  476.  ' 

"§  4.  Fraud  invalidates  as  much  in  a  court  of  law^  as  in  a  3  Co.  77.— > 
court  of  equity :  "  whether  a  transaction  be  fair  or  fraudulent,  ^  ^®"-  '*^- 
is  often  a  questicMi  at  law ;"  **  it  is  a  judgment  of  law  on  the 
facts  and  intents." 

^  5.  The  fraud  of  the  agent  is  the  fraud  of  the  principal,  4  T.  r.  89, 
and  equally  avoids  the  act,  fraudulently  done.  J|^  ••  **"" 

^  6.  The  statute  of  13th.  of  El.  relates  to  creditors,  and  statutes  is  of 
the  27tb,  to  purchasers,  which  see  at  large  in  a  subsequent  ^l<  i^nd  27  of 
chapter.     These  statutes  have  been  adopted  here,  as  they  re-  Hay^'yl!^^' 
spect  the  avoiding  of  contracts;  and  even  if  not,  the  law  is  as  laid  Cowp.  427, 
down  by  Lord  Mansfield,  in  the  great  case  of  Cadogan  v.  ^»  ^*^?P[I 
Kennet,  to  wit :  '^  the  principles  and  rules  of  the  cofnmon  law^  Hawk.°]^  c« 
as  now  universally  known  and  understood,  are  so  strong  against  ch.  71.— 2 
fraud  in  every  shape,  that  th^  common  law  would  have  attain-  f  Johu^  r! 
ed  every  end  proposed  by"  these  statutes,  that  will  defeat  ev-  404. 
ery  deceitful  practice  in  defrauding  another  of  his  rights. 

§  7.  Cd$e$,     An  insolvent  person  assigned  over  his  effects  ^  ^*  ^*  l^i 
for  his  creditors,  and  the  pits,  signed  under  a  secret  agreement  Lomas.^ 
that  they  should  have  their  whole  debt.    The  court  held  that  6T.R  146, 
tiUs  agreement  was  fraudulent,  and  that  no  action  lay  upon  it.  V^  ^'  ^'^' 
It  was  a  coercion  on  the  deft,  and  a  fraud  on  the  other  credi«> 
tors ;  but  otherwise,  if  only  a  share  had  been  agreed  for.     A 
sale  of  goods  by  covin,  even  in  market  overt,  is  void.    Cro. 
El.  86;  2  Inst.  713. 

^  8.  Assumpsit  on  a  note  for  £15.     The  pit.  wished  to  get  3  T.  R.  06I, 
£100  for  his  goods ;  this  sum  the  defts.  could  not  advance,  if^^"  *' 
but  they  contrived  to  sell  them  apparently  to  one  Welsh,  for  4  East  372, 
£70,  to  get  him  to  advanee  the  money  for  the  deft.,  the  real  i^icester  v. 
buyer ;  and  the  deft,  privately  gave  this  and  another  £1 5  note  ^^;  3qq  3 
to  the  ph.  for  the  goods.     This  private  agreement  was  un-  do.  466.—' 
known  to  Welsh,  and  was  a  fraud  upon  him,  to  induce  him  to  ^^"fj^  ^ 
advance  his  money ;  and  as  the  pit.  was  a  party  to  the  fraud,  _i  h.  bi. 
it  was  held  that  he  could  not  recover.  647. 
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Ch.  S9.       ^  9.  In  ihis  case  it  was  decided,  that  if  oo  proposals  of  mv- 

Jlrt.  K     riage  between  two  persoas,  a  note  is  givea  by  a  thifd  person 

V^^v^^  to  one  of  tfcem,  witbeut  aay  coBsideration,  to  make  tbe  man 

1  w.  Bl.  S68,  appear  riehi  and  to  promoce  the  raatcfay  but  with  oo  tolentioB 

MmlSnwra^'  ^  ***^  "^  P*^*^*  '*  fraudulent  as  to  the  party  deceived ;  yet 
it  is  valid  against  the  ^ver ;  "  for  no  man  shaU  set  up  his  own 
iniquity  as  a  defenee,  any  more  than  as  a  cause  of  acdoa. 
And  an  action  may  be  maintained  against  him  on  such  a  note ; 
and  when  arbitrators  ordered  such  a  nole  to  be  given  up,  the 
court  held  that  tbey  were  mistaken  in  point  of  law,  and  direct- 
ed their  award  to  be  set  aside. 
19  Moa.  S68.      ^  10.  So  if  one  who  is  iolvefUf  under  a  pretence  of  tiiaolveii^ 

get  a  debt  abated,  it  is  a  fraud  in  equity« 
FHaS  is  a  ^  11.  So  if  one  take  a  mortgage  ofg^odsy  debts,  he.  and 
qnestion  of  dou  not  take  f098tsnonj  it  is  /rstMhilsn^,  and  he  cannot  re- 
ly^mfd?^^*  cover.  But  there  are  some  exceptions  to  this  rule,  which  see, 
pate  as  to  the  post.  As  where  one  Harvest  and  Stevens  were  partners  in  a 
^^^^  brew-house,  wd  in  the  utensils,  goods,  and  debts.  Harvest 
837.—  for  a  valuable  consideration  mortgaged  his  half  of  afl  to  Pot- 

1  wiis.  900,    ler ;  but  Harvest  and  Stevens  continued  in  possassicm,  and 
B^'  and  8   ^^^^^  ^^  ^^  bufiuieBS  as  before ;  Harvest  appearing  to  be 
Barr.  881,      the  owner,  and  acting  in  aH  respects  as  owner,  and  as  he  used 
«*«^*^     to  do  before  he  made  the  mor^i^e— 4ie  became  a  bankrupt, 
en       .  870.  }^^\^  ^^^  Potter  had  no  title  against  the  assignees,  to  Harvest 
half  of  die  personal  estate ;  for  a  **  mortgagee  of  gooio  atooo 
Mty  and  dkostt  m  nation,  is  the  true  owner  thereof,"  and  die 
same  ought  to  be  delivered  to  him,  as  much  as  nray  be,  "  by 
delivering  the  goods  themselves  specificaSy,  or  the  key  of  the 
ware-house  wherein  diey  are,  with  the  possession  thereof,  and 
by  delivering  the  muniments,  books,  and  writings,  relative  to 
the  choses  in  action,  and  enabling  die  mortgagee  to  rednoe  the 
same  into  possession  by  action  or  suit."    As  Potter  did  not 
do  dris,  but  sufered  Harvest  to  remain  in  possessioQ  as  above, 
it  was  giving  the  mortgagor  a  faise  credit,  Mid  so,  fniiMhileat 
against  creditors,  in  respect  to  tbe  moveable  goods,  and  dtnam 
in  action. 
OT.R.208,        ^  12.  If  a  creditor  agree  widi  a  debtor  to  take  Ss>iB  tbe 
N^^  ^      pound,  on  his  assurance  that  his  other  creditors  will  do  the 
same,  and  they  will  not  do  it,  and  this  assurance  being  ftise, 
no  action  lies  on  the  agreement ;  nor  is  it  any  bar  to  the  for- 
mer right  of  action.     Any  gross  misrepresentation  of  fceli 
makes  the  contract  void.    4  Dallas,  360. 
8  Co.  282,         ^13.  In  this  case  A  recovered  a  just  judgment  agamst  on 
Tvroer^scase.  odmintHreiOT,  for  £100,  and  would  have  released  kit  MO; 
Mun!'i^^l  ^  ftdministi-ator  preferred  to  delay  this  release,  to  plend  die 
Bion.  bOtiT  judgment  for  £100  against  creditors.     Adjudged  to  be  as  to 
them  a  fraud  and  deceit.    The  admiikistrator  ought  not  to  save 
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tbe  £40^  to  his  own  use.    He  is  a  bi6i»  trustee  fof  the  credi-    Cb.  83. 
ters^aed  ought  to  settle  the  estate  fahhfuUy,  for  their  bene&«      Art.  1. 

The  usual  marks  of  fraud  are,  First,  where  the  gift  of  one's 
gpods  is  general.     3  Co.  80,  case  of  Twyne. 
.    Second.    If  the  donor  or  grantor  a^mue  to  fanu$  and  2T.R.  (m. 
use  the  goods. 

Third.     If  tbe  deed,  or  bill  of  sale,  be  made  in  $tcT€t*        ^  c:o.  81, 

Fourth.    If  tbe  deed  he  made  on  any  impiied  trust  or  coc-  caZI^Hob.  l. 
fidence  in  favour  of  the  donor  or  grantor.  ^LawGrwi 

Fifth.    If  the  deed,  or  sale,  tur  gift,  be  made  while  an  ac-  ^^ 
tion  is  pending.     Therefore,  if  a  man's  goods  be  had  in  satis-  59  .f!^  qJ' 
faction  of  a  debt,  it  is  best  to  have  the  thing  done  in  a  public  72.-2  dp. 
manner,  before  witnesses  of  credit,  and  the  goods  fairly  ap«-  ^^2(»^ 
praised  at  their  just  value.  i  camp.  B. 

^  14.  Though  a  grant  of  lands  or  goods  be  to  deceive  cred-  SM 
ilers,  and  so  is  void  as  to  them ;  yet  it  is  good  against  the 
grantor  and  his  representatives.     So  an  act  in  court  may  be 
void  for  firand.    %  Bl.  Com.  441 ;  Law  Gram.   115  ;  3  Co. 
77,  Farmer's  case ;  2  Cro.  271. 

^15.  If  one  have  a  term,  &c.  and  make  a  voUuU^  dupo^  Cowp.878, 
iUim  of  t^,  privaidyj  and  then  offer  it  to  me  in  mortgage  for  a  £^*''™^  ** 
debt  justly  due  to  oie,  and  I,  having  a  hint  about  that  disposi-  JTc^l^'"' 
tion,  ask  him  concerning  it,  and  he  denies  it^  this  is  a  fraud  ;  879,  Evelyn 
and  his  disposition  is  void  within  the  27th  of  El.  ch.  4,  and  I  J^S^^JSe 
hold  die  term*    A  mortgage  is  a  purchase  wkhin  that  statute. 
This  mortgage  was  three  years  after  the  settlement,  4  Cruise 
879. 

^  16.  In  this  case  of  aaumpiit  for  ^oods  sold  and  delivered  2  t.  r.  287, 
it  was  decided,  that  if  a  creditor  take  an  absolute  bill  of  sale  u^T^'  ^' 
of  the  debtor's  goods,  but  agrees  to  leave  them  in  his  posses-  ^BinD.sSe. 
sion  for  fourteen  days ;  in  that  time  the  debtor  dies,  where- 
upon the  creditor  takes  and  sells  the  goods.    Held,  be  is  ex- 
ecutor de  son  tort ;  for  the  debtor's  continuing  in  possession 
is  inconsistent  with  the  deed,  and  fraudulent  against  creditors  ; 
that  it  is  a  general  rule  in  the  transfer  of  chattels,  that  the 
possession  must  accompany  and  follow  the  deed.     Hence,  if 
the  conveyance  be  absolute,  the  possession  must  be  delivered 
immediately  $  if  conditional,  it  will  not  be  rendered  void  by  the 
vendor's  continuing  in  possession  till  the  condition  be  perform- 
ed.   The  delivery  of  a  cork-screw  in  the  name  of  the  whole 
had  no  effect*    If  I  buy  a  debtor's  goods  at  the  sheriffs  sales, 
I  may  leave  the  debtor  in  possession  and  yet  have  tide,,  as 
where  one  Aburn's  goods  were  taken  in  execution  and  put  up 
to  sale,  and  the  pit.,  his  brother-in-law,  bought  them  and  took 
a  bill  of  the  sheriff,  but  permitted  A  to  remain  in  possession  ;  ^^1^^' 
held,  the  ph's.  title  was  good  against  Aburn's  other  creditors ;      ' 
here  was  no  view  to  defeat  creditors. 
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Ch.  32.        <^  17.  The  court  held,  that  if  one  assign  his  fpois  to  tra»- 

Art.  1.      tees  for  some  of  his  creditors,  and  he  is  to  remain  m  posses- 

V^Fy^^  sion  one  year,  and  account  to  the  trustees  for  the  pro&ts  of 

ST.  R.  694,    his  business,  this  is  fraudulent.     But  if  mj  tenant  sell  me  cat- 

^^to<*^™-  tie  absolutely,  and  I  leave  them  widi  him  to  pasture  for  me  at 

'*'  the  usual  price,  the  sale  is  good  as  to  his  creditors,   15  Mass. 

R.  244. 

Dovgl.  88,         ^  18.  So  contracts  may  be  void  for  fraud,  though  there  be 

^TuT-l'        ^  valuable  consideration,  and  even  possession  given. 

1  Wood's  As  where  one  purchases  and  pays  a  valuable  cmisideration, 

^.417,418.  be  has  no  title  or  right  of  action  thereby,  if  at  the  time  be 

8  Co.  sb!^  knew  there  was  a  decree  for  tlie  thing  in  favour  of  another,  or 

2T.  R.  687.    that  another  had  a  deed  of  it,  though  not  recorded. 

Bftw.  s.  J.         ^19.  In  all  these  cases  the  buyer  roust  be  a  party  in  the 

Court,  Not.    fraudulent  intentions  to  cheat  or  deceive  others ;  for  however 

Swinerton      fraudulently  disposed  the  seller  or  debtor  may  be,  if  the  buyer 

Jr.  V.  Swiner-  or  creditor  is  innocent  and  honest  in  the  affair,  his  title  is  good, 

Co'^Ch^'"     (®*<5®P'  i"  certain  cases  of  bankruptcy)  but  if  the  buyer  have 

Notes  89.       reason  to  think  the  seller  in  debt,  this  may  be  evidence  of 

such  intentions. 
^  also!  ^  ^^*  ^  ^^  creditor  can  object  to  a  conveyance  as  frau- 

Mmb.  s.  J.  dulent,  unless  he  be  a  creditor  when  it  is  made,  for  if  then  not 
rm*  i^^'  a  creditor  he  is  not  affected  by  it,  and  it  is  then  good  as  to  bim, 
9.  Adams  ajDd  ^^  caonot  be  made  void  by  a  subsequent  fact ;  but  see  a.  2. 
l)ost  ^21.  A  fraudulent  sale  of  A's  goods  makes  the  vendee 

executor  of  his  own  wrong  of  A  after  his  death,  2  Saund.  137. 
And  if  A  sell  and  deliver  goods  to'B,  insolvent,  on  his  false 
and  fraudulent  representation,  that  he  is  in  good  circumstances 
and  take  bis  note,  the  sale  is  void,  and  A  may  replevy 
them  from  the  officer  who  has  attached  them  for  B*s  creditors  ; 
thoufi;h  one  fairly  purchasing  them  of  B  might  hold  them, 
15  Mass.  R.  156,  159. 
^wp.  434,  ^  22.  In  this  case  Lord  Mansfield  stated  the  law,  and  said, 
V,  KenDett^  ^^^^  ^^^^  against  fraud  ought  to  have  a  very  liberal  construc- 
tion in  order  to  suppress  it ;  that  by  the  13th  of  El.  *'  no  act 
whatever  done  to  defraud  a  creditor  or  creditors  shall  be  of 
any  effect  against  such  creditor  or  creditors."  (The  27th  of 
El.  is'the  same  as  to  purchasers.)  *  That  this  act  must  be  so 
construed  as  not  to  *' make  third  persons  sufferers,"  this  act 
is  not  against  any  band  fide  transaction,  ^'  and  where  there  is 
no  imagination  of  fraud,"  '^  and  so  is  the  common  law ;"  but 
if  not  hon&  fide  *'  a  valuable  consideration  will  not  alone  take 
it  out  of  the  statute."  And  so  if  the  possession  of  die  goods 
be  actually  changed,  yet  if  done  to  defeat  creditors,  the  trans- 
action is  fraudulent  and  void.  But  the  purpose  must  be  frau- 
dulent or  iniquitous ;  it  must  be  to  assist  one  man  to  cheat 
another.    ^*  Tbb  statute  says  not  a  word  about  possession." 
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tout  the  law  says,  if  after  a  sale  of  goods  the  veador  continue    Ch.  32» 
in  possession,  and  appear  as  the  visible  owner,  it  is  evidence    ^rt,  1. 
of  fraud,"  *'  because  goods  pass  by  delivery."  "But  it  is  not  so 
in  the  case  of  a  lease,  for  that  does  not  pass  by  delivery  ;  see 
2  Bos.  b  P.  59,  60,  and  many  cases  cited. 

^  23.  "The  statute  of  27th  of  El.  ch.  4,  does  not  go  to  Thisstatateis 
Voluntary  conveyances  merely  as  being  voluntary,  but  to  such  yo^H*—  *°  ^' 
as  are  fraudulent."     "  The  question  in  every  case  is,  whether  lo  Johns.  R. 
the  act  done  is  a  bondjide  transaction,  or  whether  it  is  a  trick  ^^t  ^* 
and  contrivance  to  defeat  creditors,"     Possession  in  the  ven- 
dor does  not  prove  fraud  when  a  part  of  a  fair  trust  or  contract, 
as  where  one  fairly  secures  the  furniture  of  his  house  in  trust, 
and  remains  in  possession  of  that  and  his  house  in  pursuance 
of  the  deeds. 

^  24.  If  I  contract  to  sell  lands  to  A,  I  am  deemed  in  lOMod.  518, 
equity  a  trustee  for  him  till  the  conveyance  is  executed.   And  Atcherleyv. 
if  I  afterwards  sell  them  to  B,  he  having  notice  of  the  preced*    ®''"^°* 
ing  argreement,  his  purchase  is  fraudulent,  and  A  may  bring 
his  bill  against  B  for  a  specific  performance  ;  but  there  is  a 
question  if  there  be  any  remedy  at  law. 

§  26.  In  this  case  it  was  decided,  that  a  voluntary  settle-  ^'^P-  ^f 
roent  is  not  void  against  a  subsequent  purchaser  within  the  27th  ledge,  and 
of  El.,  if  it  be  not  covinous  and  fraudulent ;  and  that  he  to  be  post, 
within  the  act  must  be  a  fair  purchaser,  bonafide^  and  for  good  ^\  430.  ^ 
consideration,  as  marriage  or  money  &£c.   More  at  large,  Ch. 
109,  a.  9. 

^  26.  A  judgment  confessed  for  too  large  a  sum,  and  so  6  T.  R  8, 
apparently  void,  may  be  explained  by  evidence,  to  be  by  mis-  Pease  ».N«jr- 
take,  and  so  valid.    What  is  not  a  purchase  within  27  El.,  Co.  ^^' 
L.  3,  Hatton  r.  Jones. 

^  27.  There  is  a  distinction  between  fraud  and  legal  dili-  G  T.  R.  235, 
gence.  Therefore,  if  the  deft,  owe  a  debt  to  the  pit.  and  xnie^wn** 
another  debt  to  A,  and  the  pit.  get  judgment  against  the  debtor, 
and  he  then  goes  to  A,  his  other  creditor,  and  confesses  judg- 
ment to  him,  on  which  he  gets  execution  and  levies  it  on  the 
day  the  first  pit.  would  have  been  entitled  to  execution,  and 
had  threatened  the  debtor  to  sue  it  out,  this  preference  the 
debtor  gives  A,  or  this  3tep  he  takes,  is  not  fraudulent  within 
the  13tb  of  El. 

$  28.  So  a  purchase  for  a  full  price  is  fraudulent  if  it  be  Watson  op 
made  to  wrong  a  third  person  ;  as  if  A  get  judgment  against  \X^^\^^^ 
B  for  a  just  debt,  and  C  knowing  this  buys  B's  goods  for  a 
full  price  to  defeat  the  effect  of  A's  judgment,  this  is  fraudu- 
lent. 4 

^  29.  "  Again,  if  a  man  knowing  that  an  executor  is  wasting  1  Burr.  474, 
and  turning  the  testator's  estate  into  money,  the  more  easily  ^^"Sf'f/  '" 

VOL.  I.  80  Dou^Kw!"" 
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Ch.  33.    to  run  away  with  it,  buy  from  the  exeoul&r  with  that  vieft^. 
Art.  I.      though  for  a  full  price,  it  is  fraudulent. 

^  30.  But  a  creditor  may  attach,  get  a  mortgage,  a  bill  oT 
sale  of  goods,  kc*  from  his  debtor,  and  thereby  secure  bia 
whole  debt.    This  he  may  do  even  under  the  bankrupt  sys- 
tem, but  the  debtor  under  that  system  can  never  give  a  vol- 
untary preference.     Hence, 
1  w.  Bl.  862,      ^31.  Lord  Mansfield  said,  a  trader  before  an  act  of  bank- 
Compion  V.    ruptcy  Committed  may  pay  a  fair  honest  creditor  in  aioney  or 
^^f^rd.        goods,  or  give  him  security. 

1  w.  Bl.  441,      ^  32.  But  if  the  bankrupt  assign  all  his  stock  in  trado,  it  is 

442,  Hooper  yq}^,  for  the  deed  of  assignment  makes  him  a  bankrupt ;  he 

*'   "''''^*        not  having  any  thing  to  trade  on.     The  deed  iM)f  is  an  act  of 

bankruptcy.     A  fraudulent  exception  of  a  part  does  not  alter 

the  case ;  but  a  trader  may  lawfully  assign  part  of  his  stock  in 

trade  in  favour  of  a  particular  creditor,  the  same  day  on  which 

he  afterwards  commits  an  act  of  bankruptcy.     As  where  a 

bankrupt  assigned  silks,  about  half  his  stock  in  trade,  to  his 

mother  to  secure  a  just  debt,  on  the  morning  of  the  day  od 

which  he  afterwards  committed  an  act  of  bankruptcy. 

1 W.  Bl.  6<(0,      ^  33.  And  in  this  case  Lord  Mansfield  said,  a  man  may, 

(jLiderson  v.     or  may  not  at  the  eve  of  a  bankruptcy  give  a  preference  to  a 

Same  case  4  p&rticular  creditor  ;  if  one  demands  first,  or  suesx>r  threatens 

Burr.  2235.     him,  and  he  prefers  without  fraud,  the  preference  is  good,  but 

-— Cowp.  117,  ^hen  it  is  clearly  to  defeat  the  law,  it  is  bad.     A  bankrupt 

Fisher.— See  Cannot  of  his  own  head  make  a  preference.     Therefore,  if  he 

8  Wiis.  47,     prefer  one  creditor,  in  sending  him  a  bill  by  post  without  his 

lea  ^  *  ^"^  knowledge,  this  is  fraudulent  and  void  when  done  on  ttie  eve 

of  bankruptcy.    And  in  this  case  no  course  of  dealing  between 

the  parties  appeared  in  sending  this  note.     See  Bankruptcy, 

Ch.  18. 

6  T.  R.  420         $  ^'  ^^  ^^^  ^^^®  ^^^  court  held,  that  where  one  having 
Estwick  p.      several  creditors,  conveyed  a  part  of  his  real  and  personal 
Se'Ir  4*  "^  estate  to  a  trustee,  in  trust  out  of  the  profits  to  pay  half  to  the 
*  '       '  grantor   and  half  to   certain  creditors  name^d,  not  meaning 
any  fraud  or  delay  to  other  creditors,  the  conveyance  was 
valid.     And  in  this  case  BuUer  J.  said,  that  '^  fraud  is  some* 
times  a  question  of  law,  sometimes  a  question  of  fact,  and 
sometimes  a  mixed  question  of  law  and  fact."    In  this  case  it 
was  proved,  that  Lord  Abingdon,  the  grantor,  had  no  intention 
to  defraud  or  delay  Townsend,  a  creditor,  who  questioned  the 
validity  of  the  deed,  and  no  other  creditors  appeared  not  pro- 
vided for  in  tlie  deed ;  and  his  remaining  in  possessicHi  of  a 
house  &c.  >was  no  objection,  as  it  was  satisfactorily  explained. 
So,  valid,  though  to  the  intent  to  delay  a  creditor  of  his  execu- 
tion, 3  Maule  &l  Sel.  R.  371,  377,  possession  was  delivered, 
{j  35.  The  statute  of  frauds  and  perjuries,  29  Ch.  II.  c.  2, 
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Jbas  provided  for  sundry  contracts  being  in  writing,  and  has    Ch.  32. 
also  introduced  a  distinction  between  written  and  unwritten    Jlrt.  2. 
contracts,  already  considered  in  chapter  11,  a.  2,  as  to  agree-  Vi^V^^ 
meets  &c.  As  the  act  was  passed  for  the  suppression  of  frauds,  I  DaUas  427. 
as  well  as  peijuries,  it  ought  to  be  liberally  construed  to  effect 
those  purposes. 

Abt  2.  Voluntary  and  fraudulent  conveyances  and  eettle^  ^"^-  ^- •'■    . 
mentis  how  affected  hy  a  further  naie,     ^  1.  In  this  action  the  1793/Essex 
ph.  claimed  the  estate  as  assets  of  his  intestate  for  his  credi-  Goodaie 
tors.     The  deft,  claimed  it  as  a  fair  purchaser.     The  case  ^^^'  ^^ 
was,  the  intestate,  Robert  Hooper,  A.  D.  1787,  when  insol-  T^icbols. 
vent,  conveyed  the  land  in  question  to  his  son  Greenfield  ^^  ^  ^ol- 
Hooper,  by  d%ed  executed,  acknowledged,  and  recorded.     A  8ee  p!u^er«. 
valuable  consideration  was  expressed  in  it,  but  it  was  proved  Partrick. 
there  was  no  consideration  in  fact ;  but  that  it  was  a  voluntary  Bailments.— 
settlement  and  fraudulent  as  against  creditors.  'T*he  son,  the  Hay  ward, 
grantee,  entered  and  was  seized  and  possessed  for  about  five  Pre-  Cb.  8I0. 
years,  and  then  sold  it  bona  fide  to  the  deft,  for  a  valuable  [J"^4®boJ?&" 
consideration  ;  these  facts  were  found  by  a  special  verdict,  p.  332. 
The  judgment  was,  that  this  after  sale  was  good,  as  it  was 
made  to  an  innocent  and  fair  purchaser. 

^  2*  In  this  cose  Chief  Justice  Parsons  held,  second  hon&  ^^*-  9- '• 
fide  sale  good,  and  the  case  of  the  second  innocent  purchaser  Term'isoe 
is  better  than  that  of  the  first  innocent  buyer.     Swasey  sold  Sutton  0. 
the  knd  toFarl^,  his  son-in-law,  when  insdvent,  and  this  sale  2^a? 
was  questionable  ;  Farley  sold  to  the  deft,  bonii  fide.     The  i2.'$ee'a« 
pit.  levied  on  the  knd  as  Swasey's.     Judgment  for  the  deft.  J3>  s- 12 — 
This  second  sale  to  him  being  fair  and  honest,  was  valid  even  ]85..|  jow 
if  the  first  was  not.    A,  baying  without  notice,  is  not  afiected  Ch.  R.  213, 
by  the  fraudulent  pumhase  of  his  seller,  and  if  B  sell  to  one  ^^.'^''^'"^ 
knowing  the  firaud^  yet  his  title  is  good.  ' 

^3.  So  if  one  make  a  covinous  settlement  on  bis  son,  who  204.  covin 
sells  lor  a  valuable  consideration,  and  afterwards  the  father  B.  4.^ 
sells  to  tnodier  for  money,  the  son's  sale  is  valid.    And  the  l^^^V/^'* 
frmeipie  as  to  perswai  estaiie  m  the  same  as  it  is  as  to  the  134.^2  Bae. 
teal.  Abr.  eo7. 

%  4.  The  pit's,  testator  owned  an  annuity  ticket  and  lost  it,  ^^^'  ^, 
and  the  deft,  came  by  ft  bond  fide  for  a  valuable  consideration,  H«rriDg.-l 
and  judgment  for  him,  tor  he  tvas  an  honest  purchaser  and  1  i«ev.  237. 
had  no  reason  to  suspect  it  was  the  property  of  the  testator. 

^  5.  Soa  gaming  bill  accepted  and  endorsed  to  an  innocent  12^^^ 
endorsee,  is  good  against  the  endorser ;  otherwise  if  sued  by  Hussey  v.  Ja- 
a  party  to  the  wrong.  A.  D.  1696.   Strange  1165  5  9  Mass.  job.— 
R.  1.     So  if  the  maker's  name  bo  forged*  133!*"*^ 

(^  6.  In  this  action  of  aMeumpsit  by  several  partners,  the  deft.  8  T.  R  140, 
was  allowed  to  plead  in  bar  die  bankruptcy  of  one  of  them.  ^j'j'J^*;;"" 

Ca9e.«-WoodeiB  Case  in  CoWlle  v.  Ptiter.— Cro.  Jam.  158,  Jasoa  9.  Janis.— I  Vera.  206. 
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Ch.  32.    And  farther  held,  that  if  partners  by  deed  assign  all  their 
Art.  3.      partnership  effects  &c.  to  trustees  for  the  benefit  of  their  cred- 
K^y^^  itorsy  and  some  of  the  separate  creditors  of  one  partner  do  not 
assent  to  it,  the  assignment  is  fraudulent  and  void,  not  only  as 
against  those  creditors  who  did  not  concur,  but  was  an  act  of 
bankruptcy ;  and   that  it  was  immaterial  whether  the  credi- 
tors who  did  not  concur  were  joint  or  separate ;  and  a  credi- 
tor of  one  partner  has  a  demand  on  their  partnership  effects 
after  the  partnership  creditors  are  satisfied. 
9  Mod.  35,         ^7.  It  has  been  held  in  the  Court  of  Chancery,  that  if  A 
eery"  Sava"'e  *^^"®  ^^  estate,  and  knows  it,  and  knows  that  B  is  buying  it  of 
V.  Foster.—    a  third  person,  and  A  gives  no  notice  of  his  right  to  B,  A  shall 
2  Johns.  R.     never  after  be  permitted  to  set  up  his  right  to  avoid  B's  pur- 
69  Doe  i^^    chasc,  for  it  was  an  apparent  fraud  not  to  give  notice  of  his 
Manning  &     title ;  and  infancy  or  coverture  is  no  excuse.  And  in  this  case 
Hopkins.       another  strong  case  is  cited.    See  Ch.  62,  a.  5,  s.  7  ;  1  Ves. 
jr.  190, 

^  8.  A  voluntary  conveyance  without  a  valuable  considera- 
tion, by  27  El.  c.  4,  is  fraudulent  against  a  subsequent  pur- 
chaser for  a  valuable  consideration,  though  with  notice  before 
ail  the  purchase  money  was  paid  or  the  deed  executed.     In 
such  case  the  law  presumes  fraud  **  without  admitting  s  ich 
presumption  to  be  contradicted.     Many  cases  cited. 
2Esp.  292.*>      Art.  3.  Conditional  sales.     ^  1.  If  the  seller  remain  in 
2  r.  R.  687,    possession,  according  to  the  usual  course  of  business  or  the 
HtT^n**''      nature  of  the  transaction,  there  is  no  fraud.     As  where  Lord 
Montfbrt  on  iiis  marriage,  conveyed  his  household  goods  of  his 
house  in  town,  (among  other  things)  to  trustees  in  strict  settle- 
*  roent.     His  wife's  fortune  was  £10,000,  equal  to  all  his  debts 

then,  and  the  goods  were  added  to  the  settlement,  his  real 
estate  not  being  deemed  sufficient  for  the  settlement.  He  re- 
mained in  possession  of  these  goods.  The  deft,  was  a  credi- 
tor to  him  when  this  conveyance  was  made,  and  took  the 
goods  in  execution.  The  trustees  brought  trover  fi>r  them, 
and  the  court  held,  that  the  13th  of  El.  was  only  intended  to 
operate  against  fraudulent  conveyances,  and  that  possession 
alone  was  not  evidence  of  fraud.  That  this  being  a  fair  and 
proper  settlement  could  not  be  deemed  void  under  that  statute. 
Not  done  ^^  with  a  view  to  defeat  creditors."  This  case  has 
been  often  recognised,  art.  4,  s.  7. 
ST.  R.  099,  ^2.  So  where  cows  were  settled  on  the  marriage  of  the 
BoHcr  J.  p]|',.  i^fe  OQ  certain  trusts.  Held,  not  liable  for  her  hus- 
band's debts.  '^  When  the  deed  is  to  take  place  at  a  future 
time,  or  when  a  condition  is  performed,  the  possession  is  still 
in  the  vendw  by  the  deed«  and  is  consistent  with  it."  "  And 
such  possession  comes  within  the  rule  as  attending  and  foI« 
lowing  the  deed ;"  also  2  Bos.  b  P.  59^  60. 
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^  3.  There  is  another  case  of  sales  not  void  by  the  13  of    Ch.  32. 
El.,  though  no  possession  has  been  given  ;  as  of  ships  at  sea  ;    Art.  3. 
for  if  a  ship  be  at  sea^Jt^hen  sold,  there  can  be  no  actual  de<-  V^^v^^ 
livery  of  her,  and  there  can  be  no  other  delivery  but  that  of  2  t.  R.  462^ 
the  grand  bill  of  sale ;  and  this  amounts  to  a  delivery  of  the  Atkinson  r. 
ship  itself;  for  it  is  the  next  best  act  that  can  be  done  to  give     ^'"^' 
the  vendee  a  title.     This  was  a  mortgage  of  a  ship  at  sea,  and 
Buller  J.  said,  ''  the  grand  bill  of  sale  is  the  only  muniment  of 
the  property;  by  the  vendee's  taking  that,  he  prevents  the  ven- 
dor from  defrauding  others."     So  no  false  colours  were  held 
out  to  tlve  world.  In  this  case  "  the  pit.  took  possession  of  the 
ship  the  first  moment  she  arrived  in  port." 

\  4.  But  do  not  these  cases  in  England  proceed  on  a  prin-  3  T.R.40<i, 
ciple  that  does  not  hold  in  the  United  States  j  the  principle  is,  S^"*Hmbere 
that  the  grand  bill  of  sale  is  "  the  only  muniment  of  property"  Si'ai! 
in  a  ship.  This  is  not  by  the  Common  law,  but  by  26  Geo. 
III.  ch.  60,  sect.  17,  which  enacts,  ^  that  when,  and  so  often 
as  the  property  in  any  ship  of  a  British  subject  shall  be  trans- 
ferred to  any  other  British  subject  in  whole  or  in  part,  the 
Certificate  of  the  registry  of  such  ship  shall  be  truly  recited 
in  the  bill,  or  other  instrument  of  sale,  odierwise  such  bill  of 
sale  shall  be  utterly  null  and  void  to  all  intents  and  purposes." 
By  this  act  property  in  a  British  ship  can  pass  from  one  Brit- 
ish subject  to  another  in  no  manner  whatever,  but  by  a  bill  of 
sale  with  her  registry  truly  recited  therein.  4  Cranch  48,  59, 
United  States «.  Willing  b  Francis.  Held,  if  an  American 
registered  ship  be  sold  while  at  sea  to  a  citizen  of  the  United 
States,  there  need  be  no  bill  of  sale  or  new  register  till  she 
returns  to  some  port  in  them,  and  there  is  np  fraud  &c.,  see 
Ch.  294,  a.  12,  s.  23. 

^  5.  But  this  is  not  the  law  of  the  United  States  as  in  the 
following  case. 

^  6.  This  was  an  action  of  replevin  brought  by  the  pits.  Mam.  S.  Jnd. 
against  Turil,  a  deputy  sheriff;  and  the  court  held,  our  ships  ^^1^^^^' 
may  be  conveyed  at  common  law,  as  it  respects  property.  1795,  Brown 
The  case  was,  Turil  attached  the  brig  Lark  as  the  property  &  Thomdikft 
of  Thorndike  k,  Farrar,  at  the  suit  of  General  Fish  ;  the  phs.,  sm  Ch.'  101, 
Brown  &  Thorndike,  replevied  her  as  their  property.     Turil  a.  6,  s.  28.--' 
pleaded  that  she  was  the  property  of  Thorndike  &  Farrar.  The  ^^^^  ^^^^ 
phs.  replied,  that  she  was  their  property — and  issue.  A  special  eral  cases.-^* 
verdict  found  that  the  pits,  gave  a  bill  of  sale  of  her  to  Thorn-  7  Johns.  R. 
dike  b  Farrar ;  but  that  the  registry  was  not  inserted  in  it.  ^'      , 
The  question  was,  if  this  bill  of  sale  conveyed  the  property  to  gggf^J  ilTnoT' 
them,  and  the  court  decided  that  it  did,  as  being  good  at  evideoee  of 
common  law,  and  that  it  was  not  made  void  by  the  act  of  '**^**^  P"^" 

14  Johns.  K.  201,  Sharp  v.  U.  S.  Ins.  Co.--4  Tann.  662.-8  East  10—14  East  280^- 
16  East  169,  and  casea  therein  cited 
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Ch.  33.    Congress  of  Sopt.  1,  1789,  sect*  11,  wUch  eiwetod,  *<tlnt 
jlrt.  4.     whenever  any  such  ship  or  vessel  shall,  in  whole  or  in  part, 
V^^y^^   be  sold  or  transferred  to  any  person  op  persons,  the  certificAte 
of  the  registry  of  every  such  ship  or  vessel  shall  be  recited  at 
length  in  the  instrument  of  transfer  or  sale  thereof,  and  in 
default  thereof  such  instrument  of  sale  or  transfer  shall  be 
void,  and  such  ship  or  vessel  shall  not  be  deemed  or  deoonii- 
nated  a  ship  or  vessel,  entitled  to  any  of  the  benefits  or  advan- 
Same  princi-  tages  of  a  ship  or  vessel  of  the  United  States."     And  the 
^^806*^^^'''  court  further  said,  that  this  last  part  of  the  clause  made  die 
bill  of  sale  to  Thomdike  &;  Farrar  void  only  as  to  ben^ts  in 
custom-house,  and  not  as  to  the  transfer  of  property;  and 
4  East  130.     herein  is  the  material  difference  between  our  act  and  that  of 
the  26  Geo.,  which  makes  a  biU  of  sale  without  a  registry 
inserted,  void  to  all  purposes. 
3Borr.94i.        ^  7.  Yet  three  years  before  the  26th  of  Geo.  passed.  Lord 
Mansfield  said,  a  mortgage  of  ships  abroad,  or  of  goods  on  the 
high  seas  by  a  trader,  is  good,  notwithstanding  the  21st  of 
James  I,  ch.  19,  sect.  11,  though  possession  has  not  been  actu- 
ally delivered,  ''  fiir  a  bill  of  sale  is  all  the  possession  that  can 
be  delivered  tiH  the  Mp  comes  home." 
1  Wils.  229.        Articles  of  conveyance  may  be  set  aaide  fer  evident  fraud 
and  imposition,  and  ao  for  imposition  and  poblie  iacottvenience, 
as  in  buying  sailor's  prize  money  &e* 
1  Man.  R.  Art.  4.'  Further  American  eate^  a$  to  fraudi.    i)  1.  This 

der  o^Gott?d.  ^^^  ^  ^^^'  action  for  land ;  this  land  the  pit.  had  taken  in  exe- 
*  cution  against  one  Lennel,  Oct.  2,  1800,  under  whose 'deed 
the  deft,  claimed,  dated  Nov.  3,  1798.  Held,  diat  dioogh 
this  deed  was  void  as  to  creditors,  yet  it  waa  not  to  be  avoided 
by  a  creditor,  the  consideration  of  whose  debt  was  illegal.  The 
pit.  was  nonsuited. 
8  Mass.  R.  ^  2.  In  this  action  the  court  held,  that  a  colourable  sale  and 

more^M-'  transfer  of  personal  property,  though  void  as  against  the  ven- 
signee  of  dor's  creditors,  does  not  amount  to  an  act  of  bankruptcy,  unieas 
Bariiett  v.  executed  by  a  fraudulent  deed  or  conveyance ;  that  the  con- 
^^  ^^'  cealment  of  goods  to  prevent  their  being  taken  in  execution 

most  be  actuaJ,  not  constructive,  and  by  the  bankrupt  himself. 
6U2^imba!l  ^  *^*  '^^^  court  decided  in  this  action,  that  to  enable  ft 
«.  Canning-  party  to  a  sale  or.  exchange  to  avoid  it  for  the  fravid  of  the 
ham  jr.  other  party,  the   party  attempting  to  a^oid   it  must  return 

all  be  has  received  in  virtue  of  it ;  for  by  retaining  any  part  he 
affirms  the  contract,  and  he  cannot  affirm  an  entire  contract 
in  part  and  avoid  it  in  part. 
4  Mass.  R.  ^  4.  In  this  case  it  was  decided,  that  a  bond  fide  convey* 

Bankr^suc^  ance  by  deed  of  a  vessel  and  cargo  abroad  at  the  time,  is  valid 
b  Mansfieidf  sgainst  creditors,  if  the  vendee  take  possession  thereof  without 
dep.  sheriffii.   delay  on  the  retum*of  the  vessel : — that  there  is  no  difference 
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between  the  grand  bill  of  sale  used  in  Englaod,  and  the  biU  of   Ch.  33. 
sale  used  here  in  conveying  vessels.     The  bill  of  sale  in  this    Art.  4. 
case  was  a  mortgage,  and  the  vessel  was  in  Charleston,  South  V,/v^^ 
CaroUaa,  and  returned  to  Gloucester  where  the  mortgagees 
took  possession.     Sbe  arrived  the  4thy  and  they  took  posses- 
sion the  18th,  and  this  was  deemed  due  diligence.     From 
Gloucester  to  Portland  was  over  100  miles. 

^  5.  In  this  case  the  court  held,  that  if  one  have  a  fraudu-  6  Mass.  R. 
lent  contract  and  get  judgment  on  it  and  execution,  and  sue  ^*J^^^ 
the  sheriff  for  a  false  return  of  the  execution,  he  having  paid 
money  of  the  judgment  debtor  to  another  creditor  on  execu- 
tion, and  having  returned  the  first  execution  unsatisfied,  may 
in  his  defence  shew  such  fraud  in  favour  of  the  other  credi- 
tor who  has  indemnified  him,  for  the  judgment  being  fraudu-  « 
lent  against  the  creditors,  any  one  of  them  on  whom  it  is  a 
fraud  may  prove  it,  and  if  he  indemnify  the  officer,  he  may 
shew  the  fraud  for  him  be.,  as  the  officer's  case  is  then  in  fact 
his,  as  the  officer  is  employed  by  the  creditor. 

^  6.  By  these  laws  all  fraudulent  deeds  or  ccHiveyances  of  J^-  ^'??' 
any  lands  &cc.,  made  *'  to  defeat  any  man  of  his  due  debts  or  i64i/ 
legacies,  or  from  any  just  title"  were  made  void.    And  so  was 
the  law  of  Connecticut,  so  was  the  province  law  of  1692.      ^ 

^  7.  The  possession  of  goods  by  the  vendor  after  sale  is  only  ^^^^'  ^' 
prima  facie  evidence  of  fraud.     This  possession  in  the  vendor  ^.Paxton  but 
throws  the  burden  of  proof  upon  the  vendee  to  prove  the  sale  iCranchdOP. 
was  a  fair  one.    This  is  according  to  the  general  course  of  the 
best  authorities ;  as  where  the  tenant  mortgaged  his  furniture 
&c.  for  security  for  his  rent,  but  remained  in  possession  &c. 

^8.  So  a  parol  promise  to  pay  for  the  improvement  of  5  Johns.  R. 
land  is  not  within  the  statute  of  frauds,  for  a  promise  to  pay  ^^*T"^ ^ 
for  these  improvements  is  not  the  ground  of  claim  of  any  borgh.*^' 
interest  in  or  out  of  lands,  though  it  is  concerning  land. 

^  9.  In  this  case  the  pit.  owned  4  of  the  coasting  sloop  s  Mass.  R. 
Lydia,  and  Edward  Allen  |,  Burbeck  master.  April  16, 1810,  f  jljj^^jj"''"' 
she  being  at  Manchester,  seyen  miles  from  Salem,  Allen  mort- 
gaged his  i  to  Putnam,  to  secure  him  as  to  bis  endorsements 
of  Allen's  notes ;  both  lived  in  Salem.  About  an  hour  after  this 
mortgage  was  made  by  a  bill  of  sale,  Webb  b  Beadle,  bond 
Jide  creditors  of  Allen,  attached  his  4,  and  the  officer,  Dutch, 
remained  in  possession  till  replevied  by  the  pit.  After  a  few 
days  she  came  to  Salem,  and  immediately  on  her  arrival  there 
the  pit.  took  possession  on  board  and  notified  his  sole  property. 
Held,  his  title  was  valid,  and  not  fraudulent. 

§  10.  fVhere  the  vendor* $  potnesnon  i$  but  presumptive  evi-  comi^Nov.^ 
denee  {(f  fraud.     Facts — In  1782,  John  Waite  was  indebted  1792/wm. 
on  book  to  his  father ;  they  settled,  and  said  John  gave  his  Waitev.  Had- 
promissory  note  to  him  for  the  balance,  about  X360 ;  said  ^eriff?^ 
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John  apparently  was  in  good  circumstances  till  1786.  In  June 
1789,  he  became  insolvent,  and  the  father,  then  old,  endorsed 
his  said  note  to  the  pit.,  bis  other  son ;  he,  m  June  1789,  bad 
the  goods  appraised  bj  two  men,  then  in  the  house  of  R.  Ho- 
man,  father-in-law  of  said  John,  and  had  been  put  there  bj 
him  a  few  days  before  he  gave  the  plt«  a  bill  of  side  of  them. 
The  goods  conveyed  by  it  appeared  to  contain  the  chaise,  and 
all  ttie  household  furniture  of  the  said  John ;  the  amount  thereof 
was  endorsed  on  said  note.  There  was  a  formal  delivery  of  the 
goods,  but  no  removal  of  them,  and  they  remained  some 
months  in  Roman's  house.  Feb*  26,  1790,  the  pit.  leased 
them  for  a  year  to  said  John;  and  Sept.  1791,  they  were 
attached  as  his  property  by  Hudson,  at  the  suit  of  Samuel 
Parkman.  William  Waite  claiming  them  under  said  biU  of  sale, 
replevied  them.  Hudson,  the  officer,  pleaded  property  hi 
said  John,  denied  the  pit's,  property  and  avowed  for  a  return, 

Elt.  replied  his  property  and  issue*  Judgment  for  the  pk.,  and 
eld,  1.  As  the  deft,  had  possession,  he  must  have  a  returnr; 
unless  the  pit.  proved  property  in  himself :  2.  By  the  statute  of 
James,  possession  left  with  the  bargainor,  if  a  bankrupt,  is 
absolute  evidence  of  fraud  :  but  3.  By  the  13th  of  Elizabeth^ 
possession  left  with  him  is  only  presumptive  evidence  of  fraud, 
to  be  left  to  the  jury  :  4.  This  sale  being  openly  conducted, 
and  for  a  valuable  consideration,  had  been  clear  of  all  doubt 
as  to  fraud,  if  the  pit.  had  taken  the  goods  into  his  own  hands 
and  kept  them  :  5.  Under  all  the  circumstances  of  the  case  the 
question  was,  if  the  sale  was  fraudulent  and  to  the  injury  of 
third  persons,  and  it  was  properly  found  that  it  was  not :  6. 
Held  also,  an  insolvent  debtor  might  legally  convey  his  pro- 
perly fairly  to  pay  one  creditor  in  particular. 

^  11.  If  A  be  insolvent  and  owe  debts,  and  convey  hfs 
estate  to  his  sons  and  take  their  notes  for  the  purchase  money, 
the  creditors  of  A  may  levy  on  the  estate  as  his,  being  credi- 
tors at  the  time  of  the  conveyance,  and  if  one  creditor  levy  on 
one  part,  and  another  on  another,  they  are  witnesses  for  each 
other  to  prove  the  conveyance  was  fraudulent  and  to  wrong 
the  grantor's  creditors. 

(:^  12.  Material  question — what  facts  make  a  creditor,  who 
may  shew  a  sale  of  property  void  ?  The  pit.  proved  he  was  a 
creditor  to  A  and  B;  August  10,  1787,  when  they  made  the 
deeds  to  the  deft,  die  ph.  alleged  were  fraudulent.  April 
1791,  he  got  judgment  against  each,  on  which  he  levied.  The 
said  deeds  were  proved  to  be  fraudulent  in  regard  to  credi- 
tors ;  but  it  was  denied  the  pit.  was  a  creditor,  because  he  as 
an  administrator  on  a  certain  unsettled  estate,  to  which  A  and 
B  were  two  of  the  heirs,  owed  them  on  account  of  the  distri- 
butive shares  in  it,  as  was  several  years  after  proved,  as  much 


FRAUDS.  637 

as  his  debts  against  them.  Several  points  were  decided  :  1.  Ch.  32. 
If  A  make  a  conveyance  to  B,  in  trust  for  A,  it  is  fraudulent  Art.  4. 
as  to  creditors  then  existing  :  2.  If  A  make  an  absolute  or  V^'vx*^ 
mortgage  conveyance  to  B,  securing  to  him  his  future  ad- 
vances, it  is  fraudulent  and  void  on  the  face  of  it,  and  being 
void  for  part  (such  advances)  is  void  for  the  whole  :  3.  If  A 
make  a  mortgage  conveyance  to  B  to  secure  to  him  a  debt 
unliquidated,  and  no  documents  referred  to,  to  govern  the 
amount,  it  is  void,  as  the  parties  in  liquidating  the  amount 
might  make  it  what  they  pleased  to  the  exclusion  of  creditors* 
It  will  be  observed,  that  in  proving  the  ph.  was  not  a  creditor, 
facts  were  taken  into  view  not  known  when  said  conveyances 
were  made.  And  the  distributive  shares  he  was  found  in  the 
final  settlement  to  owe  as  administrator  to  A  and  B  were  made 
to  balance  his  demands  (judgments)  in  his  own  right  against 
them  recovered,  and  executions  thereon  levied  some  years 
before  said  shares  were  finally  decreed.  See  art.  10,  s.  9, 
where  for  future  advances  may  be  good. 

^13.  Process  obtained  by  fraud  is  void,  and  affords  no  Mass.  S.  Jud. 
protection.     As  where  Bradley  and  A  B  were  prosecuted  for  xerm'  rm 
violently  assaulting  Southwick,  a  constable,  in  the  execution  Bradley's 
of  his  office.     Severally  pleaded  not  guilty,  and  found  guilty.  ^*^' 
The  constable  bad  a  writ  against  Bradley  and  was  directed  to 
attach  his  goods  in  his  shop.     He  efltered  it  and  informed  B 
of  his  business,  and  laid  his  hands  on  some  of  the  goods  to 
attach  them.     B  to  gain  time,  proposed  a  settlement  when 
the  attachment  was  incomplete,  and  got  a  writ  against  S.,  the 
constable,  on  a  note  of  about  $5  he  owed  B,  and  then  came 
with  another  constable  A  B,  and  arrested  S,  for  the  debt  and 
turned  him  out  of  the  shop  and  handled  him  very  roughly. 
Held,  that  the  second  writ,  though  for  a  just  debt  to  arrest 
Southwick,  was  a  fraud  on  the  first  process,  and  void,  and  an 
aggravation  instead  of  a  justification,  at  least  as  to  Bradley. 

^14.  Who  is  not  a  purchaser  within  ths  21th.  o/"  jP/t«a- ®  Mass.  K 
beth  c.  4.     Not  one  who  knows  of  a  conveyance  of  property  ^  Procter*L 
he  attempts  to  impeach,  and  purchases  afterwards.    As  where  ai. 
a  father,  in  consideration  of  natural  affection^  conveyed  lands 
to  his  son  ten  years  old  ;  the  father  then  having  other  real  es- 
tate, sufficient  to  support  himself  and  family,  and  not  incum- 
bered with  debts,  and  continuing  with  his  son  in  the  occupa- 
tion.    The  creditor  of  the  father,  who  levied  on  the  estate  as 
his,  had  notice  of  the  said  conveyance,  before  the  father  be- 
came indebted  to  this  creditor.     Held,  the  said  conveyance  to 
the  son  was  valid,  and  not  fraudulent,  and  that  this  creditor 
bad  no  right  to  complain.    The  creditor  contended  he  was  a 
purchaser  within  the  27th  of  Eliz.     That  act  applies  here,  for  i  Cmneh 
m  all  the  states,  nearly,  the  state  statutes  against  firauds,  as  to  ^^^* 
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Ch.  32.    purchasers,  are  intended  to  be  co-extensive  with  the  IBA  of 
Art.  4.      Eliz.  as  to  creditan,  and  27th  of  Eliz.  as  to  purchasers ;  there- 
\^y^J  fore,  in  this  case,  on  Virginia  law,  the  Supreme  Court  of  the 
United  States  said,  "  those  acts  are  considered  as  only  declar- 
atory of  the  principle  of  the  common  law,  hence,  apply  to  this 
case." 

Several  cases,  as  will  be  seen,  hold  that  purchasers,  under 
the  27th  of  Eliz.  may  look  back  to  a  state  of  things,  before 
they  became  purchasers,  or  any  way  concerned  in  the  estate. 
These  acts  probably  had  their  origin  in  the  Roman  law,  by 
Jas.  lost.  L.    which  one,  to  have  a  right  to  complain,  must  have  been  a  cred- 
S  ^  Ch*^   **^'  ^  '*^  debtar*8  #aZe,  to  impeach  it,  &c. ;  therefore,  where 
«.  5,5.32.   '  ft  debtor  manumitted  his  slaves,  and  was  then  clearly  solvent^ 
Who  is  a       and  then  became  insolvent^  his  manumission  was  held  to  be 
MafeAcioT     valid,  for  it  was  fair  when  it  was  made ;  and  an  insolvent's 
sales  were  deemed  valid  as  to  all  but  those  who  at  the  time  of 
it  were  his  creditors ;  and  as  to  them,  if  the  debtor's  manu- 
mission left  him  clearly  solvent ;  but  if  insolvent^  then  his 
manumission  was  in  fraud  of  his  creditors,  especially  if  he 
meant  to  defraud  them. 

It  will  be  observed,  that  our  Supreme  Judicial  Court  adopt- 
ed the  same  principle,  in  Adams  v,  Adams :  unquestionably 
the  true  principle.  And  though  Adams  3d  claimed  as  a 
creditor,  he  also  claimed  as  a  purchaser,  diat  is,  under  mort- 
gages. And  in  Parker  v.  Proctor,  above,  \he  crtdiior  also 
claimed  as  ^  purchaser^  by  reason  of  his  levy  on  his  execution — 
relied  on  both  the  13th  and  £7th  of  Eliz.  Deft,  denied  the 
demandant  was  a  purchaser  within  the  27th  of  Eliz.,  but  only 
a  creditor ;  and  not  one,  at  the  time  of  the  deed  he  object- 
ed to. 
4  Craise  873,  See  more  of  purchases,  under  the  statute  27tb  El.  a.  13. 
878.— Cro.  Conveyances  for  a  good  consideration  only,  are  fraudulent 

Cro  j!^158     ^°^  voxi^  within  13  and  27  El.,  as  against  creditors  and  sub- 
Woodie't       sequent  purchasers';  that  is,  conveyances  in  favour  of  a  wife, 
ciTiffls  "  ft  children,  or  near  re]ation9.     So  any  conveyance,  founded  only 
8. 40.— Ch.  '  PD  ^be  moral  duty  which  every  husband  is  under  to  provide  for 
82,  a.  1,8. 16.  his  wife  and  children,  is  fraudulent  as  to  such  creditors  Site. 
--4  Craise      g^^  jf  ^^^  j^g  bound  by  contract  before  marriage,   to  con- 
vey, and  so  conveys  after,  this  is  not  fraudulent.    But  volunta- 
ry conveyances  bind  the  party. 
4CraiM^,       No  One  is  a  purchaser  within  the  27  El.,  but  one  for  money 
^'u^oQ  ».    ^^  ^^*^  valuable  consideration.     3  Co.  83  ;  2  Atk.  601,  and 
Bassett         Twine's  case.     If  one  take  a  lease,  paying  no  rent,  he  is  not 
a  purchaser,  he.     See  a.  13,  s.  12,  a.  1,  s.  15.     A  lessee  at 
rack-rent  is  one ;  4  Cruise  384  ;  a.  13,  s.  1. 
4  Craise  88B,      Though  a  setdement  be  executed  after  mamage,  it  is  valid, 
^Stanhope.  }^  m&de  in  consequence  of  an  agreement  entered  into  before 
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marriage^  or  ia  coosideratioD  of  aa  additional  portion.     So  a    Ch.  32. 
aettlenieot  by  a  widow  on  her  children  may  be  valid ;  as    ArU  4. 
where  a  widow  having  two  children,  by  articles  before  a  second   v^^Wi^ 
marriage  with  A,  by  his,  consent  settled  her  estate  on  them  ;  4  Cmise  404| 
afterwards  she  and  her  second  husband  mortgaged  it  to  B,  Newstead  v. 
who  had  notice  of  the  settlement.     Lord   Hardwicke  held  it  ^tk.  265.— 
valid,  and  for  a  valuable  consideration^  and  not  voluntary  and  SeeCh.46»a. 
fraudulent,  as  to  after  purchasers ;  and  when  so  as  to  them,  ^'p  w"674 
the  deed  is  valid  against  the  grantor.     4  Cruise  405 ;  3  Hen.  Band  r!  Cart- 
&  M.  399  to  435  ;  sundry  cases  as  to  marriage   settlements,  wright. 
Ch.  323,  a.  11.  s.  40. 
Deeds  are  void  if  obtained  by  fraud,  or  in  derogation  of  the  f  ?™j^  ^^^ 

.   .         ^  .  r       •-«  1  •        •?  n    •       408,409  10 

rjghts  of  marnage,  or  for  improperly  procunng  it ;  as  Cjwine  414I 

0.  Heaton  ;  Lance  Vm  Norman ;  Carlton  t'.  Dorset ;  Blancbet  1  Cmise  IM, 

V*  Fletcher  ;  Strathmore  i;.  Bowes  ;  Martins  v.  Bennett,  and 

other  cases  in  equity,     A  fraudulent  or  partial  assignment  of 

dower  is  relieved  against  in  equity. 

Where  vendor* s  p^oisession  is  not  fraudulent ;  as  if  the  par-  9  Johns.  R. 
ties  to  the  sale  of  goods  be  not  debtor  and  creditor,  and  there  135,  Mlnstry 
is  no  object  to  defraud  creditors,  the  goods  may  remain  in  the  9  jJbns?R~ 
vendor's  bands,  and  no  fraud.   The  mere  possession  of  goods  197,  Craig  v. 
by  the  true  owner's  consent  does  not  subject  them  to  the  re-  J^?*^"^  ^ 
puted  owner's  debts  ;  but  ,there  must  be  fraudulent  or  decep*  243.       '  ' 
tivepurposes  in  vieWf  or  implied  from  the  circumssances  of  the 
case.     As  if  A  buy  a  livery  stable,  and  give  B  the  possession, 
for  carrying  on  his  business ;  B  to  pay  over  to  A  the  net  pro- 
fits, and  A  to  allow  B  one  third  thereof ;  and  A  buys  and  de- 
livers a  coach  to  B  ;  this  is  not  liable  for  his  debts — ^the  prop- 
er^ of  it  remains  in  A.     3  Cranch  74  to  92. 

Things  separable  from  the  freehold^  not  ufithin  the  statute^  3  Day's  Ca. 
and  intended  to  be  separated.     Hence,  a  contract  to  sell  them  ^^k    *'" 
need  not  be  in  writing ;  nor  one  not  to  exercise  a  right  as  to  Leach, 
it,  as  not  to  use  a  miU,  or  not  to  trade  in  a  certain  shop.    The 
statute  contemplates  a  transfer  of  lands,  or  of  some  interests 
in  them. 

Promise  raised  by  law^  not  within  the  statute  of  frauds. 

§  1^.  This  was  assumpsit^  in  which  the  pits,  stated  an  in-  9  Mass.  R. 
denture  of  leaiie'for  six  years,  by  Andrew  Dexter  jr.,  to  Wil-  ^^^'P^" 
liam  Hamilton,  of  the  Exchange  Cofiee-House,  in  Boston,  Gilbert  &  ai. 
with  furniture  &c.,  made  January  18,  1808.     Another  inden- 
ture between  them,  May  5,  1809,  altering  the  rent  &;c.     An- 
other, May  6,  1809,  between  Dexter  and  George  Odiorne,  by 
which  Dexter  assigned  to  Odiorne  the  rents  in  the  lease  in 
trust  to  pay  certain  creditors  of  Dexter,  named,  on  condition 
to  be  void  when  Odiorne  had  received  sufficient  sums  to  pay 
those  debts.     Another  indenture  of  four  parts,  June  23,  1809, 
between  the  pits.,  Dexter,  Odiorne,  and  Hamilton,  by  which 
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Ch.  32.  Dexter,  Odiorne,  and  Hamilton  assigned  their  interest  in  the 
Art.  4.      premises  to  the  pits.,  and  Dexter  made  certain  covenants  with 

V^py'Xi^  ^^^  P^^^*  ^^^  ^^^^^  benefit ;  and  by  this  indenture  the  pks.  cov- 
enanted with  Odiorne  to  pay  him  $12,500  in  one  year,  and 
$12,500  in  two  years  with  interest,  in  trust  for  said  creditors. 
Pits,  then  alleged,  September  4,  1809,  in  consideraUon  that 
they  by  their  deed  poll  of  that  date,  assigned  to  the  defts.  said 
indenture  of  June  23,  1809,  annexed  to  the  deed,  and  all  the 
furnhure  &c.,  and  the  residue  of  the  terra,  and  all  rights  secured 
to  them  by  this  indenture  ;  the  defts.  promised  the  pits,  to  pay 
Odiorne  said  two  sums  of  $12,500  each,  and  interest  in  the 
manner  above  mentioned,  and  to  do  all  the  pits,  were  bound 
to  do  by  force  of  said  indenture  &ic.  The  defis.  took  posses'' 
sion.  Judgment  for  the  pits,  for  $15,109.  The  court  held, 
first,  if  A  grant  lands  to  B  by  deed  poll,  reserving  certain  du- 
ties to  be  performed  by  B,  for  A's  benefit,  A  may  have  as^ 
sumpsit  against  A,  on  his  non-performance,  as  B  entered  un-* 
der  the  deed,  and  no  action  lies  against  him  on  it :  Second, 
the  court  said  it  was  objected  this  was  an  agreement  concern- 
ing an  interest  in  lands,  and  that  no  memorandum  being  sign- 
ed by  the  party,  the  case  is  within  the  statute  of  frauds;  but, 
said  the  court,  "  when  the  law  raises  the  promise^  it  is  not 
within  the  statute,''  and  '*  the  same  answer  may  be  made  to  the 
objection,  that  it  was  a  promise  to  pay  the  debt  of  another,  and 
not  in  writing." 

10  Mrs8  r.         §  16.  Debtor  remains  in  possession,  fyc,  to  some  purposes. 

Smith.  "  ''  This  was  an  action  for  the  deft's.  taking  40,000  of  the  pit's, 
bricks.  February  1812,  the  pit.  was  hired  by  Samuel  Mixer 
of  Ward,  to  make  bricks  in  his  yard  there,  to  be  paid  for  his 
labour,  and  that  of  another  workman  the  pit.  provided,  at 
$1.50  every  thousand  he  made  and  burnt  the  season  ;  Mixer 
to  board  them,  to  find  tools,  teams.  Sic.  The  pit.  received  a 
lease  of  the  brick-yard  of  Mixer,  and  the  pit.  and  his  man 
worked  there  till  October  1812,  and  in  that  time  made  and 
burnt  two  kilns ;  one,  72^000,  Mixer  sold  and  Temoved ;  se- 
cond, estimated  at  108,000,  remained  entire  in  .the  yard. 
October  6,  1812,  the  pit.  and  Mixer  adjusted  accounts  and 
found  due  to  tlie  pit.  $283.  Mixer  saying  he  was  not  able  to 
pay  in  money,  the  ph.,  in  some  fear  of  losing  his  debt,  accept- 
ed Mixer's  proposal  to  pay  in  two  pair  of  oxen,  estimated  at 
$120,  and  bricks  to  be  set  off  in  the  remaining  kiln.  The 
oxen  were  delivered  to  the  pit.  and  taken  away.  The  lease 
was  given  up  and  destroyed,  and  a  new  memorandum  signed 
and  sealed  by  Mixer  was  made,  expressing  he  leased  to  the 
ph.  or  bearer,  all  the  brick-yard  in  which  the  bricks  were,  un- 
til his  bricks  should  be  sold  and  removed.  Then  the  parties 
in  the  presence  of  witnfesses  counted  off  eight  or  nine  arcbea 
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of  fifteen  the  kib  conristed  of,  and  put  marks  and  stakes  ac-  Ch.  33. 
cordingly ;  and  Mixer  declared  be  sold  such  part  to  the  pit. ;  Art.  4.- 
and  the  pit.  and  Mixer  agreed  Mixer  might  sell  all,  or  any 
part  so  set  off  to  the  ph.,  first  securing  him  the  amount  of  the 
debt,  or  of  any  sale  he  made  ;  the  payment  or  security  to  be 
made  to  Fitz,  the  pit's,  agent.  Pit.  delivered  to  Fitz  the  new 
lease ;  he  took  charge  accordingly,  and  the  ph.  left  Ward  and 
returned  home  to  Franklin.  Mixer  continued  in  the  use  and 
occupation  of  the  yard  ;  and  October  7,  bricks  were  deliver- 
ed from  the  kiln,  which  Mixer  offered  to  take  from  any  part 
of  it,  but  were  taken  from  the  pairt  left  to  him ;  and  he  daily 
sold  and  delivered  bricks  from  the  kiln,  and  also  from  the 
part  set  off  to  the  pit.,  and  this  without  any  security  or  pay- 
ment to  Fitz,  or  any  leave  obtained  of  him  ;  but  Fitz,  as  soon 
as  he  knew  this,  forbid  Mixer  selling  any  more  from  that  part. 
From  this  part  Mixer  sold  certain  5,000  for  money,  but  or- 
dered the  money,  as  the  teamster  stated,  to  be  paid  to  Fitz  ; 
but  Fitz  testified*  he  received  the  money  and  paid  it  over  to 
Mixer,  deducting  the  expense  of  carting  them.  Mixer's  cred- 
itors broke  upon  him,  and  the  deft,  attached  the  bricks  in 
question,  and  caused  seventeen  or  eighteen  thousand  to  be  re- 
moved ;  then  Fitz  notified  the  officer  of  the  pit's,  claim,  and 
forbid  him  to  remove  them,  be.  Allen,  the  pit.  claimed  them. 
Judgment  for  the  pit.  on  a  verdict  for  him,  and  the  court  said 
the  jury  had,  in  effect,  found  that  the  pit.  had  taken  a  visible 
and  notorious  possession  of  the  brick-yard,  and  continued  it 
by  himself,  or  agent.  It  was  not  necessary  for  the  pit.  con- 
stantly to  keep  an  agent  in  the  yard  to  watch  his  property  and 
keep  possession  of  it.  The  lease  was  a  bond  fide  possession — 
was  delivered  at  the  time.  "It  is  not  always  necessary  that 
there  should  be  an  actual  removal  of  the  goods,  and  a  change 
of  the  possession  from  hand  to  hand."  Here,  the  bricks  could 
not  be  removed  without  expense,  aad  it  is  not  usual  to  remove 
them  till  sold.  Mixer  did  not  acquire  any  false  credit,  nor 
could  his  creditors  be  deceived,  as  the  jury  have  found 
the  pit's,  possession  was  visible  and  notorious.  Mixer's  pow- 
er to  sell  was  merely  for  the  pit.,  as  to  his  part  of  the  kilo. 
Upon  this  case  it  may  be  observed,  first,  this  sale  to  the  pit.  of 
the  eight  or  nine  arches  of  bricks,  was  not  absolute,  as  Mixer 
might  have  kept  them,  securing  the  plt'sf  debt  &c. ;  so  no  ab- 
solute change  of  property  :  second,  though  the  lease  was  of 
the  brick-yard,  it  was  not  of  it  exclusively,  for  Mixer  had  a 
rightful  possession,  first,  to  sell  and  remove  his  own  remaining 
part  of  the  kiln  in  it ;  second,  to  sell  and  remove  the  part 
marked  off  to  the  pit,  accounting  to  him  for  the  sales  or  oth« 
erwise  securing  his  debt ;  but  third,  the  vendee  of  the  goods 
of  an  insolvent  debtor  is  not  obliged  actually  to  remove  them. 
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Ca.  32.    though  in  the  oaltife  of  a  pledge ;  but  the  penioarion  may  be 
Ai.  4.      in  common  between  them,  or  apparently  end  legally  in  the 
V^^V^^  debtor  to  some  purposes,  as  in  this  case  to  sell  and  deliver 
even  the  pit's,  part  of  the  kiln,  on  certain  conditions  agreed  oa 
by  them,  or  as  the  pit's,  agent :   and  there  is  no  evidence  of 
fraud  to  avoid  the  sale  or  pledging,  if  die  business  be  trans- 
acted in  the  usual   way,  and  if  the  debtor's  creditors  may 
know  the  truth  of  the  case  by  the  common  and  usual  inqui- 
ries :  fourth,  in  this  case  there  was  no  evidence  when  the  pit. 
for  his  balance  of  $283,  took  the  oxen  and  bricks,  he  di»> 
charged  that  balance,  otherwise  than  his  taking  them  fiu*  it,  op- 
erated a  discharge  in  law. 
6  Johns.  R.         ^17.  The  intruder's  cote  an  land.     B  owned  a  tract  of 
272,Fraar  v,  new  land,  and  without  his  knowledge  A  entered  upon  it,  clear- 
Hardenbogh.  ^j  ^  ^^^^^  y^^^^  ^^^  made  improvements  on  it.     B  brought 

ejectment  against  him,  and  recovered  the  land.  Afterwards 
B  agreed  by  parol  with  A  to  sell  him  the  land,  as  wild  land, 
or  pay  him  for  the  said  improvements.  Held,  the  promise  to 
sell  the  land  was  clearly  void  by  the  statute  of  frauds.  2d. 
The  promise  to  pay  for  the  improvements  was  not  within  the 
statute.  3d.  The  promise  to  pay  for  the  work  and  improve- 
ments made,  without  request,  was  nudum  pactum,  4th. 
There  is  neither  a  legal  or  moral  obUgation  on  the  owner  <^ 
Also  6  Johns.  ^^^^^  ^  P^Y  ^^^  labor  done  on  it  by  one  who  has  entered  vrith- 
R.  85.  out  the  owner's  consent,  or  any  pretence  of  right,  and  has 

held  the  land  against  the  owner's  will. 
3  Johns.  R.         ^  18.  If  the  pit.  sell  a  farm  to  the  deft.,  the  ph.  to  recover 
r^s^^th*— ^'^  the  consideration  money  in  assumpsit^  must  aver  he  conveyed 
See  I  Saund.  ^^  &^  ^^  deft's.  request ;  the  promise  without  this,  being  a  part 
264.—  ^        consideration.     And  it  is  a  general  rule,  if  a  promise  be  found- 

1  Games' 686.  ^j  ^^^  ^  ^^^  consideration,  the  pit.  to  enforce  it,  must  allege 

the  act  done  as  the  consideration  of  the  deft's.  promise,  was 
done  at  his  request,  or  shew  he  is  under  a  moral  obligation  to 
do  the  act.     Held,  on  a  motion  in  arrest  of  judgment. 

2  Johns.  Cas.      ^  1^*    A  claimed  a  piece  of  land  that  in  fact  was  C's.     A 
^2,  Aiiaine  v,  directed  B,  his  servant,  to  enter  upon  it,  and  promised  to  save 

"  ^  *         him  harmless  &c.      B  entered  &;c.      Held,  this  was  a  valid 
promise,  and  an  origimd  one,  so  need  not  be  in  writing  to 
take  the  case  out  of  the  statute  of  frauds.     2d.  That  B's  act 
in  obeying  this  coiTimand  was  lawful,  and  a  good  consideration 
to  support  this  promise  of  indemnity. 
5  Johns  R.         §  ^0.  In  1803,  the  pit's,  intestate  agreed,  by  parole  with 
86,Giiiet        the  deft,  to  buy  100  acres  of  land  of  him,  and  paid  part, 
Mi^nard.       cleared  part,  and  made  improvements,  and  died  in  1807.  The 
pit.  tendered  the  residue  of  the  purchase  money,  and  demand- 
ed a  deed.     This  the  deft,  refused,  but  took  possession  of  the 
land*    Held,  1st.  The  pit.  in  aB$ump$it  for  money  bed  and 
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received,  was  entitled  to  recover  back  the  part  of  the  pur^    Ch.  3S. 
chase  mwiey  paid,  for  the  contract  was  rescinded.     2d.  But    Art.  4. 
not  entitled  to  recover  for  his  labor  on  the  land,  or  for  his  im-  K^^y^J 
provements.     In  this  case  the  contract  (void  by  the  statute  of 
frauds)  was  in  part  performed  by  the  pit's,  intestate,  but  in  no 
part  after  rescinded  by  the  deft's.  default,  and  the  deft  had 
not  performed  any  part.     Hence  this  rescinding  comes  within 
the  principles  stated,  Ch.  122  &c. 

§  21.  Fraud,  as  before  stated,  will  vitiate  every  contract,  6  Johns.  R. 
and  when  void  on  account  of  it,  the  party  may  waive  the  fraud  ^9»  ***» 
and  bring  assumpsit.     As  on  a  sale  of  goods  the  vendor  took  Force, 
a  third  person's  note,  payable  at  a  future  day,  and  at  his  own 
risk,  but  there  was  a  fraudulent  representation   made   by 
the  vendee  as  to  the  note.     Held,  the  contract  as  to  it,  was 
void,  and  the  vendor  might  sue  immediately  for  the  goods  james  ». 
sold.     The  contract  as  to  the  particular  mode  of  payment  be-  Morgan, 
ing  void  by  the  fraud  of  the  vendee,  he  immediately  became  *  ^^'  **^' 
liable  for  the  goods  he  purchased,  on  assumpsit^  in  law. 

^  22.  Fraud  consists  in  intentionj  or  in  an  intention  to  de-  6  Cranchssi, 
eeive  and  defraud.     This  intention  is  a  fact  that  must  be  aver-  5J**^c  ^^" 
red  in  a  plea  of  fraud,  and  proved.    And  though  a  fraudulent  i^  g.  34.^ 
conveyance  of  goods  by  A  is  void  as  to  his  creditors,  it  is  val-  '  Johns.  R. 
id  as  to  him,  and  his  executor  &c. ;   the  same  if  A  confess  i^i*  i?1u£V 

•    1  <»iii  i<»i«  !•  1  borne  r.Moss* 

judgment  fraudulently,  to  defeat  bis  creditors,  and  on  ex-  —^  Johns, 
ecution  B  fraudulently  buys  A's  goods,  with  the  same  intent  ^68,  and  8 
to  defeat  A's  creditors,  and  if  he  be  dead,  C,  a  creditor  of  A,  Bealsr.       ' 
may  take  administration  on  his  estate,  and  the  same  goods  will  Guernsey ; 
be  liable  for  A's  debts.      As  B  is  party  to  the  fraud,  he  has  ^Jji.c™"*^*' 
not  the  protection  of  a  fair  purchaser,  at  the  officer's  sales.  432.—  ^ 
But  C,  as  administrator  of  A,  cannot  impeach  the  judgment  *  Johns.  Cas. 
confessed  by  him,  but  may  sue  B  as  executor  de  son  tort.  But  ^"^  286  — 
the  non*delivery  of  the  goods  to  the  vendee  at  the  time  of  the  6J/ohns.B! 
sale,  is  but  prima  facie  evidence  of   fraud,  and  may  be  ex-  ^^• 
plained  by  circumstances.     So  are  the  late  English  authorities. 
And  it  is  not  evidence  of  fraud  if  the  insolvent  remain  in  pos- 
session after  assignment  of  all  his  property  &c.,  if  at  the  re- 
quest of  the  assignees,  and  for  their  benefit ;   and  see  Barrow 
V.  Paxton,  above.      And  if  a  debtor  assign  property  to  pay 
certain  creditors,  and  there  is  a  resulting  trust  to  him,  this  is 
not  conclusive  evidence  of  fraud,  but  fraud  or  not,  depends  on 
the  intention  ;   but  as  to  vendors  remaining  in  possession  on  a 
bill  of  sale,  as  a  notorious  badge  of  fraud,  see  Master  v.  Podg- 
er,  and  2  W.  Bl.  701,  and  5  Burr.  2631. 

^  23.  A  Blanks  with  hand  and  seal  affiaed^  is%ot  a  memo*  2  Johns.  R. 
randum  within  the  statute  of  frauds.      As  where  L  wrote  hta  ^^*ituJ!ll'^" 
name  and  affixed  his  seal  on  the  back  of  a  lease,  and  agreed  See  Ch.  11, 
by  him  and  T,  that  C  should  write  an  assignment  pver  the  ■•  i^- 
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Ch.  32. 

Ah.  6. 


2  Sel.  732, 
Raon  h  al. 
exrs.  V. 
Hughes, 
admr. ;  and 
7  T.  R.  860. 
—  Roberts  on 
Frauds  6, 
201,  Barrel! 
V.  Tra8sell.<— 
4Taun.  121; 
and  1  Phil. 
Evid.  369, 
Wheeler  t. 
Newton. — 
Pr.  Ch.  16. 


Roberts  on 
Frauds  200, 
204. 


Ch.  0  h  11. 
—Case  V. 
Barber  202, 
cited  1  Phil. 
Kvld.  869. 


oame  and  seal,  so  as  absolutely  to  convey  the  lease  to  T.  C 
did  it  accordingly,  and  delivered  the  lease  toT.  Held,  a  nul- 
lity, and  no  note  in  writing.     Rob.  on  Frauds  113,  119. 

Art.  5.  Statute  of  Frauds.  Further  cases  on  it,  as  it  res- 
pects paying  another's  debt,  see  Ch.  9,  a.  20.  And  as  to,  1. 
Executors  and  administrators.  2.  As  to  another's  debt.  3. 
As  to  marriage.  4.  As  to  agreements  not  to  be  performed  in 
a  year.  And  5.  As  to  contracts  for  £10  or  more,  see  Ch, 
11,  a.  4,  for  sundry  cases,  and  Mass.  Act  of  June  20,  1788, 
copied  from  29th  of  Ch.  II.,  passed  April  16,  1677.  As  to 
lands  and  interest  out  of  lands,  see  Covenants,  Ch.  11. 

Art.  6.  As  to  executors  and  administrators.  §  1.  Disputes 
arose  between  the  testator  and  intestate.     Award  that  the  latter 

pay  the  former  £ ,  on  a  given  day.     The  intestate  died 

leaving  sufBcient  to  pay  this  sum.'  This  was  not  paid  when 
the  testatrix  died  ;  by  reason  of  which,  as  the  declaration  stat- 
ed, the  deft.,  as  administratrix,  became  liable  to  pay  the  pits., 
as  executors,  this  sum,  and  being  so  liable,  the  deft,  (not  say-- 
ing  as  administratrix)  promised  to  pay.  First  plea,  non-as-- 
sumpsit  and  issue,  and  three  other  pleas.  Verdict  on  the  first 
issue,  and  judgment  against  the  deft,  generally.  Error  brought 
— and  held,  there  was  not  sufficient  consideration  to  support  this 
demand,  as  a  personal  demand  against  the  deft.,  as  she  deriv- 
ed no  benefit  from  the  promise ;  for  it  was  a  promise  general- 
ly, to  pay  on  request,  what  she  was  liable  to  pay  as  admmis- 
tratrix,  not  on  any  foundation,  as  forbearance  &c.,  and  its  be- 
ing in  writing  (as  presumed  after  verdict,)  would  not  aid  the 
case,  for  a  mere  written  agreement  requires  a  consideration. 
And  3d,  this  consideration  is  still  essential,  notwithstanding  the 
statute,  and  this  does  not  charge  executors  and  administrators 
further  than  by  common  law  they  were  chargeable. 

^  2.  To  be  within  this  act,  one  must  be  executor,  that  is, 
actually  appoi^ited  by  will,  though  not  proved,  or  administra- 
tors having  actually  received  administration,  at  the  time  of 
making  the  promise. 

^  3.  This  act  has  made  no  difference  in  pleadmg ;  hence  if 
the  promise  be  in  writing,  it  need  not  be  stated  in  the  declar- 
ation ;  but  the  consideration  must  be  stated,  where  it  was  ne- 
cessary to  state  it  before  the  statute.  But  whether  the  con- 
sideration must  be  stated  in  the  writing  is  a  question  ahready 
considered ;  but  a  plea  must  state  the  promise  in  writing,  when 
pleaded  in  bar  of  another  action,  that  it  may  appear  to  be  a 
contract  on  which  an  action  will  lie ;  for  to  take  away  the  pit's, 
present  action,  another  must  be  given  him  on  the  agreement  or 
promise  pleaded.  For  the  pit.  may  declare,  at  conmion  law, 
and  prove  in  evidence  the  writing,  the  statute  adds ;  but  where 
ibo  doft.  pleads  a  second  promise  necessary  to  be  in  writing. 
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in  bar  of  an  action  on  a  first  promise,  and  does  not  plead  the    Ch  32. 
second  in  writing,  and  the  pit.  demurs  to  this  plea,  as  he  may,    Art.  7. 
the  deft,  can  have  no  opportunity  to  prove  it  is  in  writing.  k.^W^ 

Art.  7.   For  the  debt  or  default  of  another^  see  Ch.  9,  a.  2  Selw.  734, 
20,  sundry  cases.     ^  1.  Declaration  that  the  deft.,  in  consid-  Buckmyr©. 
eratiou  diat  the  pit.  would  let  his  horse  to  hire  to  J.  S.,  prom-  Roberts  on 
ised  the  pit.  that  J.  S.  should  re-deliver  him  ;  and  that  he  had  Frauds,  218 
not  he, ;  verdict  for  the  pit.,  set  aside,  for  J.  S.  was  liable  in  5^1^^' 24^ 
detinue  as  well  as  trover ;   therefore  the  deft's.  promise  was  250.— i  Phil. 
collateral^  and  to  answer  the  de&ult  of  J.  S.,  though  objected  |^vid.  |6<>  — 
that  he  was  liable  only  in  trover  for  a  wrong  subsequent  to  the  i^i\     ^^' 
delivery,  but  the  court  said  he  was  liable  in  detinue  on  the 
original  bailment,  implying  a  promise  in  J.  S.  to  re-deliver ; 
this  existed  when  the  deft,  promised ;  but  if  no  promise  by 
J.  S.  to  re-deliver,  then  the  deft's.  had  necessarily  been  original. 

%  2.  The  deft,  acquires  a  rights  as  wdl  as  pays  another^s  2  East  326, 
debt.    Assumpsit  fyc*    The  pit.  was  Grayson's  general  agent.  Castling  v. 
and  effected  for  his   use   poUcies  of    insurance  to   a  large  cawisc^ed 
amount,  and  was  under  acceptances  for  him  for  bills  drawn  by  in  2  Sei.  741, 
him  for  his  own  use,  and  the  pit.  had  a  lien  on  these  policies  to  £^^\!i?** '° 
indemnify  himself  against  the  said  acceptances.     On  these  pol-  Frauds,  228 
icies  a  loss  happened,  and  the  assurers  agreed  to  pay  ;    but  to  232,  cited 
which  Grayson  could  not  receive  without  having  the  policies  to  J52*"363^7ee 
produce.     These  the  pit.  held  as  security  against  his  accept-  Williams' v. 
ances  of  Grayson's  bills;    these  the  pit.  delivered  up  to  the  Reaper, Itead 
deft.,  on  his  promising  that  he  would  provide  for  paying  said  j^u  ^Tras^*^' 
acceptances  as  they  became  due,  that  the  deft,  might  collect  scl,  Anstey  v. 
them  for  his  principal  of  the  insurers,  and  the  deft,  received  ^"^°' 
the  monies  so  due.     The  court  held,  that  this  was  not  a  prom-  Turner. 
ise  for  the  debt  or  default  of  another,  within  the  statute  of 
frauds ;   and  that  the  pit.  might  recover  against  the  deft,  as 
well  for  the  breach  of  his  agreement  in  not  providing  for  the 
payment  of  the  acceptances,  as  also  upon  a  count  for  money 
bad  and  received.     No  debt  was  due  from  Grayson  to  the  pit.  ««_ 

when  the  deft,  made  this  promise,  as  the  ph.  had  not  paid  his  4  Maule  iT" 
acceptances.     On  the  whole,  this  was  considered  as  a  pur-  Sel.  275. 
chase  by  the  deft,  of  Uie  pit's,  interest  in  ttie  policies,  though  ^ 

the  discharge  of  another's  debt  followed. 

^  3.  This  case  of  Anstey  v.  Marden,  was  on  the  same  prin-  l  Bos.  b  P, 
ciple.     This  was  assumpsit  for  not  replacing  some  bank  annu-  J^MwSeifZ^ 
ities,  die  produce  of  which  the  pit.  had  paid  to  the  deft.,  on  2  Sel.  742, 
his  promise  to  replace  ihe  same  in  a  certain  time.      The  de-  'j^i  ""^  '* 
fence  was,  that  the  deft,  being  indebted  to  the  ph.,  as  stated  p^uds  1^, 
in  the  declaration,  and   also  to  several  other  persons,  his  af- 229, 231,  plea 
fairs  were  examined  and  he  was  found  to  be  insolvent ;  there-  *'  •^  **^S*' 
upon  the  pit.  and  his  other  creditors,  and  J.  S.,  agreed  that 
J.  S.  should,  out  of  his  own  monies,  pay  the  pit.  and  the  other 
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Art.  n. 
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Freads,  216, 
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Perkins. 


Love*i  Case, 
1  Salk.  28.— 
Ch.  1»  a.  41. 
Meredith  v. 
Short, 
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creditors  10«.  in  the  pound,  in  full,  and  thai  they  should  awgD 
their  debts  to  J.  S*,  and  J.  S.  accordiiigly  tendered  of  his  cmn 
money  10«.  in  the  pound  on  the  pit's,  debt,  which  he  refiised 
to  accept.  It  was  objected  that  as  J.  S's.  promise  was  not  in 
writing,  the  defence  could  not  be  supported.  But  the  coort 
overruled  the  objection.  Chambre  J.  observed,  '^  that  this 
was  a  contract  to  purchase  the  debts  of  the  several 
and  not  a  contract  to  pay  the  debt  of  the  deft."  And 
purchase  is  not  prohibited  by  the  statute  of  frauds.  It  was  not 
to  pay  another's  debt,  but  a  new  purchase. 

\  4.  Wherever  the  deft,  is  the  wr^nai  undertaker,  and  liis 
promise  is  not  collateral  to  that  of  another,  and  it  can  be  so  oo- 
ly  where  there  is  such  other  promise,  and  the  credit  is  given  to 
another,  the  proper  action  is  indebitatus  oBm/mpnt ;  but  where 
the  deft's.  promise  is  collateral^  a  special  declaration  is  nece»- 
sary,  stating  his  liability.  Hence,  the  question  if  origigud  or 
eoUaterali  may  sometimes  arise  on  the  rules  of  pleading. 

^5.  If  a  shop-keeper  deliver  goods  to  A,  on  my  credit,  and 
my  original  promise  to  pay,  this  cannot  become  collatendf  if 
A  ttfterwardi  make  himself  liable.  What  words  constitute  an 
originci  or  collateral  promise,  admits  of  distinctioas  almost 
endless,  dependbg  on  the  words  used,  intentions  of  parties, 
and  the  circumstances  in  the  case ;  all  which  must  be  referred 
to  the  jury  to  decide  to  whom  the  credit  was  given. 

^  6.  Though  it  is  clearly  setded  that  the  origmal  promise 
or  liability  must  exist  at  the  moment  the  collateral  promise  is 
made ;  for  this  is  relative^  and  can  exist  but  where  that  does, 
yet  it  is  not  clearly  settled  that  the  collateral  engagement  ceas- 
es, as  soon  as  the  person  ceases  to  be  liable,  for  whose  benefit 
it  was  made.  But  the  word  coUateraly  however,  is  not  in  the 
statute.  But  may  it  not  be  a  fair  construction  of  this  act  to 
say  that  if  I  undertake  to  answer  the  debt  or  default  of  another, 
I  remab  liable,  though  be  does  not,  when  the  thing  engaged 
is  not  performed  ?  If  my  son  owe  a  debt,  and  I  engage  to  pay 
it,  and  the  consideration  of  my  engagement  is  his  immediate 
discharge,  he  ceases  to  be  liable  ;  yet  do  I  not  promise  to  pay 
another's  debt,  and  therefore  must  not  my  promise  be  in  writ- 
ing? 

^  7.  Though  there  may  be  a  liability  in  A  to  pay  a  debt,  or 
do  an  act,  yet  if  I,  upon  a  distinct  superadded  consideration^ 
engage  to  do  it,  my  promise  may  be  original  and  out  of  the 
statute. 

^  S.  As  where  A  owed  a  debt  on  execution,  and  a  strmsger 
promised  the  sheriff's  officer  lo  pay  it,  in  consideration  be  would 
restore  goods  taken  on  execution  by  Jieri  facias.  Here  the 
restoration  of  the  goods,  at  the  stranger's  request,  was  die  iKi- 
tinct  superadded  eonsideraiionj  and  the  stranger's  promise  was 
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ua  original  one.  The  same  is  the  case  if  A  owe  £100  on  his  Ch.  32. 
note,  and  I  engage  to  pay  it,  in  consideration  the  note  be  de-  Art.  8. 
liFered  to  me.  <  %^^v^^ 

(^  9.  So  where  Gill,  the  deft.,  promised  the  widow  and  ad-  Roberts  238, 
ministratrix  of  the  intestate,  that  if  she  would  allow  him  to  be  ThomliDson 
joined  in  the  administration  he  would  make  good  assets  to  pay  ^' 
the  debts  of  the  intestate :  this  permission  was  the  new  dis- 
tinct consideration,  and  the  ground  of  an  original  promise. 

^10.  So  in  the  case  of  Reed  v.  Nash,  Ch.  9,  a.  20,  where 
Nieh  promised  to  pay  a  sum  of  money  in  an  action  against 
Johnson,  that  he  never  owed,  damages  for  his  tort,  never  hav- 
ing been  ascertained.     See  Ch.  9,  a.  20,  s.  6. 

^11.  But  this  distinct  superadded  consideration  must  be 
the  main  motive  for  the  promise,  to  make  it  original ;  for  if 
A  owes  £50  on  an  execution,  and  I  promise  the  officer  to 
pay  this  debt,  if  he  will  forbear  ten  days,* my  promise  is  coU 
latendj  to  pay  A's  d^bt,  and  must  be  in  writing,  to  be  bind- 
ing ;  for  though  this  forbearance  is  the  distinct  superadded 
consideration,  yet  my  main  motive  is  to  pay  A's  debt ;  that  is 
the  direct  purpose  of  it.  The  payment  of  his  debt  is  not  a 
thmg  that  arises  coUaieraUy  or  eventually  on  my  undertaking. 
Where  the  moving  consideration  of  my  promise  is  to  discharge 
myself,  my  promise  is  original^  though  the  discharge  of  an- 
other, or  of  another's,  debt,  may  eventually  follow. 

^  12.  In  this  case,  stated  above,  one  Vickars  owed  the  pit.  Hat^inioD 
a  debt  and  was  sued,  and  the  deft,  promised  to  pay  it,  if  the  ch.  9,  a.  20' 
pit.  would  stay  his  action  against  Vickars.     Here  a  debt  sub-  ^^^^^  l  Pb>l- 
sisted  at  the  time  of  the.  promise,  and  Vickars'  liability  was  s^^^V 
the  moving  cause  of  the  deft's.  promise.     Vickars'  liability  Rotheiyv. 
was  so  immediately  the  ground  of  the  action  against  the  deft.,  S'^^^g."]!;, 
that  it  could  not  have  been  supported  against  him,  without  Kiog  v.  wn- 
showing  the  liability  of  Vickars  existed  when  the  deft,  made  8oii,Su^873. 
his  promise.     One  promise  never  csq  be  collateral  to  anoth- 
er, but  where  the  other  doe$  exi$t.    A  promise  to  pay  a  third 
person's  debt,  though  on  a  good  consideration,  must  be  in  writ- 
ing.    Simpson  v  Patten,  4  Johns.  R.  422,  423 ;  Jackson  v. 
Raynes,  12  Johns.  R.  291 ;  Kirkham  v.  Martin,  3  Barn.  & 
Aid.  613. 

Art.  8,  A»  to  marriage.    It  was  held  formerly,  that  mutu-  See  Ch.  11, 
al  promiset  to  marry  were  within  the  act,  but  of  late  years  the  h^jpT?  ^7' 
law  has  been  held  to  be  otherwise.     The  statute  only  respects  Waller,  cited 
promises  made  in  consideration  of  marriage  ;  not  promises  1  Phil.  Evid. 
mutually  made  to  marry.     See  Ch.  46,  a.  4,  s.  1 ;  3  Bui.  N.  3^»364. 
P.  280 ;  1  Stra.  33. 

Art.  9.  jSs  to  the  sahs  oflandi^  interests  in  or  concerning  See  Ch.ii, 
them.  ■••• 
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Ch.  32.  $  1.  June  6,  1804.  the  pit.  agreed  hj  pard^with  the  deft.. 

Art,  9.  for  the  purchase  o(  a  standing  crop  of  mowing  grass,  tben 

V  ¥^-^.^x«/  growing  in  the  deft's.  close,  in  Claypole,  for  twenty  guineas. 

'S  East  602,  The  grass  was  to  be  mowed  and  made  into  bay  by  the  pit*, 

Cm*by  r.  |)u|  j,q  jj,„g  ^^g  ^^  f^^  doiuz  it  I  no  camcst  was  pven,  nor 

and  many      ^^Y  note  m  writtog,  nor  did  the  pit.  take  possession  ;  bat  it 
cAM^s  cited.—  was  retained  by  the  deft.     July  2,  deft,  told  the  ph.  be  shoald 
F^duieliT'  not  have  the  grass,  and  sold  it  to  W.  Carver,  for  twenty-five 
Coiiv^vnnces  guineas.     Pit.,  July  12,  tendered  the  twenty  gabeas  to  the 
iLrfRii""**  deft.,  which  he  refused.    July  13,  pit.  by  his  man  finding  the 
9  M.  Ii  sT"    E^^  unlocked,  entered  and  mowed  about  half  the  grass.    July 
206,461.        15,  the  deft,  forbid  the  pit's,  taking  the  grass,  and  locked  the 
gate  ;  and  by  the  orders  of  the  deft.  Carver  carried  away  all 
the  grass,  including  that  mowed  by  the  pit.     Judgment  for  the 
deft. ;  for  this  was  a  contract  or  sale  of  an  interesty  in  or  eonr 
eerning  land,  so  void  by  the  statute  of  frauds.     But  had  it 
been  in  writing,  the  pit.  would  have  had  such  an  exclusive 
possession  as  to  have  maintained  trespass  guare  dausum /regit 
against  any  one  entering  the  close  and  taking  the  grass,  even 
with  the  owner's  consent.    And  such  parol  contract  may  be 
discharged  by  parol  notice  from  the  owner,  before  any  part 
execution  of  h.     And  the  first  section  of  the  statute  of  frauds, 
as  construed  by  the  second,  is  meant  to  avoid  parol  leas^  &c« 
conveying  a  greater  interest  than  for  three  years,. and  where- 
on a  rent  is  reserved.     T*his  could  be  no  sale  of  ^oodf,iMiref, 
and  merchandise,  within  the  seventeenth  section  of  said  act. 
The  crop,  June  the  6th,  being  a  portion  of  the  freehold,  *^  and 
not  moveable  goods  or  personal  chattels.^^    But  the  act  did  not 
vacate  this  contract,  expressly  or  immediately  touching  an  in- 
terest concerning  lands  ;  it  only  precluded  the  bringing  of  ac- 
tions to  enforce  it  by  charging  the  deft,  on  it.     Had  it  been 
executed,  the  parties  could  not  have  treated  it  as  void,  be- 
cause by  parol ;  but  as  it  was  executory,  it  was  discharged  by 
the  deft,  before  any  part  was  executed,  July  2d.     But  if  A 
raise  grain  on  B's  land,  remaining  in  his  possession,  A  may 
sell  it  growing,  by  parol ;  it  is  only  a  chattel.     2  Johns.  R* 
421,  n.  Newcomfo  v.  Ramer ;  2  Johns.  R.  52,  418  ;  1  Bos.  & 
P.  397 ;  2  Bos.  fc  P.  452.     The  right  to  conduct  water  by  a 
tunnel  over  another's  land,  cannot  pass  without  deed.     6  East 
.    604  ;  see  ch.  71,  a.  3,  s.  4. 
1  Bos.  &  P.         ^2.  Land  at  the  halves.     In  this  case  the  pit.  had  let  to 
3M.  Pouiter   |j|g  j^ft^  \^^^  withuut  rent,  from  which  the  deft,  was  to  take 
worth!-^2      ^^^  successive  crops,  and  to  render  to  the  pit.  a  moiety  ofeach^ 
Seiw.  744,      in  lieu  of  rent.     Afterwards  the  value  of  the  crops  was  as- 
'^^'  certained  by  appraisement,  and  the  deft,  became  liable  for  a 

moiety  of  this   value  to  the  ph.,  in  lieu  of  a  moiety  of  the 
crops  themselves.    The  pit.  brought  indebitatus  assumpsit  for 
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this  moiety  sold  to  the  deft.,  not  stating  the  special  agreement,    Ch.  32. 
and    recovered ;    for  this  was    executed   by  the  appraise-    Art  9. 
ment,  and  the  action  arose  out  of  something  collateral  to  it ;    ^^ry^^ 
and  die  court  was  rather  of  opinion  that  such  an  agreement 
need  not  be  in  writing  under  the  statute  of  frauds.     It  was 
contended  on  the  deft's.  part,  that  this  action  could  not  be  sup- 
ported, as  a  special  agreement  had  been  proved.     And  that 
this  was  within  the  statute  of  frauds,  as  it  related  to  lands,  and 
as  it  was  not  to  be  executed  within  a  year.    But  the  court 
held  the  appraisement  put  an  end  to  the  point  of  the  special 
agreement ;  as  by  it  the  deft,  was  to  keep  the  crops,  and  pay 
a  moiety  of  the  value ;  this  amounted  to  goods  sold  and  de- 
livered. 

BuUer  J.  Had  there  been  no  appraisement,  this  objec- 
tion to  the  form  of  the  action  must  have  prevailed,  and  this 
agreement  does  not  relate  to  any  interest  in  the  land.  Per 
EUenborough  C.  J.  The  contract  originally  was  ^^  to  ren-  ^ 
der  what  should  have  become  a  chattel,  that  is,  part  of  a 
severed  crop  in  that  shape,  in  lieu  of  rent."  This  opinion 
may  be  just,  if  we  view  only  one  side  of  the  contract,  the 
pit's,  right  under  it,  to  demand  a  mere  chattel,  a  moiety  of  a 
severed  crop.  But  can  it  be  correct,  viewing  the  original  con- 
tract as  it  was,  and  by  which  the  deft,  was  to  occupy  the  land, 
and  to  take  two  crops  ;  as  to  him  it  clearly  was  of  an  interest 
'in  or  concerning  the  land,  more  so  than  was  the  case  of  the 
purchaser  of  the  crop  in  Crosby  v.  Wadsworth.  And  it  must  Crosby  v. 
be  a  novel  opinion,  that  a  contract  must  be  concerning  lands,  Wadsworth. 
as  it  rejects  the  lessee,  at  the  halves,  and  not  concerning  lands, 
as  it  respects  the  lessor.  It  must  seem,  if  the  contract  respect- 
ed, or  was  concerning  lands,  in  any  respect,  it  was  so  in  toto. 
If  I  agree  to  buy  black-acre  of  A,  and  to  pay  him  $100  for  it, 
his  claim  or  side  of  the  contract  is  only  to  the  money ;  mine 
to  the  land.  It  surely  cannot  be  law  to  say  this  contract  is  not 
of  an  interest  in  or  concerning  lands  ;  yet  according  to  seve- 
ral cases,  a  contract  must  one  side  be  in  writing,  and  the  oth- 
er may  not  be. 

In  this  case  the  deft,  agreed,  by  parol,  to  allow  the  pit.  to  see  Ch.  74, 
stack  coals  on  his  close  for  seven  years ;    and  that  during  this  a  lo,  s.  6.— 
time  he  should  have  the  sole  use  of  that  part  of  his  close.  .^28^  .^^q 
When  the  pit.  had  accordingly  for  three  years  stacked  coals  Wood  v[ 
there,  the  deft,  locked  up  the  gate  of  the  close.     The  major-  pfM^V^'fj*^  * 
ity  of  the  court  held  this  agreement  good  for  seven  years.  As  356.^  Johns, 
the  agreement  was  only  for  an  easement,  and  not  for  an  inter--  R.  271. 
est  in  the  land,  it  did  not  amount  to  a  lease,  so  good.     Foster 
J.  agreed  this  did  not  amount  to  a  lease,  but  thought  the  words 
in  the  statute  of  frauds,  *^  any  uncertain  interest  in  land^^ 
extended  to  this  agreement,  so  not  good  for  above  three  yearsr. 
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Ch«  9Z.  But  a  cootniet  to  aril  and  ilefirer  tfaa  poffUfaaaM  a^  and  mt* 
Ari.  9«  proreiiieiils  on,  lands,  most  be  b  writing  faj  the  statnte,  as  aa 
interest  in  lancL  Collateral  agreements  not  within  tke  act,  U 
East  613;  7  Johns.  R.  205,  Howard  a.  Easlon;  Sngd-Vca. 

0  T,  B.  a,  ^3*  Shall  k^ve  the  fane  and  effeet  ef  leoaet  mi  mB  emfy^ 

a«irtoa  9.  lo  tbb  case  the  deft,  had  held  the  premises  two  or  three  years, 
^^^^-  under  a  parol  lease  of  twenty-one  years  from  a  certain  day 
named,  to  which  the  notice  to  quit  referred,  h  was  obfecied 
thai  this  was  but  a  lease  ai  wUlj  by  the  statute  of  frauds  by  le- 
gal construction,  and  as  there  was  no  ooimt  as  on  a  lease  «t 
mS,  the  declaration  was  bad.  But  diere  was  a  ooum  that 
stated  a  hdding  fro^i  year  to  year  determinable,  M^  12, 
1797.  Held,  the  declaration  was  good,  ^^  for  such  a  holding 
now  operates  as  a  tenancy  from  year  to  year ;  that  the  mean- 
ing of  the  statute  was,  that  such  an  agreement  should  notoperato 
as  a  term ;  but  what  was  then  considered  as  a  tenancy  at  will, 
has  since  been  properly  construed  to  enure  as  a  tenancy  from 
year  to  year.'^  Though  this  reasoning  may  apply  to  our  pro- 
vince  a<^  or  to  written  leases  on  our  act  of  March  10,  1784, 
mentioning  no  time,  yet  it  cannot  be  applied  to  our  jNiroI  lease 
on  that  act,  as  die  statute  is  express  it  shall  be  considered  as 
a  lea$e  at  will  only.  But  of  late  years  courts  have  as  mudi 
as  possible  teaned  in  favor  of  leases  from  year  to  year  where 
no  time  is  stated.  8  Burr.  1609  ;  2  W.  Bl.  1173. 
Pnrker  ^  ^*  ^^t^^^^  '^^^  before  dug,  a  mere  ehoUtd.     As  whero 

Stoniland,  U  ^  agreed  to  sell  B  a  crop  of  potatoes  in  a  close,  at  so  much  a 
Ettft  982.       sack,  to  be  got  immediately.   Held,  the  ccmtract  was  coi^ned 
to  the  sale  of  the  potatoes,  and  conveyed  no  interest  in  the 
land,  but  merely  au  easement,  a  right  to  come  on  the  land  for 
the  purpose  of  digging  and  carrying  away  the  potatoes.  And  2 
Warwick  v.    Maul,  b  Sel.  205,  the  contract  was  for  all  the  potatoes  growing 
nruoe.  OQ  g  certain  piece  of  land,  at  so  much  an  acre,  to  be  dug  and 

carried  away  by  the  purchaser.     Held  as  above,  and  that  the 
contract  was  for  a  mere  chattel.      See  Whipple  e.  Foot,  Ob. 
136,  a.  16,  s.  16.     In  Warwick  v.  Bruce,  ^e  contract  was 
made  about  the  time  of  digging  potatoes,  so  difierent  from 
Crosby  o.  Wadsworth,  and  otiber  contracts  that  have  for  their 
object  long  possession  of  the  land.     But  decided  otherwise  as 
to  a  crop  of  Turnips,  2  Taun.  30,  Emmerson  v.  Heelis.  The 
Kinmerion  r.  Common  Pleas  held,  that  a  public  sale  at  auction  of  several 
Heolh.— See  lots  of  turnips  then  growing,  was  a  sale  of  an  interett  in  land^ 
df^hurihl'jr  ^  within  the  stotute  of  frauds ;  and  the  court  referred  to  Wad- 
Johiii.R.272.  dinccton  v.  Bristow,  2  Bos.  &  P.  452.     The  diffisrenoe  seems 
to  be  solely  in  the  opinions  not  in  the  cases. 

^5.  As  to  the  estate's  bemg  void,  and  the  parol  contract 
as  to  lands  bemg  valid  so  as  to  recover  damages,  see  Daven- 
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port  «•  Mison,  Ch.  93,  a.  3,  s.  41 ;   Hollis  v.  Edwards,  1    Ch.  32. 
Vern.  159  ;  Bell  v.  Andrews,  4  DaU.  152 ;  Ewii^  t;.  Tees,  1     Art.  9. 
Bin.  450*    This  distinccioD  is  hj  no  means  well  aetded  except  K^^y^J 
perhaps  io  PennsylYaoia,  in  the  statute  of  which  state,  the  pro* 
vision  in  the  4th  section  of  the  29di  Ch.  U.  is  omitted.  As  to 
a  parol  license  to  erect  mill  dams  lie,  see  Thompson  «• 
Gregory  in  al.  Ch.  74,  a.  8,  s.  4.     The  case  of  Wood  v.  ^,    y^^ 
Lake  seems  to  be  questioned  by  Sugden,  on  the  good  ground,  57^  59. 
that  in  &ct  it  was  a  lease  for  seven  years,  but  see  2  Marsh 
^1. 

$  6.  Sugden's  editor  in  noticing  Parker  v.  Stoniland  above, 
refers  to  many  American  cases,  as  Boswick  v.  Leach,  Frear  v. 
Hardenbuigh,  Newcomb  v.  Ramer,  Hughes  v,  Moore,  Boyd 
«.  Graves,  Howard  v,  Eaton,  Storms  v,  Snyder,  Sherburne  v. 
Fuller,  Boyd  v.  Stone,  ail  in  this  work,  see  table  of  cases; 
He  further  refers  to  Paxton's  Lessee  9.  Price,  1  Yeates  500 ; 
Kce  V.  Rat,  15  Johns.  503  ;  Henderson  v*  Hudson,  1  Mun. 
510 ;  Ebert  v.  Wood,  1  Bin.  216. 

$  7.    What  U  a  sufficient  agreement^  see  Hatton  t^.  Gray,  Backhouse  v. 
Ch.  1,  a.  7,  s/  46  ;   Cotton  v.  Lee,  id. ;   SetOn  v.  Slade,  and  ^J^'Jjj^j^ 
cases,  Ch.  115,  a.  10,  s.  10 ;  Wain  9.  Warkers,  Ch.  1,  a.  53;  p|^'  44 Jl    ' 
Ch.  9,  a.  20,  s.  33 ;   Ch.  11,  a.  14 :   and  sundry  other  cases  1  Root's  R. 
there  cited.  See  also  3  Taun.  169  ;  15  Ves.  jun.  286,  Bate-  ^^i^^^""  ''' 
man  9.  Phillips,    15  East  272 ;   and  Clason  t;.  Baily,  14 
Johns.  R.  484  be. ;  2  Ball  and  Beatty  58,  371 ;  also  Ch.  9, 
Ch.  11,  and  Ch.  32,  generally;    9  Ves.  jun.  234;    12  do. 
466. 

^  8.  Equity  is  as  much  bound  hy  the  statute  of  frauds  as  the  law  3  Tauo.  176, 
if.     What,  said  Lord  Elden,  is  the  construction  of  it,  what  c!ader~2 
within  its  legal  meaning,  and  what  is  a  legal  signing,  are  ques^  Desaus.  Ch. 
tions  the  same  in  equity  as  at  law.      In  the  construction  of  it,  ^  }^{^^ 
equity  follows  the  law.     3  Hen.  &  Munf.  144  to  199,  Argen-  Roberts  on 
bright  V.  Campbell  b  ux.,  and  many  cases  there  cited.      18  Frauds  167. 
Ves.  jun.  183  ;  14  Johns.  R.  488.     Lord  Mansfield's  opinion 
above  stated,  that  neither  a  court  of  law  or  of  equity  can  make 
a  contract  for  the  parties,  but  can  only  inquire  what  is  its  le- 
gal meaning. 

^  9.  .  7%e  agent  how  authorized.   By  the  first  and  third  sec-  Sugd.  Yen. 
tions  of  the  statute  of  frauds,  as  to  leases  fac.,  must  be  by  wri-  b^l^iL^^cb 
ting.     Not  so  by  the  fourth  and  seventeenth  sections,  but  by  9,  ch.  Uy 
these  it  may  be  by  parol.    These  sections,  fourth  and  seven-  Brown  v.Gil- 
teenldh,  respect  agreements  to  convey  property.     The  auction-  iJesauTch 
€er  is  the  purchaser's  agent  merely  by  his  implied  authority  to  r.  640w^ 
write  down  bis  name  and  bid ;    (however  decisions  are  differ-  V®*-  &  Bea. 
em  on  this  point.)     Standfield  v.  Johnson,  1  Esp.  Ca.  101 ;  ^ogjlfia^Ui 
Coles  V.  Trecothick,  9  Ves.  jun.  234 ;    White  v.  Proctor,  4  288. 
Taun.  309  ;  Kernys  v*  Proctor ;  so  if  he  bid  by  an  agent,  2 
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Ch.  33.    Taun.  38 ;  4  do.  209.    Neither  of  ^e  contractiag  parties  eta 
Art.  10.  be  the  agent  of  the  other. 

\.^^y<^^      ^  10.  If  the  deft.9  in  chancery,  insist  on  the  statute,  though 
BVes.jaD.      he  confess  the  parol  agreements,  he  will  be  held  to  perform 
P^'Trr^***   — ^^  better  opinion,  after  various  opinions,  see  Sugden's  Vcn- 
michcotev.  d^i^^  ^M  '7'^  ^o  ^^9  ^^^  many  cases  cited  by  him*     One 
LawrBoce,  8  confidentially  employed  to  sell  as  executor,  trustee,  agent,  at- 
762  — HaJi^'  tomey,  guardian,  fac.  cannot  purchase.    Eqmty  fears  they  will 
Noyei.  3  Bro!  use  their  influence  and  knowledge  fraudulently  to  their  own 
C.  c.  483.—   advantage,  if  allowed  to. purchase,  so,  on  a  general  principle, 
18  Ves  Jan.    ^^''''^<ls  all  such  purchases,  except  in  special  cases,  and  where 
601.^  Bid.  there  is  perfect  fairness.  Crowe  «•  Ballard,  3  Bro.  C.  C.  120  ; ' 
43^-2 Raym.  Fox  ©.  Mackreth,  2  Bro.  C.  C.  400, 420 ;  Cookson ©.Whelp- 
dale,  1  Ves.  9  ;  Campbell  v.  Walker,  5  Ves.  jun.  678,  683 ; 
3  Desaus.  Ch.  R.  26  ;  3  Munf.  251 ;  4  Desaus.  Ch.  R.  651, 
Butler  «.  Haskell ;   Jackson  v.  Van  Dalfsen,  5  Johns.  R.  43, 
48 ;  Reynolds'  Case,  5  Ves.  jun.  707,  708 ;  Davorce  v.  Fan- 
ning, 2  Johns.  Ch.  R.  257  :    8  Bro.  P.  C.  63 ;  10  Ves.  jun. 
381,  393;  Dawson  v.  Massey,  1  Ball  b  Beatty  219.    llie 
objection  is,  a  trustee  cannot  purchase  of  himteifj  not  that  he 
cannot  purchase  of  the  cestui  que  trust .     4  Desaus.  Ch.  R. 
487,  504  ;  1  Peter's  R.  368  ;  10  Ves.  jun.  246. 

Agreements  not  to  be  performed  in  a  year,  see  Ch.  11,  a. 
4,  above. 
Towers  r.  ^^'^'  1^*  Croods  to  the  value  of  ten  pounds  ^c,  see  Ch. 

Osborne,  2     11,  a.  4.     ^1.  This  case  is  further  explained,  as  above ;  the 
doubted  Cb    ^        bespoke  a  chariot,  and  when  made  refused  to  take  it, 
lija.4,8.  la  and  held  not  to  be  within  the  statute.     On  this  case  it  is  ob- 
served in  Selwyn,  that  it  was  not  a  contract  to  buy  goods,  but 
for  the  making  of  something  which  had  not  any  existence  at 
the  time  ^  Lawrence  J.  7  T.  R.  17,  observed,  this  case  went 
on  the  general  principle  that  executory  contracts  were  not  with- 
in the  act,  **  if  by  that  were  meant  c(mtracts  for  the  sale  of 
goods  to  be  executed  on  a  future  day,  such  a  construction 
would  be  a  repeal  of  the  act ;   but  if  it  only  meant  such  con- 
Grow.  J.        tracts  as  were  incapable  of  being  executed  at  the  time,  then 
the  decision  was  right,  and  such  was  the  case  then  in  judg- 
ment." 
1  East  192,         ^  2..  A  and  B  being  on  the  spot,  A  sold  to  B  a  stack  of 
Chaplin  v.      hay,  and  B  actually  sold  part  of  it  to  anodier  person,  who  took 

i^i'evW  ^^  ^^^y  9  ^*  ^^^  *  delivery' to  and  acceptance  by  B,  so  as  to 
881  — Hodgv  take  the  case  out  of  the  statute  of  frauds ;  to  do  which  on  the 
Bret^'iCa  **^®  ^^  goods  of  the  value  of  £10,  or  more,  there  must  be  ei- 
2S— The"^*  ther  1st,  a  delivery  of  them,  or  of  a  part  of  them ;  or  2d,  payr- 
bayer  writes  ment  of  the  consideration ;  or  3d,  the  agreement  must  be  re- 
tiie  gooL^ii  ^"^®d  ^  writing.  But  where  goods  are  ponderous  the  deUv- 
a  deUvery.     ery  of  the  key  of  the  warehouse  &c.,  wUl  do.     *'  So  if  the 
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purchasef  deals  with  the  commodity  as  if  it  were  in  his  actual    Ch.  32. 
possession,  this  will  supersede  the  necessity  of  proving  an  ac-    •drt»  10. 
tual  delivery,"  as  in  the  case  of  the  hay  stack,  above,  then  ^^V^^ 
there  is  no  danger  of  deceiving  others. 

^  3.  The  pit.  was  told  by  the  deft,  that  he  had  a  quantity  2  Esp.  50S 

of  rice  to  sell,  and  the  pit.  produced  the  deft's.  order  to  Ben-  |  ^*}^-  '^^^ 
net  &c  Co.  to  deliver  to  the  pit.  20  barrels  of  rice  ;    and  the  Keeves%ited 
pit.  proved  by  a  witness,  that  the  deft,  told  him  that  he  had  i  Phil.  £vid. 
sold  20  barrels  of  rice  to  the  pk.  for  17#.  a  hundred.     Pit.  5^h^R204. 
delivered  the  order  to  Bennet  in  Co.,  who  refused  to  deliver 
the  rice,  because  forbidden  by  the  deft.      Held,  this  order 
amounted  to  a  delivery,  so  as  to  take  the  case  out  of  the  stat- 
ute. 

^  4.  It  has  been  decided  that  where  a  sample  is  delivered  7  East  658, 
to,  and  accepted  by,  the  purchaser ;  and  this  is  to  be  account-  ^i^.^^"* 
ed  for,  as  part  of  the  commodity  sold,  this  will  take  tlie  case  out      '  ^  ^^"^ 
of  the  statute.     But  otherwise  if  not  a  part  of  the  commodity 
sold  at  large,  Ch.  62,  a.  5,  then  it  is  no  delivery  of  a  part  of 
the  thbgs  sold.  . 

^  5.  Contract  void  as  to  landf  is  void  as  to  goods.  As  2C9m.  D. 
where  A  agreed  to  sell  lands  and  chattds  to  B.  Plea  the  stat-  ^^'  ^  ^*^ 
ute  of  frauds.  A,  during  the  negotiation,  delivered  a  particu- 
iar  list  of  the  whole  goods  Sic.,  signed  by  him.  Afterwards 
an  agreement  was  made  for  a  less  price.  Both  parties  gave 
instructions  to  the  attorney  to  prepare  the  conveyance  ;  and 
the  deft.  A,  delivered  to  him  the  list  of  particulars,  as  in- 
structions for  the  deed,  which  was  prepared.  But  the  court 
held  the  plea  good,  and  that  the  agreement,  being  void  as  to  the 
lands,  was  void  in  regard  to  the  goods. 

^  6.  In  assumpsit^  by  the  vendor  against  the  vendee  of  land,  6  East  666, 
for  not  accepting  it,  and  paying  the  purchase  money,  the  ^g']^",|J^J^* 
pit.  averred  he  was  seised  in  fee  of  the  land,  and  that  the  deft.  2  Smith  648. 
agreed  to  purchase  it,  on  having  a  good  title  ;    and  that  the 
pit's,  tide  to  the  land  was  made  good,  perfect,  and  satisfactory 
to  the  deft. ;  and  that  the  pit.  had  been  always  ready  and  wil- 
ling, and  offered  to  convey  the  lands  to  the  deft.,  but  he  did 
not  pay  the  purchase  money.      On  special  demurrer,  held 
good.     For  what  die  pit.  averred  was  tantamount  to  per- 
formance of  his  part  of  the  agreement,  so  as  to  entitle  him  to 
recover  for  the  breach  on  the  deft's.  part,  in  no|  pa}ring  the 
purchase  money.      This  was  a  sale  at  auction  on  various  con- 
ditions of  sale  in  writing,  i&300  earnest  paid  by  the  deft.  Baxter  v. 
LfOng  special  counts ;    special  pleas  and  replications ;  special  Lewis,  l 
demurrer  thereto,  assienine  special  causes.     Held,  enousrh  for  p^'r**^'*^' 

^        1  ^        i_  •      •  1      1  11  .  n      1       .  Excneq.  01  % 

the  pit.  to  State  his  title  thus  generally  ;    especially  that  it  was  but  6  TaiiD< 
made  good,  perfect,  and  satisfactory  to  the  deft.      Seisin  in  ^h  case  of 
feej  is  intended  a  legal  seisin.      It  is  the  purchaser  who  is  sq^  \qi" 
VOL.  I.  83 
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Ch.  32.    bound  lo  prepare  and  tender  a  oonreyance.     6  East  IM, 
Jtri.  10.    Seward  «.  WUloek,  2  Atk.  208 ;  Wilmot  218. 
\^<\^U       §  7.  Surrender  of  a  leasehM  e$iaie  •oJiif,  tlei^i  nai  tb 
494^4M  ^     uniting  t^e.      Asstmpaii  far  momey  had  and  received.    Oeto- 
Randaii  v.      ber,  1808^  Rich  leased  (under  seal)  a  bouse  to  RandaU,  for 
Rich.  one  year.     To  secure  the  rent,  Randall  put  into  tbe  hands  <if 

Rich  the  negotiable  note  (^183.75,  on  interest,)  of  Amos 
Wright.     Randall  occupied  two  quarters  and  part  of  a  third, 
and  moved  out.      Towards  the  latter  part  of  the  third  quarter 
Rich  let  this  house  to  Mrs.  Cooper,  who  entered  be.,  and  be^ 
came  responsible  for  the  rent  to  Rich,  he  haying  received  'the 
key  of  Randall  when  he  went  out,  delirered  it  to  her  when 
she  entered.      Held,  this  was  a  legal  surrender  of  this  lease- 
hold  estate  for  a  year,  and  a  determination  of  the  lease,  though 
under  seal,  though  by  our  statute  of  frauds,  surrenders,  &c. 
must  be  in  writing.     And  if  the  lease  was  not  ended  by  these 
acts,  Rich's  putting  in  Mrs.  Cooper  might  be  considered  as  an 
ouster  of  Randall,  and  so  his  rent  at  an  end.      Rich,  without 
consulting  Randall,  sued  said  note  in  the  name  of  Ateft,  and 
took  lands  in  execution,  and  his  title  had  become  absolute. 
Held,  RandaU  entitled  to  recover,  in  this  form  of  action,  tbe 
balance  of  tbe  note  over  tbe  rent  he  owed,  though  objected 
Rich  had  received  only  lands^  not  money ;  for  this  suit  and 
levy  might  be  considered   a  voluntary  appropriation,  by  Rich 
to  his  own  use,  of  the  note,  as  in  Floyd  v.  Day  ;.  especially 
as  he  did  not  offer  to  convey  the  land  to  Randall,  or  consult 
him  as  to  the  mode  of  satisfying  the  execution  ;  for  *'  the  sat- 
isfaction of  the  execution  ought  to  be  considered  as  the  pay- 
ment of  the  debt  in  money,"  and  the  land  was  taken  at  mon- 
ey's worth. 

^  8.  Contracts  as  to  land^  not  in  writingj  how  made  good* 
General  principle.  By  the  statute  of  frauds,  29  Ch.  IL  and 
our  statutes,  the  general  principle  is,  that  all  devises,  legacies, 
and  conveyances  of  any  interest  in  lands,  or  contracts  to  con*> 
vey  such  interest,  must  be  in  writing,  or  be  void.  The  dan- 
ger and  evil  these  statutes  meant  to  guard  against,  were  the 
mistakes,  the  want  of  recollection,  the  prejudices  and  frauds 
of  the  witnesses  to  the  devises,  agreements,  and  bargains,  on 
these  subjects,  not  in  writing.  But  writings  have  not  been  requir- 
ed when  these  mischiefs  could  be  avoided  without  resorting  to 
the  witnesses,  and  have  been  attended  with  such  facts  and  acts 
of  the  parties,  as  have  proved  the  terms  of  them,  though  these 
fects  and  acts  have  been  proved  hy  parol  evidence,  especially 
as  to  conveying  interests  in  lands.  The  grounds  taken  in  these 
respects  have  varied.  Once  it  was  held,  that  as  the  statute  of 
frauds  required  these  matters  to  be  in  writing,  as  all  devises, 
for  mstance,  the  whole  intention  of  die  devisor,  or  grantor  of 
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ao  interest  in  landS)  must  appear  in  writiog.  Hence,  however  Ch.  22. 
clear  the  evidence  was,  the  devisor  meant  to  give  in  lieu  of  Jlrt.  10. 
dower,  for  instance,  it  was^  to  no  purpose  if  his  meaning  was 
not  expressed  in  writing.  But  now  a  different  construction  of 
the  statute  is  given ;  and  we  may  prove  the  existence  of  a 
eoDtract  in  these  cases,  by  proving  facts,  the  existence  whereof 
cannot  be  accounted  for,  on  other  grounds  than  the  existence 
of  a  certain  contract  or  agreement.  Thus  A  makes  an  abso- 
lute deed  of  black-acre  to  B.  But  A  says  it  was  a  mortgage. 
B  denies  this.  A  offers  to  prove,  by  C  and  D,  who  heard  the 
bargain,  this  fact.  But  they  are  not  admissible  witnesses  to 
the  terms  of  it,  as  it  respects  land.  The  statute  holds  it  un- 
safe to  trust  to  the  recollection  of  the  witnesses  to  the  very 
terms  of  the  contract,  and  hence  rejects  them.  But  A  can 
prove  certain  fiicts  in  the  case  to  exist,  where  there  is  no  such 
danger  of  mistakes  or  mis-r$collecdons,  which  facts  clearly 
prove  a  contract  must  have  existed,  and  the  precise  terms  of 
it  to  a  common  intent ;  and  the  court  sees  these  facts  could 
not  have  existed,  unless  there  had  been  such  a  conveyance  of 
black-acre  as  A  alleged  there  was.  This  he  may  do  on  the 
modem  construction  of  the  statute.  He  therefore  proves  by 
witnesses,  that  when  he  gave  this  absolute  deed  to  B,  B  held 
against  A  a  bond  for  4^500,  that  B  has  retained  that  bond  for 
seven  years,  and  annually  received  the  interest  on  it  from  A. 
That  A,  with  B's  privity  and  consent,  has  remained  in  posses- 
sion of  black-acre  the  whole  time,  and  has  never  been  called 
on  to  pay  any  rent  to  B.  That  A  has  repaired  and  paid  the 
faxes  as  on  his  own  estate  ;  also  received  the  profits  from  year 
to  year,  as  of  his  own  lands.  Thus  it  is  proved  that  A  and  B 
have  invariably  acted  exactly  as  mortgager  and  mortgagee  al- 
ways do  act ;  and  most  unnaturally,  if  B  has  been  aU  the  time 
absolute  owner  of  this  black«acre.  Now  these  facts  pmve  tbe 
deed  was  a  mortgage.  This  manner  of  proving  tbe  fact,  the 
deed  was  a  mortgage,  by  proving  these  facts  by  parol  evidence, 
is  correct,  as  such  facts  are  usually  proved  by  such  evidence. 
And  all  such  evidence  is  properly  admissible  on  A's  bill  in 
equity,  (tbe  omal  course  to  redeem ;)  and  chancery  treats  B  as 
trustee.  Facts  are  thus  proved,  which  prove  the  very  terms 
of  the  contract 

(^  9.  So  if  tbe  party  to  be  charged  confesses  in  writing,  as 
in  his  plea,  his  answer,  (tec.  the  exact  terms  of  the  contract 
set  up  by  the  party  claiming  the  benefit  of  it.  This  also  takes 
liie  case  out  of  tin  statute  on  its  modem  construction,  for  the 
-court  sees  the  contract  is  proved  ixMoat  relying  on  the  wit- 
nesses for  proving  the  terms  of  it,  and,  without  duiger  of  mis- 
takes or  perjuries.  This  seems  to  be  a  liberal  and  fair  con- 
stmction  of  such  statutes ;  but  I  doubt  the  coneiusion  an  able 
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Ch.  32.   judg€  has  drawn  from  if,  namely :  that  any  fact  which  shews 
ArU  10.    the  testator^s  intention,  though  dehors  the  will,  may  be  proved 
,^^Y^J   to  get  at  his  meaning  and  true  construction  of  it,  provided  the 
fact  stands  well  with  the  will ;  for  this  any  fact,  though  it  may- 
tend  to  shew  the  testator's  intention,  yet  it  may  have  no  rela* 
tion  to  the  terms  of  the  devise  or  bequest  set  up  or  claimed. 
Whereas  every  fact  proved  in  the  above  case,  (and  in  every 
case  in  which  properly  admitted  to  be  proved,)  was  of  a  na- 
ture not  to  exist  if  the  terms  of  the  contract,  the  mortgage 
contract  set  up  had  never  existed. 
Lorn  342,  ^10.  One  will  not  be  aided  who  comes  to  demand  the  per- 

Sanman^  formance  of  an  illegal  contract,  but  will  be  where  he  comes  to 
Loflft  766.       annul  it.     And  in  the  last  case  the  law  will  relieve  him,  though 

pariiceps  mmtfiif ,  but  see  Worcester  v.  Eaton* 

a  Dallas  415.      A  promise  to  pay  another's  debt  must  be  wholly  in  writing 

under  the  English  statute  of  frauds  (in  force  in  Rhode  Island.) 

It  cannot  be  added  to  or  varied,  nor  so  far  explained  by  parol 

testimony  as  to  affect  the  import  of  the  writing. 

12  Mass.  It.        ^11.   Trust  estates  to  defraud  creditors  fyc.  may  be  proved 

?.nw'*V"     by  parol  kc.     Held,  1.  The  principle  that  a  trust  estate  can- 

Elliot.    See       ^  K.       ,,  .  .',  . '^ .        \       ,  ..  .         ,, 

Sugden  461,  i^ot  legally  exist  without  a  declaration-  m  writing,  signed  by 
480.  See  the  the  person  holding  the  legal  estate,  does  not  apply  to  secret 
Ttny  io^e'^'  trusts  and  confidences,  created  for  the  purposes  of  defeating 
Index.  or  delaying  creditors,  which  may  always  be  proved  by  parol ; 

and  when  so  proved  will  defeat  the  formal  transactions  which 
may  have  been  adopted  for  such  purposes  by  the  parties :  2. 
Where  a  mortgagee  makes  a  deed  of  assignment  on  the  back 
of  the  mortgage  deed,  or  by  a  separate  instrument  referring  to 
it,  the  assignee  is  put. in  th#  place  of  the  mortgagee  to  all 
intents  and  purposes,  unless  a  different  intent  is  apparent  from 
the  contract :  3.  Usury  must  be  pleaded  in  an  action  on  a 
specialty  between  the  original  parties  :  but  4.  In  a  real  acdoQ 
a  porcfaaser  may  avoid  a  prior  conveyance  from  the  grantor, 
by  giving  usury  in  evidence  on  the  general  issue  of  mU  disni^ 
sin :  5.  Where  a  mortgagee  assigned  her  interest  in  the  mort- 
gaged premises  for  money  lent  her,  and  verbally  promised  to 
repay  the  money  and  interest,  except  the  assignee  received  the 
«ame  from  the  mortgaged  premises ;  held,  she  was  trustee  of 
the  assignee  to  the  amount  of  the  monies  so  promised.  As  to 
the  purchaser  he  may  not  be  apprised  of  the  usury  till  it  is  too 
late  to  plead  it,  and  when  he  oiBetB  to  prove  it,  the  adverse 
party  may  liave  time  to  rebut  such  evidence. 
8  Johns.  K.  ^12.  The  form  of  the  note  in  writing  required  by  die  sta- 
Uy  &  at'  ^  ^^^®  ^^  frauds,  18  not  material ;  but  it  is  material  this  note  can^ 
Ogden,  cited  tain  the  substance  of  the  agreement  with  reasonable  certainty, 
i^hn.  £vid.  gQ  f}^i  the  contract  may  be  understood  from  die  writing  itself, 

16  Johns.  R.  5^.-14  I>o.  16.— 1  Johns.  Cb.  K  378^11  £ast  142. 
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und  without  recourse  to  extraneous  or  parol  evidence ;  and  it    Ch.  33. 
must  be  signed  by  the  party  to  be  charged  or  by  his  agent.    Art.  11. 
Hence,  if  A  sell  goods  to  B,  and  in  his  book  of  jobs  enters  ^^ry^J 
B's  name  as  the  purchaser,  and  the  terms  of  the  sale  are  read 
to  B's  agent,  making  the  purchase,  who  owns  the  entry  is  cor- 
rect, this  is  riot  such  note,  not  being  so  signed  :  2.  There  may 
be  a  constructive  delivery  of  the  goods  sold,  and  effectual,  but 
then  the  acts  done  to  be  equal  to  an  actual  delivery,  roust  be 
such  as  to  leave  no  doubt  of  the  party's  intentions  :  3.  Where 
the  vendor  agreed  with  the  vendee  as  to  the  storage  of  the 
goods,  and  a  delivery  by  him  of  the  export  entry  to  the  ven- 
dee's agent ;  held,  not  a  constructive  delivery  so  as  to  change 
the  property.  See  Whitwell  v*  Wyer  8z;  al.,  1 1  Mass.  R.  6. 

^13.  An  entire  contract  part  void  by  the  itatutCy  is  void  for  8  Johns.  R. 
the  vahole.     As  b  parol  contract  to  pay  the  pit.  for  an  ease-  ^^^^^^ 
ment,  a  right  of  way  over  his  land,  (alone  valid)  also  for  a  dis-  Morrill, 
tinct  piece  of  land  (as  to  this  invaUd.)     Held,  the  whole  con- 
tract was  void.     Like  principle,  1  Phil.  Evid.  359,  cites  2 
Ventr.  224  ;  and  7  D.  &  E.  201,  Chater  v.  Bukett ;  3  Taun. 
282. 

Art.  11.  What  a  fraudulent  conveyance  to  defeat  creditors. 
This  respects  personal  estate  as  weU  as  real ;  voluntary 
deeds  relate  to  both.  Frauds  in  conveying  and  in  oontracts 
to  convey  lands,  and  interest  in  and  concerning  them  will 
be  more  fully  considered  under  the  heads  of  conveyances  of, 
and  contracts  to  convey  lands  &cc.  A  few  further  cases  may 
be  stated  here,  though  such  conveyances  and  contracts  to  con- 
vey are  more  generally  the  grounds  of  real  or  land  actions, 
yet  by  no  means  always  so  ;  but  in  many  instances  they  are 
the  grounds  of  assumpsit^  as  already  appears.  The  price  of 
lands  conveyed  if  not  paid,  is  usually  recovered  in  assumpsit j 
where  not  claimed  on  a  deed,  and  in  this  action  the  statute  of 
frauds  as  to  lands  is  often  in  question. 

^  1.  If  one  be  not  embarrassed,  his  conveyance  of  his  pro-  n  Mas5.lt 
perty  for  love  and  affection,  is  good  against  after  creditors,  ^^i>  Bennet 
and  as  to  them  is  not  fraudulent,  and  the  jury  may  find  he  was  Bank.— Bac. 
not  in  embarrassed  circtmistances  when  he  conveyed.    And  a  Abr.  Agree- 
voluntary  conveyance  of  property  ;  that  is,  for  love  and  affec-  ? *^''!' 
tion  only,  is  good  against  all  persons  but  such  as  were  credi-  J?Eq/iCaT^' 
tors  at  the  time,  and  ao  against  such  if  the  grantor  retain  suffi-  Abr.  19, 28. 
cient  property,  and  especially  lands,  to  pay  his  debts,  and  also 
keeps  his  credit  good,  and  there  being  no  evidence  of  secresy 
or  of  tirust,  in  the  conveyance  or  about  the  time  of  it. 

^  2*  A  like  principal  recognised,  as  against  one  a  creditor  12  Mast.  R. 
beK>fe  the  conveyance;  and   held,  that  by  our  statute  of  l^^-'^nnyr. 
frauds^ -lands  cannot  be  vested  in  interest  by  way  of  trust  in  ^^  ctu'lbr. 

-    19, 28.^Pr.  Ch.  aoo^i  Vem.  216,226,  m. 
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Ch.  S2*    one  ooi  grantee  id  the  deed,  where  ^'  there  is  no  declttrttion  of 
Art.  1 1 .    trust  in  writing,  neither  is  diere  a  resulting  tmat  bj  ifdplioft- 
tion  of  law,"  where  ^'  there  is  nothing  in  the  deed  whieb  sur- 
mises a  trust,  or  an  interest  in  any  person  otlmr  than  the 
grantee."     No  trust  can  be  proved  by  panA.     "  The  policy 
as  well  as  the  express  provisions  of  our  law  bebg,  that  no  titfe 
to  real  estate  shall  exist,  except  by  deed  or  record." 
12  Mass,  R.         ^  3.  Same  principle  as  to  resulting  trusts  was  rcoognised  in 
l^ortbampton  ^^^  ^^  9  ^^^  observed,  as  to  the  case  of  A's  buying  land  with 
Bank  p.         B's  money,  it  must  be  ^^  understood  to  be  in  cases  where  the 
ivbiting.        parol  evidence  is  not  inconsistent  with  the  deed." 
Ambrose  r.         [q  which  caso  it  is  held,  if  the  purchase  money  be  in  £act 

P°w^i^.—  ^'^9  y^^  if  '^  ^®  d^^d  i^  's  3^^^  to  ^  ^%  there  can  be  no 

Ch.  Ii4,a.i4,  resulting  trust  to  A.     But  as  B,  after  A's  death,  executed  a 

'*  ^'  declaration  of  trust,  this  took  it  out  of  the  statute  of  frauds. 

11  AfasB.  R.  ^  4.  If  the  parties,  A  and  B,  really  agree  verbally  on  a 
342,  Boyd  v,  mortgage,  but  A  conveys  absolutely  to  B,  and  he  make  a  ver- 
9  Mod.  86.  hal  promise,  that  ou  a  day  named,  he  will  make  a  defeasance, 
S9.— (V.  cb.  so  that  A's  deed  to  B  shall  operate  as  a  mortgage,  this  ver- 
^r"A^rfte-  ^^  promise  is  void  by  the  statute  of  frauds,  as  it  directly 
ments,1etter  affects  an  interest  in  lands  :  but  2.  Where  chancery  will  de- 
c.  See  art.  eree  a  specific  performance  generally,  the  injured  party  in  a 

court  of  law  may  recover  damages  for  breach  of  promise  or 
contract :  3.  Chancery  will  not  aid  where  such  a  mere  verbal 
promise  is  broken,  being  no  more  fraudulent  than  any  other 
breach  of  trust  or  promise.  Qusre,  as  to  the  second  rule  are 
some  exceptions. 

12  Mass.  277,  ^  5.  Assumpsit  for  money  had  and  received,  and  also  a 
Frasierc.       special   count.     The  deft,  contracted  in  writine  to  convey 

Cushman. —     i       i  i_        i  .i  e  r  '^l* 

8D.  «L  K.683.  lands  to  the  pit.  on  the  payment  of  a  sum  of  money  within  a 
Doo«]:i.694.—  time  named.  At  its  expiration  the  pit.  offered  to  borrow  the 
s^ohns.  R.     jQQQcy  i^n^  pjiy  \x^  if  the  deft,  desired  it ;  and  he  dissuaded  the 

4  Crancb  R.   pit.  from  hiring  it,  saying  he  might  pay  at  any  time,  and  no 
^  "1^*^20  "  *^^^*^*^8®  should  be  taken  8cc.     Afterwards  the  pit.  tendered 
21.^'     '     '    the  money  and  the  deft,  refused  also  to  give  the  deed.   Judg- 
ment against  the  pit. ;  he  did  not  do  what  was  equivalent  to  a 
seasonable  tender  of  the  money,  he  only  offered  to  borrow  the 
money.     The  disingenuous  conduct  of  the  deft,  did  not  vary 
the  law  of  the  case. 
12  Mass.  R.        ^  6.  Question  as  to  a  fraudulent  conveyance ;  the  material 
&^i."^  Tras"  P^^ints  decided  were  2  1.  If  die  grantor  in  a  deed  of  lands  has 
teeB  of  Phil-   fraudulent  intentions  to  delay  and  defeat  his  creditors,  yet  the 
*»P8_Acnde-     deed  is  valid  if  the  grantee  in  it  be  honest,  and  acts  faii^  :  2.  If 
StatTjnne  28  ^  niake  a  deed  of  land  to  B  for  his  security  as  creditor,  without 
is(i2.  See      his  knowledge,  and  get  it  recorded,  the  deed  is  inoperative  till 
ale  v^'N?^h^  B  accepts  it,  and  when  he  accepts  it  the  same  is  in  fact  de- 
oU;  Sutton    Uvered,  and  if  then  he  make  a  bond  of  defeasance  to  A  to 

V.  Lord. 
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reooovey  to  A,  oo  bii  paying  what  he  justly  owies  to  B,  this  is    Ch.  32. 

a  good  defeasance,  and  A's  said  deed  to  B  is  never  any  thing    Art.  !!• 

but  a  mortgage,  a  fair  security  ;   3.  If  A  keep  the  said  bond 

io  bis  pocket,  not  registered,  that  is  the  law's  fault,  not  B's,  if 

he  do  nothing  to  prevent  its  being  recorded  :  4.  A  may  give 

the  bond  back  to  B,  and  let  his  title  becoooe  absolute  to  so 

SDucb  of  the  estate  ts  will  honestly  pay  his  debt.     The  facts 

in  this  case  occupy  many  pages.     Every  deed  is  inoperative 

till  both  parties  agree  to  it,  on  the  principles  of  the  common 

law ;  and  on  those  principles  the  honest  grantee  is  not  to  be 

prejudiced  by  the  fraudulent  intentions  of  the  grantor. 

^  7.  An  agreement   void  by  the  statute  of  frauds,  made  il  Mass.  R. 
valid  by  the  after  acts  of  the  parties.     As  where  A  and  B  i'p  ■^?^*' 
contracted  for  the  sale  of  twenty-five  hogsheads  of  rum,  and  Seecb.  ii,a. 
their  contract  was  void  by  that  statute ;  but  was  nine  days  af-  7,  s  i. 
terwards  made  valid,  by  payment  of  part,  and  delivery,  &c. ; 
and  the  last  transactions  were  viewed  as  the  only  bargain,  be- 
cause the  only  one  of  which  there  was  legal  evidence. 

^  8.  Fraudj  in  point  of  law.     A  sells  goods  to  B,  by  an  l  Cranch 
absolute  bill  of  sale  by  deed.     If  possession  do  not  accompa-  ^>  ?|^' 
ny  and  follow  it,  tbe  sale  is  fraudulent  as  to  creditors.     This  RasseiL-la 
want  of  possession  is  not  mere  evidence  of  fraud,  but  is  a  Cranch  89.^ 
fact,  per  «e,  that  makes  the  sale  fraudulent  in  point  of  law.  ^^^^  ^* 
(See  the  distinction  taken  in  Waite  v,  Hudson,  above,  a.  4,      ' 
8.  10,  as  to  the  statutes  of  James  and  of  Elizabeth.)     In  this 
case  the  deed  of  the  slave  was  tAsoluttj  and  the  vendor  re- 
tained  possession  unexplained^  and  exercised  ownership.    See 
a.  13,  s.  13,  16.     Perhaps  the  best  rule. 

^  9.  Fraud  consists  in  intention^  and  that  intention  is  a  fact  6  Cranch 
that  must  be  averred  in  a  plea,  pleading  fraud.    But  this  court  ^^^|^^"*  ^' 
has  decided  that  the  offence  is  not  in  the  intention^  but  in  the  Wash?  177.-. 
attempt  to  smuggle  goods,  without  paying  the  duties.     Not  a  2  Hen.  &  m. 
fraud  to  mortgage  property  for  future  advances  ;  3  Cranch  73,  ^^^  ^®* 
92.      The  mortgage  was  to  secure  the  mortgagee,  as  to  his  ams,  there 
future  endorsements  of  the  mortgagor's  notes,  at  a  certain  ^J^ud  was 
bank.     Held  not  fraudulent  as  to  creditors  generally.     But  in  "'^^^^"^oo*^- 
this  case  the  consideration  was  good,  and  admitted  no  fraud 
was  intended. 

^10.  On  a  view  of  the  various  cases  on  this  subject  of 
fraud,  the  material  circumstance  is  the  intention  ;  the  view  or 
design  to  defeat  creditors.  Therefore,  if  A  has  goods,  and 
owes  to  his  creditors  large  sums,  and  I  take  a  bill  of  sale  and 
possession  of  bis  goods,  with  a  design  to  drfeat  his  ereditorSyuM 
is  void,  as  tbe  delivery  of  his  goods  to  me,  can  never  make 
such  a  transaction  valid.  So  on  the  other  hand,  if  his  bill  of 
sale  be  hir  and  bond  fide^  thou8;h  he  remain  in  possession 
of  the  goods,  my  title  is  valid.     The  few  cases  in  which  it  is 
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Ch«  33.    said  that  such  possesskui  is  candtuive  evidence  of  fraud,  are,  it 
Art,  11.    is  conceived,  not  law ;  but  no  doubt  is  so  far  evidence  of  fraud, 
K^^Y^^    ^  to  malce  it  incumbent  on  me   to  explain  why  A  remains  in 
possession,  after  the  bill  of  sale  is  made,  and  to  prove  the 
transaction  fair  and  honest.     And  the  possession  must  not  be 
clearly  inconsistent  with  the  deed.     As  if  A  make  an  ab$oluU 
bill  of  sale  of  goods  to  B,  but  A  remains  in  possession,  using 
them  as  his  own  ;  Hamilton  «.  Russell,  above.     Here  *^  the 
separation  of  the  possession  from  the  title,  is  incompatible 
with  the  deed  itself.''      It  does  not  accompany  and  f(dtow 
the  deed,  so  by  IS  El.  is  a  fraud.     Otherwise  where  a  deed 
is  on  condition,  which  does  not  entitle  the  vendee  to  immedi- 
ate possession,  as  explained  in  Edwar<fs  v.  Harben,  exr.  ^  Cfa. 
32,  a.  116. 
4  Wheaton         §  1 1.   What  a  valid  execution  and  deed.     A  mre  facias  is 
603,  Whea-     duly  issued  and  a  sale  is  made  under  it,  on  a  levy  made  be- 

toD'sl^asee.  ^'^^^  ^^^  return  day.  The  sale  is  good  though  made  after 
that  day,  and  the  writ  was  not  actually  returned  :  2.  If  a  deed 
be  made  on  a  valuable  and  adequate  consideration,  actually 
paid,  and  the  change  of  property  is  bonafide^  or  such  as  in 
the  deed  it  purports  to  be,  such  deed  cannot  be  viewed 
as  a  deed  to  defraud  creditors.  Was  decided  in  an  action  of 
ejectment.  The  scire  facias  was  against  the  goods,  chattels, 
lands,  and  tenements  of  W.,  in  the  district  of  Columbia ;  he 
(Wheaton)  two  days  before  the  judgment  against  him,  made 
the  deed  to  one  Caldwell,  conveying  the  premises  to  him  in 
trust  for  Wheaton's  wife.  The  court  below  instructed  the  ju- 
ry that  it  was  void,  if  made  by  Wheaton,  "  without  a  valuable 
consideration  therefor,  or  was  made  by  him  with  intent  to  de- 
feat, delay,  or  defraud  his  creditors."  The  Supreme  Court 
of  the  United  States,  observed,  had  and  been  used  instead  of 
or^  the  deed  had  been  clearly  valid ;  but  as  it  reads,  it  must 
mean  that  even  had  a  valuable  consideration  been  paid,  if  the 
deed  was  made  with  intent  to  defeat  creditors,  it  was  void  :" 
said  the  Supreme  Court,  "  we  know  of  no  law  which  avoids  a 
deed,  when  a  valuable  (by  which,  to  a  general  intent,  must  al- 
so be  understood  adequate)  consideration  is  paid,  and  the 
change  of  property  be  honafide^  or  such  as  it  professes  to  be;" 
for  the  consideration  paid,  is  a  substitute  by  which  the  judg- 
ment may  be  satisfied. 
4aiiiii1efc  ^  12.  IVhat  a  sale  of  barley  within  29  Ch.  II,  and  not  a 
toy  v^Eoiei^.  ^^^^  contract  for  the  carriage  as  well  as  sale.  Pit.  sued  for 
'  the  price  of  his  barley,  one  Longstaffe,  a  com  factor,  agreed 
to  sell  the  deft.,  November  18,  1815,  at  38s.  a  quarter,  to  be 
delivered  at  Longstafte's  warehouse  at  Derby,  to  go  by  his 
first  boat  at  his  expense.  The  barley  was  then  in  one  Tur- 
ner's bands ;  the  deft,  desired  him  to  see  it  delivered,  and 
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measured,  and  properly  put  up— was  seot  by  the  first  boat,    Ch.  32. 
and  invoice  delivered  to  the  deft.,  who  requested  time  to  pay;    •SrU  12. 
but  afterwards  refused  to  accept  the  barley.     Held,  it  was 
such  contract,  though  the  price  of  carriage  was  included  in  the 
38f . ;  the  defts'.  appointing  the  particular  boat,  and  desiring 
Turner  as  above,  did  not  amount  to  an  acceptance. 

Art.  12    Evidence  of  fraud  in  equity^  be.  ^  1.  Inadequate  Pr.  Ch.  isa, 
price  in  a  bargain.     This  does  not  defeat  it,  merely  because  J^i^^I!!? 
inadequate ;  but  does  where  it  shews  the  person  did  not  un-  e  Vesey  jr. 
derstand  the  bargain  he  made^  or  was  so  oppressed,  that  he  263^-3  Dall. 
thought  it  best  to  make  it,  though  he  saw  the  inadequacy ;  for  wooddes  46S 
this  proves  a  command  over  him,  that  may  amount  to  fraud* 
10  Vesey  jr.  209,  Underbill  v.  Harwood  ;  9  Vesey  jr.  246 ; 
7  Vesey  jr.  30  ;  3  Br.  Ch.  R.  605 ;    10  Vesey  jr.  292,  470, 
Burrows  t;.  Lock;    1  Vern.  465;    13  Johns.  R.  484;    11 
Johns.  R.  555 ;  1  Ball  and  Beatty  241  ;  1  P.  W.  745 ;  1 
Bro.  C.  C.  567. 

§  2.  The  inadequacy  of  terms  may  be  material,  and  evi-  f^*^*l^^' 
dence  of  fraud,  when  the  inquiry  is,  if  an  agreement  shall  be  Sugd.  189.— 
set  aside,  for  supposed  weakness  of  understanding  in  one  of  i  Z^^^-  ^^i 
the  contracting  parties,  or  other  material  reasons.     And  when  Pattenon.— 
an  agreement  appears  very  unequal,  and  affords  any  ground  2  Vera.  280, 
to    suspect  any  imposition,  unfairness,   or  undue  power  or  c«s8».Rud- 
command,  the  courts  will  seize  any  very  slight  circumstances  cb.  R.  167, 
to  avoid  enforcing  it.     As  where  be  that  claims  to  have  it  ex-  667.— l  Ves. 
ecuted,  fails  to  make  out  his  title  in  the  time  agreed ;  a  circum-  3 '(^'qi,  27 
stance  generally  not  deemed  material,  where  a  contract  is  fair.  _i  john/ca! 
But  if  one  be  equally  and  fairly  made,  it  will  be  enforced,  ^^' 
though  by  a  subsequent  event  it  becomes  unequal.    3  Br.  Ch. 
R.  605  ;  6  Vesey  jr.  349,  Paine  v.  Miller  ;  but  2  P.  W.  220; 
7  Bro.  P.  C.  184;  4  Cranch  137;  1  Hen.   b  Mun.  110; 
4  Vesey  jr.  689,  690  ;  2  Vesey  jr.  294,  Buxton  v.  Cooper  ; 
3  Atk.  383  ;  4  Dallas  250. 

^  3.  One  insolvent,  bond  fide  assigned   his  estate  for  the  Vredenbaiis 
benefit  of  his  creditors,  but  continued  in  possession,  at  the  re-  jjllrtaw— - 
quest  of  the  assignees,  and  for  their  benefit ;  who  sold  in  a  1  Ves.  jr.  iso. 
reasonable  time.     Held  not  fraudulent.     No  false  credit  was  —1  Bin.  603, 
created,  and  the  possession  was  consistent  with  the  real  intent  Hq^  d^w' 
of  the  assignment.     So  one  having  a  large  verdict  against  him,  76.— 1  Bin. 
in  favour  of  A,  conveyed  all  his  estate  to  a  trustee,  for  the  ^^""^  ^y* 
benefit  of  all  his  creditors  in  due  proportion.    Valid,  though  8o.-4£uti. 
the  trustee  did  not  know  of  it,  or  accept  till  four  days  after ; 
and  the  debtor  remained  in  possession  of  the  deeds  and  es- 
tate near  two  months.     Here  was  no  intent  to  defraud  credi* 
tors.     He  might  have  preferred  one  ;  so,  do  an  act  to  prevent 
any  one  getting  a  preference  ;  8  D.  b  E.  528.     Not  neces« 
sary  to  deliver  the  title  deeds ;  and  the  non-delivery  of  the 
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Ch.  32*    goods  wa9  accounted  for ;  John.  510,  525|  Johnson  v.  Stagg. 
Art.  12.   The  registry  of  the  mortgage,  is  notice  to  every  after  mor^- 

i,^%^vy  gee,  &c. 

2  Ves.  155,  ^  4.  Lord  Hardwicke,  emimerates  four  kind»  of  fraud : 
Chesterfield^  j^  Fraud  arising  from  facts  and  circumstances  of  imposition, 
1  Bac.  Abr.  which  IS  the  plainest  case :  2.  Fraud  which  may  appear  from 
Aicreemeat,  the  intrinsic  value  and  subject  of  the  bargain  itself:  such  as 
UiUr  c.  Q^  ^gQ  ^^^  deceived,  and  in  his  senses  would  agree  to ;  or 

honest  man  impose  or  accept :  such  the  common  law  notices : 
3.  Fraud  presumable  from  circumstances  and  the  condition  of 
the  contracting  parties ;  and  this,  in  equity,  goes  funher  than 
the  rule  of  law,  which  is,  that  fraud  must  be  proved,  not  pre- 
iumed  ;  but  it  is  presumed  in  equity^  to  prevent  taking  any  sur- 
reptitious advantage  of  the  weakness  ornecessi^  of  another; 
which  knowingly  to  do,  is  equally  against  conscience,  as  to 
take  advantage  of  his  ignorance :  4.  Fraud  may  be  collected 
in  equity  from  the  nature  and  circumstances  of  the  trans- 
action, as  being  an  imposition  and  fraud  on  persons  not  par- 
ties to  the  fraudulent  agreement. 

3  Atk.  83,  ^  5.  It  is  said,  if  I  see  A  go  on  in  building  on  my  land, 
^  ViDMot^  through  mistake  or  inadvertence,  and  I  do  not  interfere  or 
8  Atk.  602.     claim  till  afterwards,  though  I  am  all  the  time  conusant  of  his 

right,  chancery  will  oblige  me  to  permit  A  to  enjoy  bis  build- 
ing tec.  quiedy.     Bunb.  53 ;  9  Mod.  37. 
6D.bE.  This  was  a  pauper  case.     A,  the  pauper's  father,  when  he 

^L^>^  5'^j  married,  obtained  from  his  wife's  father,  a  spot  of  ground,  but 
unti  of  Bttt-  ^^  conveyance,  on  which  be  built  a  house,  and  enjoyed  it  dur- 
tertoD.  ing  his  life,  and  his  eldest  son  after  him,  in  all  near  twenty 

years,  uninterruptedly.  Held,  the  younger  children  of  A 
could  not  be  removed.  Lord  Ketiyon  said,  as  twenty  years 
nearly  had  elapsed  since  the  land  was  given  to  A,  the  pauper's 
father,  the  court  ought  not  to  allow  the  title  to  be  decided  in 
See  Bay.  239.  ^'^  pauper  cause.  "After  such  a  length  of  possession  as 
Ves.  jr.     this,  perhaps  a  conveyance  may  be  presumed  to  have  been 


<»a^l2  Vet.  executed."     And  if  a  claim  were  now  made  by  the  father-in- 
law's  heir,  ^^  he  would,  perhaps,  be  told  in  a  court  of  equity, 
that  as"  the  said  father ''  stood  by,  while  the  pauper's  father 
built  on  the  land  and  treated  it  as  his  own,  he  could  only  re- 
sume the  possession  on  certain  terms."     Lawrence  J.  ^*  I  re- 
member a  case  some  years  ago,  in  which  Lord  Mansfield 
would  not  suffer  a  man  to  recover,  even  in  ejectment,  when 
he  had  stood  by,  and  seen  the  deft,  build  on  his  land." 
Abr.  £q.  Ca«       ^  0.  So  if  die  second  purchaser,  knowing  of  the  first  pur^ 
f^BiSef ^    <^tase  get  his  own  first  recorded,  it  is  a  fraud  ;  and  chancery 
1  DalL  435.    decreed  against  him.     See  Norcroft  t^.  Widgery ;  also  3  Ve- 
sey  jr.  478 ;  3  Mass.  R.  575 ;  Co.  L.  290. 
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^  7.   Where  fraud  is  practised f  a  waot  of  a  deed  is  no  ob-    Ch.  32. 
jectioo  in  chancery,  and  the  case  is  not  within  the  statute  of    Art,  13. 
frauds.     As  where  A  made  a  parol  building-lease  of  ground,   \^^^>r\J 
and  when  dying  said,  there  should  be  one  in  writing ;  but  his  ^ilb.Eq.R; 
heir  told  him  he  would  supply  it;  whereby,  and  other  fraudu-  Foxcroft.*'^  "^ 
lent  practising,  the  lessee  was  hindered  suing  A,  and  getting  Abr.  £q.  20. 
the  lease  executed.     The  Lords  held  this  was  out  of  the  stat-  j  j^^^  264r— 
ute,  and  made  it  good  to  the  lessee.  638.— 2Veg. 

^  8.  Many  cases  of  contracts  obtained  by  fraud,  set  aside  in  J^- 1^9. 
equity.  See  a.  29,  s.  1,  2,  Ssc.,  and  above;  also,  9  Vesey 
jr.  292,  473 ;  7  Br.  P.  C.  70  ;  2  Vem.  123 ;  2  Vesey  627;  2 
Atk.  324;  2  Vem.  189,  206,  678;  3  P.  W.,  130,  Os- 
mond i;.  Fitzrov :  see  Bosanquet  v.  Dashwood,  Ch.  114| 
a.  27,  s.  11. 

Osmond  v.  Fitzroy ;  a  weak  man  gives  a  bond,  but  no  fraud  Newton  Con. 
or  breach  of  trust :  equity  will  not  set  it  aside,  for  this  only,  ^^»  ^TZ. 
being  composy  there  being  no  equitable  incapacity,  where  there  Griffio's  case. 
is  a   legal  capacity ;  yet  great  weakness  of  mind,  though 
not  legal  incapacity,  is  ever  considered,  where  connected  with 
circumstances  of  fraud  or  surprise,  to  weigh  in  the  case.     1 
P.  W.  203,  Clarkson  v.  Hanway ;  2  Ch.  Ca.  103,  James  v. 
Graves;  2  P.  W.  270. 

Art.  13.  Equity^  frauds  in.  Cases  of  frauds  in  equity  have 
already  come  into  view  in  several  places.  Frauds  in  equity,  in 
matters  of  contract,  are  much  mixed  with  those  in  law. 

^  1.  It  is  the  object  in  this  article  to  consider  first,  the  kinds 
of  fraud,,  as  ably  distinguished  by  Lord  Hardwicke,  as  above, 
and  by  following  these  distinctly,  and  selecting  principles  and 
cases  as  they  best  apply  to  each,  the  whole  may  appear  plain 
and  easy  to  be  understood  :  1.  Actual  fraud  arising  from  facts 
and  circumstances  of  imposition.  * 

Second.  Fraud  apparent  from  the  intrinsic  nature  of  the 
subject  of  the  bargain  itself. 

Third.  Such  as  arises  from  the  circumstances  and  condi- 
tion of  the  contracting  parties. 

Fourth.    Such  as  may  be  collected  from  the  circumstances  Sm  1  p.  ir.    ^ 
and  nature  of  the  transaction,  as  being  an  imposition  on  others  ^*^^l^' 
BOt  parties  to  the  fraudulent  agreement     To  the  first  descrip-  erick.— 2  Eq. 
tion  belong  suggestio  falsi  and  suppressio  vert,  by  each  or  both  of  ^-  Abr.  244, 
which  a  party  may  obtain  a  contract  to  his  own  advantage,  and  c.  cTiso"^* 
to  the  disadvantage  of  the  other  party,  or  of  a  third  person.  As  Evans  v.* 
if  a  devisee  under  a  will  defectively  executed,  assure  the  heir  JjJ^'^eHyD, 
at  law  and  recite  in  the  deed  that  the  will  is  well  executed,  Webb,  2  Eq. 
and  gets  his  release  for  a  small  sum,  he  being  ignorant  of  the  Ca.  Abr.  479. 
defects,  and  then  tell  him  a  real  sale  is  proper  to  pay  debts,  awk'^2*Atk 

and  that  the  heir  ought  to  join  in  it^  and  for  another  small  sum  264^-^3  Bro.' 

c.  c.  16 
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Ch.  33.    gets  his  release,  and  then  gets  a  sale  for  himself  in  tnist  se- 
Art.  13.    cretly.     Here  the  heir  is  deceived  and  defrauded,  and  both 
V^^y*^^  fuggestio  falii  and  suppressio  vert.     In  such  case  the  heir  is 
relieved  repaying  the  sums  he  received  with  interest.    The 
case  of  Evans  v.  Llewellyn  will  be  found  to  have  been  decid- 
ed on  the  same  principle,  see  1   Bro.  P.  C.  308 ;  see  also 
Insurance,  Ch.  40,  a.  11 ,  Concealment ;  also  Mortgages,  Ch* 
112  ;  a  prior  mortgagee's  suppressing  or  concealing  his  mort- 
gage to  a  fraudulent  purpose,  see  2  Atk.  49 ;  2  Eq.  Ca.  Abr. 
478  to  483,  sundry  cases.     So  if  one  solvent  artfully  act  as 
if  insolvent,  and  thereby  procure  his  creditors  to  give  up  all  or 
a  part  of  his  debt ;  this  is  a  fraud,  and  equity  will  relieve  the 
Webber  v.      pany  injured.     So  if  one  make  in  a  marriage  settlement  his 
Fai'merr--«    conditional  estate  appear  to  be  an  absolute  one,  equity  wiU 
MT^Jameir!  f^lieve  against  such  fraud  and  deception,  2  Eq.  Ca.  Abr.  481 ; 
M*KenioD.     and  Ch.  114,  a.  17,  s.  13,  and  2  Vern.  307.     Fraud  cannot 

be  proved  in  equity,  unless  put  in  issue  by  the  pleadings. 
179— New  ^  ^'  '^^^  second  kbd  of  fraud  above,  apparent  from  the 
on  Cod  66,  intrinsic  nature  of  the  contract  itself,  is  mainly  on  account  of 
Day  9,  New-  the  inadequacy  of  the  consideration  ;  see  Consideration,  Ch. 
^s^Moth.^v!  1,  a.  8  to  a.  50,  and  especially  a.  7,  s.  37.  It  is  well  settled 
Atwood.^  that  mere  inadequacy  of  consideration  is  not  alone  sufficient  to 
?67  175^  invalidate  the  contract,  unless  very  gross  or  great  and  manifest 
2  Vern.  402.  to  common  capacities  ;  1  Bro.  C.  C.  9  ;  New.  359  ;  and  then 
See  Heath-  as  it  may  prove  fraud,  mistake,  misapprehension  or  undue 
nolf  ch^'TS  influence  ;  for  if  a  rtian  of  a  sound  mind,  well  informed  in  the 
a,7.'— lOVes!  case,  under  no  undue  influence,  and  at  his  entire  liberty  to  act 
jr-^-—  for  his  own  interest,  will  sell  a  thing  for  half  or  a  quarter  the 
R.  160.^  value  of  it,  equity  camiot  aid  him,  suspend,  set  aside,  or  rescind 
9Ve8.jr.234,  bis  contract,  6  Ves.  274  ;  2  Salk.  449,  Tbornhill  v.  Evans; 
^Wtej^  Da-  I  Vern.  467,  Bell  v.  Price;  2  Atk.  335 ;  1  Ch.  6,  a.  276, 
jr.  10,  Darby  Several  of  these  and  like  cases  are  frauds  in  mortgages,  (see 
V.  Singleton.  Ch.  112.)  in  which  the  creditor  by  undue  influence  in  takinc 
I02.---Bro.  c!  ^^  advantage  of  the  debtor's  necessities  obtains  in  the  contract, 
c.  149,  Bar-  conditions  in  the  nature  of  penalties,  as  five  per  cent,  interest  if 
ker  n.  Van-     jjg  Jq  uq^  pjy  ij,©  fQ^j  pg^  i-^oX.  (the  contract  interest)  punctu- 

Gregory. Da-  ^Jt  ^^^  ^^Oi^  say,  if  he  contract  for  five  and  to  take  four 

nean,  2  De-   punctuaUy  paid  ;  but  clearly  this  last  position  may  be  ques* 

ii^"l-DeaDe  ^*>o°®^>  ^^  *'  ^f^®"  '^^s  been.     For  when  the  creditor  contracts 

V.  RastroD,  1  for  five,  he  contracts  for  just  what  the  law  (in  England)  allows, 

Anstr  .64.       and  his  contract  is  unquestionably  valid,  then  if  be  chooses  to 

be  liberal  on  punctual  payment  and  to  secure  it,  his  just  right, 

and  to  guard  against  debtor's  negligence,  to  give  up  a  part  of 

his  legal  right,  it  is  inconceivable  how  this  can  be  objected  to  in 

law  or  equity.     As  the  law  has  fixed  five  per  cent,  the  best 

debtor  has  no  legal  claim  to   less.     Also  several   cases  to 

cover  and  conceal  usury,  see  Ch.  1 53 ;  many  cases  of  sell- 
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ing  goods  &c*  at  high  prices  to  the  borrower,  when  a  loan  onlj  Ch.  32. 
was  the  real  object.  Where  goods  worth  £1000,  or  sold  in  Art.  13. 
shops  a  little  more,  were  sold  to  a  young  necessitous  bor- 
rower, and  his  note  taken  for  £2224,  he  was  relieved  in 
equity  on  paying  the  £1000,  the  amount  he  sold  them  for, 
and  interest  thereon,  and  his  note  was  discharged.  Equity 
holding  also,  that  the  lender  did  understand  how  the  borrower 
would  sell  them  in  all  probability  in  the  lump.  In  various 
other  ways  the  inadequacy  of  the  consideration  will  appear  in 
equity  to  be  the  effect  of  fraud,  imposition,  undue  influence, 
duress,  overreaching,  or  of  mistake,  misapprehension,  or  some 
other  circumstance,  evidence  of  fraud  or  of  mistake.  It  is  ob- 
vious, that  in  each  case  old  age  alone  is  not  a  sufficient  ground 
to  presume  imposition,  inadequacy  of  price  or  consideration 
must  be  a  matter  of  calculation  and  judgment,  depending  on 
its  circumstances,  and  so  the  evidence  of.  the  accompanying 
fraud,  imposition,  undue  influence,  mistake,  be.  See  several 
cases  on  this  head,  £q.  Ca*  Abr.  478  to  483 ;  also  Newland 
on  Contracts. 

The  renewal  of  a  lease  obtained  by  the  lessee  for  an  inade-  i  Vesey  jr, 
quate  consideration,  set  aside  on  terms  submitted  to  by  the  ^»  I'ord 
answer.     And  a  fraud  in  the  delivery  of  a  lease  executed  sutiefsS/ 
honafide^  affects  it  as  much  as  if  used  in  obtaining  the  execu-  290.— Ch. 
tion,  delivery  making  it  a  lease.     And  a  manufacturer  must^^>^*^* 
account  who  obtains  by  collusion  an  unfair  price.    As  to  inad- 
equacy,  see  Barret  v.  Gomeserra,  Bunb.  94 ;  Lowther  v. 
Lowther,  13  Ves.  jr.  95 ;  Western  t;.  Russel,  3  Yes.  &c  Beam. 
187 ;  Butler  t;.  Haskell,  4  Desaus.  Ch.  R.  687. 

^  3.   The  third  kind  of  fraud  abovey  arising  from  the  cir-  ^  Atk.  324, 
cumstances  and  condition  of  the  contracting  parties.     This  wade^*Bro 
consists  mainly  in  the  advantage  taken  by  one  party  of  the  p.  c.  137.— 
weakness  of  mind  or  of  the  necessities  of  the  othet,  putting  ^h.  32,  a.  12, 
him  under  the  power  of  the  fermer,  see  Osmond  v.  Fitzroy,  ca*B.— "p* 
2  Vesey  408  ;  8  Vesey  65.     The  case  of  Bennet  v.  Wade  is  w.  iao.— ' 
a  very  strong  case,  cited  in  sundry  books.     So  Fane's  case  ;  ^  ^""^'  ^*^* 
the  maker  of  the  deed  was  very  sick,  and  his  mind  very  weak, 
though  legally  Campos^  and  he  died  in  two  hours  after  execut- 
ing it.    Set  aside  merely  because  the  maker  of  the  deed  could 
not  have  a  mind  adequate  to  the  business  he  was  about,  and 
so  might  the  more  easily  be  imposed  on,  and  though  it  conr 
tained  a  power  of  revocation. 

But  equity  does  not  set  a  deed  aside  merely  because  the  a  P.  W.  130, 
maker  of  it  is  drunk  at  the  time  ;  otherwise,  if  any  advantage  yi  &  note* 
is  taken  of  his  situation,  or  if  brought  into  it  by  the  other  Mi^dlecott. 
party.  1  Vesey  19,  Cory  v.  Cory  j  1  Ch.  Ca.  202,  Rich  «. 
Sydenham. 
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Ch.  32.        His  necestiiiei.    Generally  it  is  oot  sufficteot  to  ioYiIidate  a 
Art.  13.    contract  that  he  who  makes  it  b  a  distressed  RiaD»  there  must 
V,^V^>  be  also  an  inadequacy  of  price,  or  some  oootrivancei  decep- 
1  Vera.  237,   tion,  art  or  cunning  used,  proving  altogether  an  unfair  and 
2S9,  Ard-       fraudulent  advantage  was  taken  of  his  situation  at  the  time  of 
^h^p!"^""  the  contract,  in  order  that  equity  may  reUeve.    4  Bro.  P.  C. 
Same  v.  Pitt.  198,  222.     A  man  may  legally  make  a  contract  in  jail,  but 
1  Adc.  409,     j(  ^^^  1^  having  proper  assistance  and  advice,  and  in  a  Cur 
N!choJ8.-l-2    manner.     And  even  courts  of  law  will  set  aside  powers  of 
Vesey  635.^  attorney,  signed  by  one  in  jail,  if  there  be  not  an  attorney 
3m '^^^^'  attending  on  his  part  of  his  own  procuring,  employed  by  him- 
self, and  not  procured  by  the  person  ta^ng  the  warrant  of 
attorney. 

^  4.  The  fourth  kind  ofjraudi  above^  is  collected  from  the 
nature  and  circumstances  of  the  transaction,  as  being  an  impo- 
sition on  third  persons  not  parties  to  the  contract,  usually  cred* 
itors,  purchasers,  and  parties  in  articles  of  marriage.  As  to 
articles  of  marriage  hitherto  they  have  been  of  too  little  use 
in  the  United  States,  and  probably  for  some  time  will  be,  to 
deserve  must  notice  at  present ;  and  so  differently  situated  are 
parties  in  England,  that  such  English  articles  have  but  little 
application  here,  especially  as  the  English  policy  to  build  up 
or  to  preserve  families  and  family  distinctions,  estates  tai^ 
estates  to  the  eldest  son,  &c.  enters  deeply  into  such  articles 
there,  but  not  here. 

^5.  As  to  creditors  and  purchasers  the  two  countries  do 
not  differ  materially  in  their  principles  or  practice.  The  cases 
are  numerous  in  law  and  equity  in  which  contracts  are  set 
aside,  rescinded,  or  held  void,  because  fraudulent,  made  to 
wrong  purchasers  and  especially  creditors.  Such  cases  arise 
under  various  heads  which  respect  contracts ;  but  more  espe- 
cially in  cases  of  agreements  on  the  statutes  of  fraud,  as  Ch. 
11  ;  of  Bankruptcies  Ch.  18  ;  Ch.  39  of  Insolvencies ;  various 
parts  of  this  chapter ;  in  cases  of  Insurance,  Ch.  40  ;  of  Evi- 
dence, Ch.  80,  &c. ;  cases  of  Rescinding  Contracts,  Chs.  169, 
122  and  139 ;  Ch.  235,  226,  Matters  in  Equity.  To  all 
which  mayhere  be  added  a  few  late  cases.  - 

^  6.  A$  to  creditori.  Observing  that  in  regard  to  frauds 
affecting  contracts,  I  have  but  occasionally  made  law  and 
equity  distinct  parts  of  this  work,  because  it  will  be  found  as 
to  them  in  a  majority  of  cases  law  and  equity  have  a  concur- 
rent jurisdiction,  and  as  to  very  many  which  equity  ought  to 
set  aside,  the  law  ought  not  to  carry  into  eftect  ;*-hence  of  the 
same  final  result,  though  in  different  ways ;  and  hence  cases 
decided  in  equity  are  often  found  under  legal  heads,  and  vice 
verfa^  as  far  as  contracts  are  deemed  void,  for  fraud  or  im^ 
.position  8cc.  especially  as  to  creditors  and  purchasers. 
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Id  regard  to  creditors  the  13  El.  is  material ;  in  force  here    Ch.  32. 
as  principles  of  our  common  law,  cited  at  large  Ch.  109,  a.  9,    Art.  13. 
(also  27  EL)     These  acts  being  in  suppression  of  fraud  are   Vi^V^i^ 
construed  liberally,  Twyne's  case,  ante.  The  consideration  must 
be  good  and  the  contract  bond  fide^  both  are  essential.    Id. ; 
Edwards  v.  Harben  was  at  law,  see  ante  a.  1,  s.  16,  a.  3, 
Bamford  v.  Baron,  id.  a.  1,  s.  17.     One  may  mortgage  land  ^ 
and  remain  in  possession  and  no  evidence  of  fraud,  New.  on  Gmbham. 
Con.  72 ;  otherwise  if  his  deed  be  absolute.     So  ijf  one  con-  Tarback  % 
vey  his  lands  to  pay  his  debts,  yet  keeps  the  conveyance,  M*'**"^- 
this  is  fraudulent,  2  Vern.  510 ;  as  it  gives  him  the  election  to 
set  it  up  or  not,  as  it  may  suit  his  purpose  ;  see  Cadogan  v. 
Kennet,  table  of  cases  as  to  goods  not  delivered  be.,  Hase« 
lington  V.  Gill,  Ch.  19,  a.  1,  s..  2,  Jarman  v.  Woolloton,  id. 
To  these  cases,  as  to  the  wife's  separate  goods  add,  the  deed  ^7^'  .^5?7 
may  be  fraudulent  if  the  consideration  be  grossly  inadequate,  pewiey  v.    * 
or  the  wife  permit  third  persons  to  treat  the  property  in  ques-  Bayntan. 
tion  as  the  husband's ;  this  may  be  evidence,  the  assignment 
to  her  was  made  to  defraud  creditors. 

§  7.  GraniorU  poBie$sion^  no  frauds  ifc.  When  one  abso-  JwTlf^^ch* 
lutely  sells  land  or  goods,  as  on  the  face  of  his  deed,  or  mort-  285J  Bucknia 
gages  goods;  and  yet  remains  in  possession  as  owner,  diepos-  v-Boistoa. 
session  is  inconsistent  with  the  deed,  and  fraud  is  presumed  : 
but  the  presumption  may  be  repelled,  1 .  If  the  modified  in- 
terest of  the  vendor  under  the  deed,  makes  it  consistent  with 
it,  he  keeps  possession  :  2.  If  such  possession  necessarily 
arise  out  of  the  nature  of  the  transaction  between  the  parties, 
and  they  have  in  view  an  honest  purpose.  As  where  the 
supercargo  of  a  ship,  going  on  a  voyage,  made  a  bill  of  sale  of 
the  goods  he  had  on  board  her,  and  of  the  produce  thereof,  to 
be  made  as  security  to  repay  monies  lent  by  the  vendee ;  held 
valid  in  a  suit  in  equity  between  him  and  the  vendor's  credi- 
tor ;  as  the  trust  of  those  goods  appeared  on  the  face  of  the 
bill  of  sale ;  the  vendor  being  trusted  by  the  vendee,  to  sell 
them  to  his  advantage.  It  will  be  observed  the  trust  appear- 
ed in  the  instrument  of  sale  itself,  and  this  appears  essential 
in  several  other  cases.  This  is  the  principle  of  every  bottom- 
ry, where  the  mortgagor  of  the  ship  or  goods,  remains  in  pos- 
session for  the  voyage. 

So  if  A's  goods  are  seized  on  tdrt  facias^  and  sold  to  B,  cde^i)!^ 
hon&fidej  for  a  valuable  consideration;  and  B  allows  A  to  retain  vies.— ^  Dall. 
the  goods  in  his  possession,  on  condition  he  pays  B  the  money  as  ?p2rr?  ^* 
he  shall  raise  it,  hy  the  sale  of  the  goods^  this  is  valid,  and  not  Ki^a  o/Raw- 
fraudulent :  like  principle,  Bui.  N.  P.  258 ;  1  Raym.  286.    So  Union, 
where  A's  goods  were  taken  on  execution,  B,  his  brother-in-law, 
but  no  creditor^  bought  them  under  a  bill  of  sale,  and  permitted 
A  to  continue  in  possession,  in  order  that  he  might  be  able  to  carry 
on  his  business.    A  afterwards  made  a  bill  of  sale  to  the  deft., 


668  ASSUMPSIT. 

Ch.  38.    who  took  possession.    Held,  B's  title  wai  good.    Tbe  goods 
Art.  13.    were  put  up  to  sale,  and  the  sheriff  gave  the  bill  of  sale :  the 

^^^y^^  jury  in  this  case  were  directed  to  inquire,  *'  if  B  had  purehased 
the  goods  with  a  view  to  defeat  any  execution,  by  any  credi* 
itors  of  A."  Se  also  Barrow  «.  Paxton,  Ch.  32,  a.  4,  s  7. 
Also  Lady  Lambert's  case.  Shep.  Touch.  67 ;  Stone  «.  Grub- 
ham,  Cadogan  v.  Kennet,  and  Haselington  v.  Gill,  above. 
These  are  all  the  cases  in  which  possession  has  been  retained 
by  the  vendor  after  conveyance,  and  that  held  good  against 
creditors  and  subsequent  purchasers,  as  affirmed  in  a  note,  2 
Bos.  &  P.  60.  On  the  other  side,  see  not  only  Edwards  v. 
Harben  ;  Bamford  v.  Baron ;  Hamilton  v,  Russell,  be.  above  : 
but  also  Paget  v  Perchard,  1  Esp.  205  ;  Wordall  v.  Smith, 
1  Camp.  333,  and  Rice  v.  Sargent,  and  several  cases  cited  in 
this ;  Ryall  v.  Roll,  a.  1,  s.  11. 

1  Atk.  167,         ^  8.  A  assigns  goods  to  B,  with  condition^  he  is  not  to  take 

Ryall  9.  Roll,  possession  till  forfeited.  This  is  fraudulent,  as  here  is  no  modi- 
fied interest  in  B,  or  any  special  purpose,  as  above,  for  A's  Con- 
tinued possession  ;  such  a  possession  is  not  consistent  with  the 
deed.  And  Burnet  J.  in  1  Atk.  167,  referring  to  Ryall  v.  Roll, 
a.  1,  s.  11,  said,  "  there  is  no  distinction  whether  the  sale  be 
absolute  or  conditional.  Courts  of  equity  and  juries  are  to 
consider  upon  the  whole  evidence,  whether  the  conveyance 
was  made  with  a  view  to  defraud  or  not."  As  to  goods,  posses- 
sion is  viewed  as  evidence  of  ownership  ;  not  so  as  to  lands  ; 
New.  on  Con.  377.  The  mortgagee  of  goods  is  viewed  as  the 
true  owner,  and  ought  to  have  actual  possession  ;  but  then  an 
exception,  as  of  goods  at  sea  be.  See  the  cases  Brown  r. 
Strathcote,  Ch.  44,  a.  3,  s.  6 ;  RoUeston  v.  Hibbert,  Ch.  44, 
a.  3,  s.  7  ;  Gardner  t;.  Dutch,  Ch.  171,  a.  1,  s.  15;  Bourne  v, 
Dodson,  1  Atk.  153, 157  ;  2  Vesey  272 ;  Atkinson  v.  Maling, 
Ch.  32,  a.  3,  s.  3.  A  bond  assigned  must  be  delivered,  except 
legally  held  by  a  third  person,  1  Atk.  176  ;  1  Bro.  C.  C.  125. 
But  book  debts  assigned,  notice  is  enough,  as  they  cannot  be 
delivered  ;  1  Atk.  176  ;  nor  can  fixtures  be  ;  1  Atk.  172. 

^  9.  t^  debtor  may  prefer  one  or  more  creditors ,  See  the 
cases,  English,  and  American.  Insolvency,  Ch.  39,  Estwick 
V.  Cailland.  Ch.  32,  a.  1,  s.  34,  and  8  D.  &;  E.  528  ;  5  I>. 
&;  E.  528  ;  5  D.  &;  E.  238  :  Holdberd  v.  Anderson,  Ch.  32, 
a.  1,  s.  27 ;  4  East  1 ;  1  Burr.  478,  481  ;  Linto  v.  Bartlett, 
Ch.#32,  a.  1,  s.  33  ;  Divon  o.  Watts,  a.  1  ;  Hague  v.  Roleston 
Ch.  168,  a.  1,  s.  5 ;  Harmon  v.  Fisher,  Ch.  32,  a.  1,  s.  33  ; 
Cowp.  629  ;  See  number  10  be. 

Giib*R^7"^      ^10.  One  insolvent  cannot  make  Voluntary  conveyances j  or 

New.  on  Coo.  384,  386,  386.—^  Co.  81.— 4  Cruise  898,  Lush  v.  Wilkinson.— Stileman  r.  Ash- 
down,  2  Atk.  477.— Walker  0.  Burrows,  1  Atk.  98.— Fryer  v.  Flood,  1  Bro.  C.  C.  160.— 8  Yes. 
jr.  105, 900.— Crisp  v,  Pratt,  Cro.  Car.  648,  561.— Lilly  v.  Osborne,  3  P.  W.  298.  Buying  ia 
trust  for  the  insolvent's  family,  2  Ch.  Ca.  26. — 1  P.  W.  608 ;  same  as  a  voluntary  settle- 
ment, 2  Vera.  67, 120,  Bush  t.  Andrews,  id.  683.— Fletcher  v.  Sidley,  2  Vera.  490.— Proc- 
tor v.  WarrsD,  8m  Ch.  Ca.  78.-2  Ves.  11,  TowAsend  v.  Wyndham.— 1  Veotr.  194.— 1  Atk. 
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setthmentf  that  is  for  love  and  affection.    There  are  many  cases    Ch.  32. 
to  these  points,  English  and  American.   As  1  Vesey  27 ;  2  Ve-    Art.  13. 
sey  11 ;  Amb.  12 1,  Parker  v.  Proctor  inc.  ante;   reasoning   \^^>r^j 
in  Cadogan  v.  Kennett  5  Vesey  387;  New.  on  Con.  383,  115.— 2Atk. 
390,  387.     On  the  13th  El.  it  must  be  proved  the  person  4^— avern. 
making  a  voluntary  conveyance,  was  indebted  at  the  timej  and  q  ^T^  [^ 
so  as  not  to  leave  enough  to  pay  all  his  debts,  or  to  make  him-  —^  Vesey  jr. 
jseU  intohent ;  1  Atk.  93;  2  Bro.  C  C  90;  6  Vesey  384.  wHkmson^ 
It  is  well  observed  that  every  man  must  be  indebted  more  or  g  veg.  jr.  is^. 
less,  even  if  he  pays  his  bills  weekly.     Hence  the  word  in-  —1  Ves.  jr. 
debtedin  the  13th  El.  must  mean  something  more  ;  and  what  ^c^^^l, 
better  rule  can  there  be,  than  a  voluntary  conveyance  to  a  4  id.  270.^ 
wife  or  child,  which  leaves  the  debtor,  makine  it  insolvent,  i  Ball.  304, 
that  is,  unable  to  pay  his  creditors ;  as  then,  he  must  make  207!— 8  D.  &- 
his  voluntary  conveyance,  knowing  all  this ;  so  with  intent  to  £.  621, 68l« 
defraud  or  delay  them.     If  not  indebted,  natural  love  and  af-  ^"?"  ^  •*' 
fection  alone^  is  a  good  consideration  against  creditors.     This  wusmore,  ' 
must  mean  when  he  remains  clearly  able  to  pay  them,  as  then  esr.— Saik. 
there  is  no  fraud,  no  mala  fides.    The  true  principle  is  laid  slln.^&s!^ 
down  by  lord  Hardwicke,  who  said,  ^^  if  there  be  a  voluntary  1  Atk.  275.— 
conveyance  of  real  estate  or  chattel  interest,  by  one  not  in-  |  ^•*-  ^J^T" 
debted  at  the  time,  though  he  afterwards  becomes  indebted,  ^Amb.  3I84 
if  that  conveyance  was  for  a  child,  and  no  particular  evidence 
or  badge  of  fraud,  to  deceive  or  defraud  subsequent  creditors, 
that  will  be  good ;  but  if  any  marks  of  fraud,  collusion,  or  in- 
tent to  deceive  subsequent  creditors  appear,  that  will  make  it 
void."     The  same  principles  hold,  as  to  after  purchasers,  and 
all  acts  for  the  suppression  of  fraud  must  be  liberally  constru- 
ed ;  and  though  the  grantor  be  not  in  debt,  yet  if  be  conveys 
evidently  to  cheat  subsequent  creditors  or  purchasers  and  so  to 
defraud  them^  his  case  must  be  within  these  statutes  13  &  27 
El. ;  but  not  every  voluntary  setdement,  conveyance,  or  gift,, 
even  by  one  in  debt,  can  be  void,  as  the  richest  man  must  al- 
ways owe  some  debts — ^small  family  bills,  at  least.  Therefore, 
it  was  held  in  Lush  o.  Wilkinson,  necessary  to  impeach  a  set- 
tlement on  the  wife  after  marriage,  under  13  El.  the  hus- 
band must  be  proved  to  have  been  indebted  at  the  time,  and 
to  the  extent  of  insolvency.    '^  It  must  depend  on  this  whether 
he   was   in  solvent  circumstances   at   the   time."     Held    a 
voluntary  setdement  valid,  all  the-  creditors,  at  the  time  it 
was  made,  being  satisfied.    The  bankrupt  laws  out  of  the 
case,  "  a  debtor  may  assign  all  his  effects  for  the  benefit  of 
particular  creditors,"  per  Lord  Kenyon.     He  also  said  '^  I  ad- 
mit that  if  this  were  a  voluntary  deed,  the  law  says  it  is  fraud- 
ulent.    It  was  for  a  valuable  consideration,  and  not  volunta- 
ry."  And  *^  courts  will  not  weigh  the  consideration  in  very  nice 
M^es,  if  it  be  an  honest  transaction ;"  "  very  small  consider- 
VOL  I.  85 
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Ch.  32*    atioBs  btre  been  holden  wifickot  to  give  validitjr  to  %  deed,'' 
Art.  13.    where  fair  and  honest,  be.     1  Cb.  Ca.  105 ;  2  Lev.  105 ; 
2  Wila.  356, 358,  Roe  v.  Mihon;  2  P.  W.245,  255,  Joimean 
V,  Legard  ;  Sugden  469,  Fairfield  e.  Birch,  id. 
^Q^Atr*      ^  ^^'  ^^^  avoided  by  the  13  Eliz^  are  also  void  agaimst 
eoi.— 1  Cb     rf^r  creditors.    This  position  must  be  viewed  in  connezioa 
R.  60.^2       with  the  last,  that  is,  the  debtor  must  be  insohrent ;  then  per^ 
Hungerford    ^*P^  ^  voluntary  conveyance  may  be  deemed  to  have  respect 
•.  £ari«.        to  them,  and  made  with  an  intent  to  defraud  tbem.    But  sup- 
pose before  they  become  creditors,  be  becomes  neb,  and  is 
so  when  they  trust  him ;  but  before  be  pays  them  be  is  again 
insolvent ;  can  they  possibly  have  recourse  to  the  first  insol- 
vency ?  According  to  our  decisions,  one  becoming  a  creditor 
after  the  voluntary  conveyance  is  made  and  known,  has  no 
right  to  complain  of  it.    See  Adams  v.  Adams,  Parker  v. 
Proctor,  be.  above.   And  these  are  the  best  decisions.    There 
may  however  be  an  exception,  as  where  the  deed  is  unre- 
corded and  unknown  to  him,  or  actually  made  with  a  design 
to  affect  after  creditors.   The  13  El.  extends  also  to  forfeitures. 
New.  on  Con.      ^  12.     Contracts  in  fraud  of  purchasers^  27  £1.  cb.  4. 
2E^^c^*~  recited  at  large,  Cb.  109,  andihere  explained  in  part ;  as  al* 
Abr?d77  to     ^  ^^r  own  Statutes  of  the  same  kind.    See  Doe  r.  Routledge ; 
689— Gran-    Newstead  V.  Searle;  Twyne's  case,  as  it  shows  how  27  El. 
8ll!!4'De8aM.  varied  the  common  law,  as  to  an  after  purchaser.    By  that 
Ch.  R.  264,     law,  as  to  him,  a  fraudulent  deed  was  valid  ;  as  when  it  was 
Pledger  r.      made,  it  was  no  injury  or  fraud  to  him.  (Sooche's  case,  and  sun- 
'        '  dry  others,  English  and  American ;  and  the  result  thereof  there 
stated.     In  applying  the  27  El.  it  will  be  observed,  that  that 
act  was  passed,   when  scarcely  any  deeds  were  recorded : 
hence,  might  start  up  at  any  time  to  overreach  fair  purchasers 
for  valuable  consideration.  But  as  nearly  all  our  American  deeds 
are  recorded,  an  after  purchaser  cannot  be  deceived  in  regard 
to  real  estate.     A  part  of  this  act  has  never  been  practised 
upon  in  the  United  States,  that  part  which  works  a  forfeiture  of 
a  year's  value,  and  six  months  imprisonment.     Nor  does  the 
act  affect  any  conveyance  made  bond  fide^  and  for  a  good 

K         ^      consideration.    The  ereat  question  is,  tohen  is  a  voluntary  con- 
New.onCoD.  .,         •    ^  ^     i  ^         \  /.  i»i 

393, 398  —     veyance  void  against  a  subsequent  purchaser ^  for  a  valuable  eon- 

3  Co.  83»  sideraiion  9  By  the  English  authorities,  every  such  conveyance 
Jone8°-^l  ^'  though  he  has  notice  of  it.  It  has  been  held  that  the  words 
Atk.  188.  in  this  act,  other  good  consideration,  mean  valuable  considera- 
tion, and  this  must  mean,  as  said  in  Doe  i;.  Routledge,  a  real 
adequate  consideration,  or  the  act  is  all  nonsense ;  for  other- 
wise a  family  settlement,  fairly  made  by  a  rich  man,  not  in 
debt,  might  be  overturned  by  an  after  conveyance,  even  for 
love  and  affection,  or  for  a  single  dollar. 
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But  whtti  it  is  aud  that  hj  English  cases^  every  voluntary    Cn.  32. 
conveyance  is  void  against  an  after  purchaser,  though  he  have    Art,  13. 
mrtice  of  it ;  it  ib  to  he  observed  that  several  conveyances  Si^^y*^^ 
called  voluntary  were  in  fact  for  valuable  considerations,  in  oth- 
er famify  provisions  &;c, ;  as  1  Ch.  Ca.  99,  Douglass  v.  Waad 
ii  al.  and  so  valid.    The  cases  cited  to  prove  the  general  po- 
sition, are  Gro.  J.  158;  Pr.  Ch.  13;  1  Atk.  264;    Town- 
send  9.  Windham,  above;  2  Vesey   iO;  Sid.  133;  1  Ch. 
Ca.  216  ;  5  Co.  60,  61 ;  1  Eq.  Ca.  Abr.  334 ;  2  Bro.  C.  C. 
148. 

Newland  (398)  affirms,  he  can  find  no  case  in  which  any  Oxley  «.  Lee, 
hut  a  valuable  consideration  will  support  a  conveyance,  against  cb!^R  269.— 
a  purchaser  for  a  valuable  consideration  ;  but  admits  cases  i  ch.  R.  276. 
appear  the  other  way,  but  thinks  they  were  decided  on  differ^'  — ^  ^^'J*  i^* 
ent  grounds  ;  as  1  Vem.  467.    The  deft,  purchased  with  no-  Zi  vent. 
tice  of  the  lease,  and  took  collateral  security ;  1  Lev.  150,  193,  Bradish 
237,  Jenkins  v*  Keyous,  was  a  consideration  paid.     New-  5i)hns*'cTR. 
stead  V.  Searles,  see  Ch.  109,  a.  9,  Doe  «.  Routledge,  id.     So  mo^  Hen. 
2  Wils.  356,  Hamerton  i^.  Mitton,  was  also  such  considera-  ^  Mun.  486, 
tion.     ]  Mod.  119,  and  sundry  cases  there  cited.     And  the  cou?bk^ee 
valuable  oonsideration  may  arise  after  the  voluntary  deed  is  is  Ves.jr.92. 
made,  1  Sid.  133;  3  Lev.  d87,  as  by  the  marriage  being  ^^j^u^ 
had,  or  by  a  second  conveyance ;  as  \i  A  fraudulently  convey  yl  460,  Wa- 
""  to  B,  and  B,  fi[>r  a  valuable  consideration,  convey  to  C,  and  ten  v.  Travis. 
A  convey  (having  entered)  to  D,  for  a  valuable  considera*     ^®  ^^'  ^' 
tion ;  C  shall  hold  the  estate.     See  also  Sutton  v.  Lord,  a. 
2,  s.  2,  and  Goodale  v.  Nichols,  a.2,  s.  1 ;  same  principle,  Kirk 
V,  Clark,  Pr.  Ch.  276,  as  to  power  of  revocation. 

So  a  bona  fide  purchaser,  for  a  valuable  consideration,  pre- 
vaib  against  one  by  contract,  in  equity,  if  there  be  no  notice 
of  the  previous  contract  to  sell,  and  before  it  is  executed, 
aBd  such  bouafide  purchaser  wiU  hold  the  estate.  It  is  not 
setded  how  far  the  considentfion  of  marriage  extends  in  a  set« 
tlement,  if  to  collaierali. 

^13.  One  party  stgne  and  the  other  accepts^  how  binding.  ^  Cafnes'  R. 
A  contract  is,  by  the  statute  of  frauds,  required  to  be  in  AfonmS^aL* 
writing,  and  acts  are  to  be  ilone  by  both  parties ;  and  he,  who 
is  to  perform  a  principal  part,  signs,  and  the  other  accept^^ 
the  comract  binds  both. 

^  14.  Parol  promiee  to  make  good^  short  meaeuree  of  land^  Kirby  23, 
is  void*    As  where  a  piece  of  land  was  sold,  supposed  to  Bradley  o. 
contain  sixty  acres,  and  described  by  metes  and  bounds  in  ^^^^^* 
the  deed ;  and  a  parol  promise  at  the  time  of  the  sale  was 
made,  that  the  seller  would  satisfy  the  purchaser  for  any  de- 
ficieaey,  short  of  stx^  acres.     Held  void  by  the  statute. 

^  15.  A  parol  contract  in  part  esncmtedy  vnll  be  earried  mi-  8  I>>y*>  <^^ 
to  effB€i,  though  for  the  oak  of  lands.    As  by  the  purdusePs  f^^Y^^^^ 
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paying  part  of  the  purchase  money,  and  making  repairs — 
Enough  it  appear  in  evidence  the  contract  was  in  writing. 

\)  16.  A  voluntary  sale  of  goods,  with  an  agreement  in  the 
deed,  or  out  of  it,  that  the  vendor  may  keep  possession,  \9 
•  void  as  against  creditors  except  in  special  cases,  and  for  spe- 
cial reasons,  to  be  shown  and  approved  by  the  court.  A,  by 
a  regular  bill  of  sale  sold  to  B,  August  29,  1810,  certain  ar- 
ticles, the  tools  of  his  trade,  for  a  sum  of  money  B  paid  A, 
and  A  was  to  use  them  three  months ;  C  got  judgment  against 
A,  August  2,  1810,  and  took  out  a  scire  facias  and  delivered 
it  to  the  officer,  Nov.  28,  1810,  who  seized  said  articles,  then 
in  A's  actual  possession,  and  sold  them  to  satisfy  C's  execu- 
tion. Held,  the  sale  to  B,  not  accompanied  with  actual  de- 
livery, was  fraudulent  and  void  as  against  C,  a  judgment  cred- 
itor.    A  shewed  the  tools  as  his  to  the  officer. 

^17.  Evidence  of  fraud  or  not.  There  is  none  if  A  mort- 
gage his  land,  and  then  contract  to  convey  it  to  me  free  of 
incumbrance  be.  in  four  years,  on  my  paying  him  a  sum  nam- 
ed, though  he  do  not  mention  the  mortgage,  because  he  may 
discharge  the  mortgage  in  time  so  to  convey ;  decided  in  as- 
sumpsit for  money  had  and  received  to  recover  back  the 
monies  paid  A,  being  but  a  part  of  said  sum ;  9  Johns.  R.  126, 
127,  Greenby  v.  Cheevers. 

§  18.  JSToris  there  any  evidence  of  fraud  where  a  person  fairly 
buys  the  debtor's  property,  where  an  execution  against  him  has 
long  slept  in  the  officer's  hands.  As  where  in  New  York  a^./a. 
issued  April  14,  1810,  against  A  and  delivered  to  the  sheri^ 
and  in  April  1811,  B  bought  a  cow  of  A,  bona  fide^  without 
any  intent  to  defeat  the  execution,  which  lay  dormant  in  the 
officer's  hands  till  May  25,  1811,  when  he  seized  and  sold  the 
cow.  Held,  as  there  was  no  evidence  of  an  actual  levy  on 
the  goods  of  A,  the  sale  of  the  cow  to  B  was  valid,  and  not 
rendered  fraudulent  by  the  execution.  This  case  tends  to 
prove  the  execution  is  not  a  fixed  lien  on  the  debtor's  personal 
estate  till  actually  seized  be. 

^19.  Error  to  the  Circuit  Court  in  the  District  of  Colum- 
bia setting  in  Alexandria,  under  Virginia  law  ;  and  held,  that  if 
a  magistrate  has  received  a  deed  of  trust  from  an  insolvent 
debtor,  and  this  deed  was  fraudulent  in  law  as  to  creditors,  the 
magistrate  cannot  sit  in  the  discharge  of  this  debtor,  and  when 
it  is  so  obtained,  it  is  void.  Decided  on  a  state  of  facts  in  the 
nature  of  a  special  verdict  agreed  on  by  the  parties ;  5  Cranch 
363,  368,  Slacum  v.  Simms  b  al. 

^  20.  The  statute  of  Virginia  requires  only  that  the  promise 
be  in  writing ;  but  the  English  statute  requires  that  the  agree- 
ment be  in  writing,  5  Cranch  142,  154,  Violett  v.  Patton  ;  see 
Agreement*    An  action  by  the  endorsee  against  the  endqr- 
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set  of  a  note  made  by  one  Brooks  who  was  insolvent ;  the  Ch.  S3. 
endorsement  was  made  on  a  blank  piece  of  paper  ;  see  Sum-  Art.  1. 
ner  v.  Parsons,  Russel  v.  Langstaff,  Pillans  &  Rose  v.  Van 
Merop  b  al.,  Collins  v.  Emett,  in  other  chapters.  The  en- 
dorsement was  viewed  as  a  letter  of  credit  to  Urooks.  By  the 
Virginia  act  the  maker  of  a  note,  if  solvent,  must  be  sued  be* 
fore  recourse  is  had  to  the  endorser,  and  if  the  maker  be  in- 
solvent, the  jury  decides  if  a  suit  against  him  would  produce 
the  money ;  Lee  v.  Love,  1  Call  497 ;  Johnson  v.  Ronald, 
4  Munford  77,  as  to  the  word  promise  &c. 

^21.  Themiej  caveat  emptor j  in  equity j  though  it  holds  as 
to  visible  defects  in  property,  it  does  not  as  to  the  fraudulent 
concealment  of  them  by  the  vendor,  Sugden's  Vendors  be. 
221,  230,  and  cases  cited«  The  purchaser  must  notice  the 
quality  of  the  land  or  a  way  over  it ;  Oldfield  v.  Round,  5  Ves. 
jr.  608,  509.  As  to  defective  description,  Calverly  v,  Wil- 
liams, 1  Ves.  jr.  210,  213 ;  Shirley  v.  Davies,  6  Ves.  jr.  678. 
False  or  fraudutent  descriptions  by  the  vendor,  the  purchaser 
may  in  law  and  equity  rescind  the  contract ;  Fenton  v.  Brown, 
14  Ves.  jr.  144  ;  Grant  v.  Munt,  Coop.  175  ;  not  if  he  knew 
it  was  false  ;  Dyer  v,  Hargrave,  10  Ves.  jr.  505  ;  Mayo  r. 
Purul,  3  Munf.  243. 


/ 
CHAPTER  XXXHL 

ACTION  OF  ASSUMPSIT.    FREIGHT. 


Art,  1.  General  principles. 

§  1.  Though'freight  is  often  secured  by  covenant  or  charter-  See  Cbuier- 
party,  and  is  recovered  in  action  of  covenant,  yet  often  also  it  loa^imp.  * 
is  recovered  in  assumpsit^  either  indebitatus  assumpsit  or  quan-  M.  P.  276, 
turn  meruit.     It  is  first  material  to  consider  what  freight  is,  f^'Ilj  £®"*^ 
and  when  due.     As  the  cases  may  be  very  numerous,  and  the  113*. 
principles  on  which  they  all  rest  are  but  few  and  plain,  the 
subject  will  be  best  understood  by  attending  to  the  principles 
on  which  freight  becomes  due  and  is  recoverable.  The  safety  1  £ap.  113. 
of  the  ship  is  the  mother  of  freight,  '^  and  where  no  freight  is 
earned  by  the  ship,  the  mariners  have  no  title  to  wages." 

Freight  is  the  hire  of  a  ship,  or  part  of  one,  for  conveying  Insnrance  oi 
goods  from  one  port  to  another )  or  is  the  sum  agreed  on  by  chu'lo' a^ia. 
the  owner  and  the  merchant  for  the  use  of  the  vessel,  and  is 
a  lien  on  the  goods.    On  a  general  principle  an  owner  of  a 
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▼essel  hat  u  aieiioii  of  a$iUimpiU  againsi;  any  parson  who 
^without  deed)  uses  her,  or  transports  his  goods  in  her ;  but 
the  general  principle  is  controlled  in  some  cases  by  cartaia 
established  rules.     These  are  : 

First.  If  a  merchant  hires  a  ship,  and  do  not  fuUy  load  her, 
without  bis  consent  the  master  cannot  take  in  other  goods, 
without  accounting  to  him  for  the  freight. 

^  2.  Second.  Though  the  merchant  do  not  load  the  full  quan- 
tity of  goods  agreed  on,  yet  be  shall  pay  the  whole  freight ;  and 
if  he  load  more,  yet  be  shall  pay  for  the  encess. 

^  3.  Third.  If  a  time  be  appointed,  and  either  the  ship  be  not 
ready  to  take  in,  or  the  merchant  to  put  on  board,  the  parties 
are  at  liberty  and  have  a  remedy  by  action  for  the  detrimeat. 

^  4.  Fourth.  If  a  part  be  cm  board,  and  some  misfortmie  pre- 
vent the  merchant  sending  the  whole  in  time,  the  master  may 
contract  with  another  and  have  freight,  as  damages  for  the  time 
they  were  on  board  knger  than  limited.  On  the  other  hand, 
if  the  vessel  be  not  ready,  the  merchant  may  ihtp  the  remain- 
der of  his  goods  on  board  another  vessel,  and  recover  daioi^ea 
against  the  master  for  the  rest. 

^  5,  Fifth.  If  a  ship  be  freighted  out  and  in,  (or  out  and  boose) 
there  is  no  freight  due  till  the  whole  voyage  is  performed,  if 
therefore  the  ship  perish  coming  home,  tlie  whole  freight  is 
lost ;  so  if  captured,  unless  due  from  the  captors  &c« 

^6.  Sixth.  The  master  shall  take  no  freight  for  any  goods  lost 
by  shipwreck,  plundered  by  pirates,  or  taken  by  the  enemy, 
unless  the  ship  and  goods  be  redeemed.  In  which  case  he 
shall  be  paid  his  freight  to  the  place  where  he  was  taken,  upon 
contributing  to  the  redemption. 

^  7.  Seventh.  The  master  shall  be  paid  his  freight  for  the 
goods  saved  from  shipwreck,  and  in  case  he  cannot  get  a  vessel 
to  carry  them  to  the  place  where  they  were  bound,  he  shall  be 
paid  in  proportion  to  the  part  of  the  voyage  already  gone  ;  this 
must  mean  if  the  merchant  receive  his  goods.  And  if  the  mas- 
ter have  another  ship  ready  to  carry  the  goods  to  their  place 
of  destinaticm,  and  the  owner  of  them  takes  them  himself,  yet 
the  master  shall  have  his  full  freight,  for  then  the  master  is 
ready  to  do  as  the  circumstances  require. 

The  pit.  carried  money  for  the  deft,  to  India,  on  half  profits, 
in  lieu  of  freight  and  commissions.  Part  of  the  goods  were 
lost.  There  was  a  profit  on  the  part  not  kwt,  and  no  profit 
on  the  whole  taken  together.  The  court  decided  that  the  ship 
owner  was  not  entided  to  any  of  the  profits  on  the  goods  not 
lost,  as  the  whole  adventure  was  to  be  considered. 

In  this  case  it  appeared  that  specie  was  shipped  on  a  voy- 
age from  the  United  States  to  Sumatra,  and  back  to  Europe, 
the  owners  of  the  ship  to  have  half  profits  in  lieu  of  freight ;  at 
Sumatra  the  property  of  the  owners  and  shipper  was  invested  in 
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a  cttrgo  for  Europe  and  there  sold,  and  there  the  supercargo  Ch.  33. 
oaiised  them  to  be  credited  with  their  respectire  proportions  Art.  1» 
of  the  proceeds.  The  share  of  the  owners  was  duly  remitted 
to  them  with  half  the  profits  on  the  adventure  of  the  shipper^ 
who  having  directed  a  particular  appropriation  of  his  share, 
the  same  remained  in  a  merchant's  hands,  by  whose  failure  a 
loss  accrued  thereon.  This  was  the  shipper's  loss,  of  which 
the  ship  owners  were  not  liable  to  bear  any  part. 

In  this  case  also  A  hired  one  fourth  of  a  vessel  for  a  voyage  6  Mass.  R. 
at  a  certain  sum  per  month.  In  the  voyage  she  was  wrecked,  f^'^Jl^^^* 
and  the  cargo  was  transported  to  the  agreed  port  of  delivery. 
Held,  the  owner  shall  receive  the  hire  as  if  the  voyage  had 
been  performed,  deducting  the  expenses  of  transporting  the 
goods  from  the  wreck  to  this  port ;  held  also,  A  must  pay  his 
fourth  part  of  this  transportation  from  the  wreck  to  the  port  of 
delivery  :  held  3.  A,  the  freighter,  paid  none  of  the  expense 
of  landing  his  goods  at  the  place  of  wreck,  (Eastham,)  but  this 
fell  on  the  freight,  but  was  considered  as  receiving  his  goods 
after  there  landed.  In  fact,  as  the  owner  of  the  vessel  deliv- 
ered A's  goods  at  their  destined  port,  (Biddeford,)  A  paid  full 
freight.  The  expense  by  land  from  Eastham  to  Biddeford 
was  deducted  out  of  the  whole  freight;  this  expense  he  paid. 

Further  rules  laid  down  by  Lord  Mansfield  and  the  court. 

§  8.  Eighth.  If  a  freighted  ship  become  accidentally  disabled  2  Borr.  882, 
on  her  voyage,  without  the  fault  of  the  master,  he  has  his  option  ^»  ^"^®  *^ 
of  two  things,  either  to  refit  his  vessel,  if  he  can  in  convenient  i  y^\  bl  190. 
time,  or  to  hire  another  to  carry  the  goods  to  the  port  of  de-  —Abbot  194, 
livery.     If  the  merchant  disagrees  to  this,  and  will  not  let  him  ?2?*""'^**"^' 
do  so,  the  master  will  be  entitled  to  the  whole  freight  for  the 
full  voyage  ;"  and  if  he   "  hire  another  ship  to  complete  the 
voyage,"  ^'  he  shall  have  his  freight  of  the  goods  to  be  reckoned, 
according  to  their  proportion  to  the  whole  cargo,  and  the 
goods  shall  pay  the  costs  of  their  salvage."    It  seems  to  follow 
from  this  rule,  that  if  the  master  will  not  do  so  where  he  can, 
and  carry  the  goods  to  the  port  of  delivery,  he  shall  lose  all 
his  freight. 

^  9.  Ninth.  "  As  to  the  value  of  the  goods  it  is  nothing  to  the 
master  of  the  ship,  whether  the  goods  are  spoiled  or  not,  pro- 
vided the  freighter  takes  them.  It  is  enough  the  master  has 
carried  them  ;  for  by  so  doing  he  has  earned  his  freight,  and 
the  merchant  shall  be  obliged  to  take  all  or  none  ;  he  shall  not 
take  some  and  abandon  the  rest."  ^^  If  he  abandon  all,  he  is 
excused  the  freight,  and  he  may  abandon  all,  though  they  are 
not  all  bst." 

These  rules,  eight  and  nine,  were  laid  down  in  this  case, 
viz:  the  deft.,  Lyde,  shipped  1601  quintals  of  fish  in  the 
Sarah  from  Newfoundland  to  Lisbon,  at  2$.  freight  a  quintal* 
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Ch.  3^*  Fish  cost  at  Newfoundhnd  lOf.  6d.;  the  pits,  shipped  946 
Art,  1.  quintals  ;  this  and  the  ship  they  insured,  but  not  the  freight  on 
ihe  1501  quintals.  Nov.  27,  1756,  she  sailed  from  St.  Johns, 
and  had  been  on  her  voyage  seventeen  days,  whan,  Dec.  14, 
she  was  taken  by  a  French  ship  within  four  days'  sail  of  Lis- 
bon. The  captain,  officers,  and  crew  (except  one  man  and  a 
boy)  were  put  on  board  the  French  ship.  Dec.  17,  the  Sarah 
was  retaken  by  a  British  ship,  and  Dec.  29,  carried  into  Bid- 
deford,  in  England  ;  there  the  pits,  abandoned  the  ship  and 
the  945  quintals.  The  deft,  had  his  fish  of  the  recaptors,  and 
paid  them  5$.  a  quintal,  salvage,  at  the  rate  of  one  half.  The 
fish  could  not  be  sold  in  England  for  more  than  lOf.  a  quintal. 
Bilboa  was  deemed  the  best  market ;  there  this  deft,  sent  his 
fish  without  delay,  and  there  sold  it  at  5«.  6i/.  a  quintal,  clear 
of  freight  there,  and  all  expenses  attending  the  sale  there.  The 
freight  from  Biddeford  to  Lisbon  was  higher  than  from  New- 
foundland to  Lisbon.  All  the  distance  from  the  place  of  cap- 
ture to  Biddeford  was  out  of  the  ship's  course. 

Judgment  for  the  pits,  for  freight  on  the  half  saved,  for  the 
part  of  the  voyage  performed  before  the  capture ;  that  is, 
computing  the  voyage  at  twenty-one  days,  freight  was  allowed 
for  seventeen. 

The  court  added,  that  there  was  a  capture  without  the  mas- 
ter's fault,  and  a  recapture,  the  deft,  did  not  abandon,  but 
took  his  goods,  and  did  not  require  the  master  to  carry  them 
to  Lisbon.  Some  freight  then  is  due,  for  the  freighter  receiv- 
ed his  goods.  This  was  computed  as  above.  The  salvage, 
one  half,  was  considered  the  same  as  if  half  the  goods  had 
been  lost.  Abbot  201,  has  the  same  idea,  that  the  expenses 
paid  for  saving  the  goods  must  be  viewed  as  so  much  of  them 
lost;  hence,  if  a  bale  of  goods  sell  for  $100,  and  $75  have 
been  paid  for  the  expenses  of  saving  them,  three  quarters  of 
them  must  be  considered  as  lost.  So  in  the  Sarah's  case,  5«. 
a  quintal  on  the  fish,  half  the  value  having  been  paid  as  sal^ 
vage^  half  was  viewed  as  lost«  and  freight  aUowed  on  the  other 
half  p-o  r€Ua  iiineris.  In  CoflSn  r.  Storer  our  court  said,  this 
rule  adopted  in  Luke  v.  Lyde  "  is  manifestly  unjust." 
Mai.  Lex  ^  10.  Tenth  rule.  If  a  master  state  that  his  ship  shall  take  in  a 

Mer.  99to      certain  lading,  and  he  take  in  more,  especially  of  other  men, 
ij^*~'       *   he  shall  lose  all  bis  freight.     And  in  such  case,  if  goods  be 
cast  overboard  in  a  storm,  the  master  shall  bear  the  loss,  and 
there  shall  be  no  contribution  or  average. 

(^  1 K  Eleventh.  If  a  ship  freighted  for  one  port  enter  into  an- 
other by  reason  of  storms,  or  some  force  against  the  master's 
will,  the  goods  shall  be  transported  to  the  port  of  delivery  at  his 
charge.  And  if  one  compel  the  master  to  overload  his  ship, 
be  is  liable  to  make  the  master  whole. 
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^  12.  Twelfth.  If  a  merchant  freight  a  ship  with  all  her  fur-    Ch.  S3, 
niture  by  the  month,  he  to  man  and  victual  her,  and  contract    ^rL  1. 
with  the  owner  to  pay  him  for  the  use  of  the  ship  and  furniture  K^^ys^ 
£20  every  month,  at  her  return  to  the  Thames  ;  and  after  being 
abroad  about  two  years  she  is  lost  in  coming  home,  the  master 
shall  have  his  freight  at  the  time  of  the  loss,  for  the  money  is 
due  monthly.     Quiere,  as  to  a  part  of  a  month. 

^  13.  After  the  mortgage  of  a  ship  the  mortgagee  cannot  i  H.  Bl.  ill 
have  assumpsit  for  the  freight  till  he  takes  possession  ;  for  the  28i"cheiin«^ 
mortgager  while  he  retains  possession  is  owner  as  to  all  the  ry  v.  Black- 
world  ;  he  bears  the  expenses  and  is  to  reap  the  profits ;  nor  t?*"??""'  ^• 

,  '  ..  v  •     *  *i  *  r  ^       .     '  Bl.  117,  120, 

does  assumpsit  lie  against  the  mortgagee  for  necessaries  pro-  jacksoa  v. 
vided  for  her  before  he  takes  possession.     See  Mortgages,  Vernon. 
Ch.  112. 

^  14.  Freight  to  a  neutral  master,  on  enemy's  goods,  can  3  T.  R.  asB, 
be  setded  only  in  the  admiralty ;    for  it  is  connected  with  the  ^j-^"*"^  *• 
prize  question,  as  whetlier  he  has  forfeited  it  by  having  contra- 
band goods  &x.,  be.     Hence  assumpsit  does  not  lie  for  such 
master  to  recover  freight  on  such  goods.     But  he  must  sue  in 
the  admiralty,  and  found  his  claim  on  national  law. 

^15.  The  master  may  retain  the  goods,  shipped  on  board  Imp.  M.  P. 
bis  vessel,  till  he  is  paid  his  freight ;  but  if  he  parts  with  the  7^  Zi^^"*^' 
possession  of  them,  he  must  then  resort  to  his  contract.     And  Mod.  5ii.-- 
he  may  plead  his  lien,  or  give  it  in  evidence.     See  Ch.  44.     2  Dallas  182. 

^16.  If  a  ship  be  freighted  so  much  out  and  so  much  home,  ijj^j;  ^^ 
the  outward  freight  shall  be  paid,  though  she  perish  in  return-  Dougi.  641. 
ing  home  ;    and  when  the  ship  is  lost,  the  whole  freight,  from  — *  sid.  236, 
the  last  place  of  payment^  is  lost,  except  as  Sth  and  9th. 

^17.  If  the  master  sail  in  a  tempest,  without  a  pilot,  or  ne-  ^^i*  ^^ 
cessaries,  or  contrary  to  contract,  he  cannot  demand  freight ;  ^^'gac!  Abr 
his  claim  to  it  is  forfeited  by  his  misconducts  597. 

§  18.  The  pits,  took  on  board  of  their  vessel  two  horses  of  the  ^^J^.'**'  ^'^^ 
deft.,  to  be  carried  from  New  Haven  to  Trinidad,  for  a  freight  coqrt  of  Er- 
of  $70  each.      Having  been  out  13  days,  and  being  wil£in  rowinCoa- 
2  day's  sail  of  Trinidad,  the  vessel,  without  any  fault  of  her  "•«^«''t- 
master  8zx;.,  was  captured  by  a  French  privateer,  Dec.  1799, 
and  ordered  for  Guadaloupe.      Three  days  after  she  was  re- 
captured by  the  English,  and  carried  into  Martinico.     The 
said  horses  were  ransomed  at  one 'third  of  their  value.     This, 
Pinto,  the  deft.,  paid,  and  received  the  horses  in  good  order, 
and  made  no  objection,  and  sold  them  for  $420,  a  good  price, 
and  before  the  pits,  had  a  reasonable  time  to  proceed  on  the 
voyage  to  Trinidad.     For  Pinto  accepted  the  horses  at  Mar- 
tinico, sold  them  well,  and  did  not  request  them  to  be  carried 
to  Trinidad.     The  court  held,  that  Pinto  was  liable  to  pay 
•yV  pf  the  freight,  so  much  of  the   passage   having   been 
performed,  after  deducting  the  salvage.  Cases  cited,  1  Brown 
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Ch.  33.    121 ;  7  T.  R.  381 ;  MoUoy  371 ;  2  Burr.  882,  883 ;   Abbot 
Art.  2.      233,  244,  258  ;  2  Johns.  R.  323,  327. 
K^^^r^J       Freight^  Iniurance  on^  see  Ch.  40,  a.  16,  and  charter-party 

for,  Ch.  103. 
lOEnst  626,        ^19.  The  ph.,  by  agreement,  let  his  ship  to  the  defts.,  to 
LiJdardr.       freight  on  a  voyage  from  Shields  to  Lisbon.      It  was  prevent- 
^^'  ed  by  the  enemy's  taki  ig  possession  of  Lisbon,  after  the  ship 

entered   on  the  voyage.      Held,  no  freight  due   pro  raid. 
Freighters  refused  to  receive  the  goods  at  Portsmouth. 
Mass.  Sop.  Art.  2.    Several  further  eases^  English  and  American, 

En  ^Nov'  ^  ^'  '^^®  contract  was  for  a  voyage  from  Newburyport  to  one 
Term  1795,  or  more  of  the  West  India  islands,  and  back  to  Newburyport, 
Richards  v.  at  £22.  lOs,  freight  a  month,  for  each  and  every  month  from 
ler?'  *  ^'  *  certain  date,  to  her  return  to  Newburyport.  She  discharg- 
ed her  cargo  in  the  West  Indies,  and  was  lost  on  her  return 
home. 

<^  2.  The  court  allowed  freight  to  the  time  of  her  loss  on 
the  special  words  in  the  contract,  each  and  every  month.    But 
otherwise  had  it  been  freight  so  much  per  month,  from  such 
date   to  her  return  ;    no  freight  could  be  allowed,  because 
then  it  .would  have  been  one  entire  contract,  and  that  perform- 
ed but  in  part  by  the  owner.     But  no  interest  was  allowed. 
This  latter  part  of  this  case  differs  in  the  wording  from  the 
12th  rule  above. 
Mass.  Colony      ^  ^*  ^^^  decided.      S  shipped  goods  with  B,  to  be  deliv- 
laws,  A.  D.     ered  to  R,  beyond  sea«  be  paying  freight.      B,  on  his  arrival 
^^2.  at  the  port,  tendered  the  goods  to  R,  and  he  refused  to  receive 

them,  or  pay  the  freight.  B  left  tb^  goods  in  safe  hands,  by 
good  advice.  It  was  decided  that  B  could  not  recover  the 
freight  of  S,  but  he  ought  to  have  taken  it  out  of  the  goods, 
as  tlie  law  gave  him  a  lien  upon  them  &c. 
1 H.  Bl.  117,  ^  4.  Freight  does  not  belong  to  the  mortgagee  of  a  ship,  till 
130,  JacksoB  he  has  taken  possession,  nor  till  this  is  done  is  he  liable  for 
enioo.  necessaries  provided  for  her.  As  where,  February  6,  1787, 
Palmer  gave  a  bond  of  £1500  to  the  deft.,  and  an  absolute 
bill  of  sale  of  the  ship  repaired,  and  an  assignment  of  certain 
goods.  In  this,  it  was  recited  that  the  bill  of  sale  &c.,  were 
absolute  J  and  to  secure  the  £1500,  and  that  the  papbrs  were  so 
given  to  enable  the  deft,  to  sell  the  ship  and  goods,  to  raise 
money  to  pay  the  said  £1500  so  lent,  and  the  interest.  Also 
in  the  assignment,  there  was  a  covenant  from  the  deft,  to  Palm- 
er, tliat  in  case  he  paid  the  £1500  and  interest  before  the 
ship  and  goods  should  be  so  sold,  then  the  deft,  should  recon- 
vey  the  ship  and  goods  ;  but  nolbing  to  prevent  the  deft,  sel- 
ling the  ship  and  goods  before  repaid. 

The  court  decided,  that  the  deft,  was  only  mortgagee^  not 
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liaUe  for  provisions,  or  entitled  to  freight,  till  he  got  posses-    Ch.  33. 
-sion  ;  nor  liable  for  repairs  or  necessaries.     8  Johnsl  R.  159.    Art.  2. 

^  5.  To  make  part  owners  liable  on  account  of  freight,  for  v^^^v-^^ 
the  neglect  of  their  master,  they  must  be  joined  in  the  action,  a  saik.  440, 
As  where  several  part  owners  placed  a  master  in  their  ship  for  Boson  v. 
wages,  which  ship  usually  transported  goods  for  hire,  and  J.  S.  bJ",  Abr7«9. 
delivered  goods  to  the  master,  to  be  carried  for  hire,  without 
any  contract  with  the  owners,  and  the  goods  were  spoiled  by 
the  master's  neglect.      Held,  the  owners  were  liable  in  res- 
pect of  their  freight,  and  as  employing  the  master.     But  then 
all  the  owners  are  liable  as  on  contract.      Either  master  or 
owilers  may  sue  for  freight.     As  to  joining  them,  see  Ch.  42, 
a.  3. 

$  6.  Freight  pro  rata  itineris.    In  an  action  on  a  charter-  7  T.  R.381, 
party,  the  deft,  covenanted  to  pay  so  much  for  freight,  for  Cookr-Jeo 
"  goods  delivered  at  A."     Held,  freight  cannot  be  recovered  com/D.  247. 
pro  rata  tttnem,  if  the  ship  be  wrecked  at  B,  before  her  ar- 
rival at  A,  though  the  deft,  accept  the  goods  at  B.      But  it  is 
added,  perhaps  Msumpsit  on  a  quantum  meruit,  migfit  have 
been  maintained.     Asumpsit  lies,  2  Johns.  R.  323,  Robinson 
V.  Mar.  Ins.  Com* 

$  7.  In  this  case  it  was  held,  that  if  after  capture  and  con-  Lex  Mer. 
demnation,  the  sentence  be  reversed  and  the  goods  be  restored,  4™*  i^>Bail- 
"  freight  pro  rata  itinenis  is  due,"  and  so  seamen's  wages  in  ijani.        **' 
proportion.     Freight  pro  rata  ^c,  see  Abbot  336  to  360, 

$  8.  Assumpsit  for  freight,  of  72  hhds.  of  tobacco,  from  l  East  607, 
Virginia  to  Liverpool.  September  1799,  the  ph.,  master  of  J^*"*  ^'  ^•^ 
the  ship  Friendship,  a  general  freighting  ship,  took  this  tobac- 
co on  board  at  Norfolk.  The  vessel  was  consigned  to  Rath- 
bone  and  Co.  at  Liverpool  by  her  owners.  Edward  and 
Thomas  Downing,  of  Philadelphia,  put  on  board  this  tobacco, 
to  be  delivered  at  Liverpool  to  Mr.  Downing,  or  to  his  assigns, 
he  or  they  pajring  freight,  6  guineas  a  hhd.  The  bills  of  lad- 
ing were  not  endorsed,  except  the  memorandum,  substituting 
Downing's  name  in  lieu  of  Felton's,  by  consent  of  parties. 
The  vessel  arrived  near  to  Liverpool,  and  took  a  pilot,  but 
solely  by  bad  weatiier  was  driven  on  shore,  and  was  consider- 
ably  injured,  and  was  in  further  danger,  when  the  pit.  applied 
to  Rathbone  &  Co.,  his  consignees ;  they  notified  the  several 
consignees  of  goods  on  board,  to  meet,  and  among  others  Fel- 
ton,  whose  name  remained  legible  on  the  bill  of  lading.  They 
met,  and  the  deft,  remarked  that  Downing  b  Co.  were  his 
correspondents,  and  agreed  to  assist  in  saving  the  goods,  if  any 
were  consigned  to  him.  Soon  after  the  meeting  he  received 
an  invoice  of  this  tobacco,  and  a  letter  from  E.  and  T.  Down- 
ing, inclosing  a  bill  of  lading,  in  which  was  Downing's  name 
only.  This  letter  stated  the  tobacco  was  consigned  to  E. 
Downing,  who  meant*  to  proceed  to  Liverpool,  and  directed 
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(yH.  33.  an  insurance  on  it,  at  j&40  a  hhd.^  and  it  requested  the  deft«  tti 
•>irt.  2.  see  to  the  sale  of  this  tobacco,  if  E.  Downing  did  not  arrive  in 
V^^V^^  Reason.  This  was  the  first  transaction  between  the  Downings 
and  the  deft.  November  18,  1799,  E.  Downing  not  havhig 
arrived,  the  deft,  made  an  entrjr  at  the  custom  house  of  dm 
tobacco,  as  was  usual  and  legal.  ^'  In  the  Friend^ip,  Virgin-' 
ia,  G.  Felton,  72  hhds.,  105,881  lbs.  tobacco,  American  pro- 
duce, to  be  warehoused  per ,  November  19,  1797." 

This  tobacco  was  landed,  and  lodged  in  the  king's  warehouse 
accordingly.  But  some  part  had  been  lost  in  the  storm,  and 
the  rest  so  damaged,  that  only  30  bhds.  were  good  or  saved. 
D^^cember  3,  after  E.  Downing  arrived  at  Liverpool,  the  fireight 
was  demanded  of  the  deft.  The  30  serviceable  hhds.  were 
worth  but  £5  a  hhd.,  without  any  allowance  for  their  freight  i 
so,  much  less  than  the  freight. 

The  court,  on  these  facts,  decided  that  the  deft,  was  not  lia- 
ble to  pay  any  part  of  the  freight;  for  he  acted  for  E.  Down- 
ing, to  whom  the  tobacco  was  consigned.  The  deft,  made  no 
contract  to  pay  the  freight.  The  pit.  should  have  sued  the 
shippers  ;  and  the  pit.  might  have  kept  the  goods  till  his  lien 
was  satisfied.  A  freighter  agreed  to  pay  £1^,  disbursements 
at  the  foreign  port,  and  freight  the  voyage ;  the  ship  was  lost 
in  returning.  Held,  he  could  not  recover  back  die  £19S, 
part  of  the  hire,  or  in  fact  freight,  for  by  the  special  contract, 
the  charter-party,  die  master  was  entided  to  retain  all  paid 
him,  though  he  did  not  earn  his  return  freight  from  Marenham 
to  Liverpool.  4  Maul.  &  Sel.  37,  47,  De  Silvale  v.  Kendall, 
cotton  2^  per  pound  freight. 
4  East  34  62  ^  ^*  ^^^^'''^P^U  by  an  underwriter  against  the  assured,  for 
Thompson  v.  freight  received  after  an  abandonment,  in  one  of  the  Russian 

SeJ3Bos"&.  ^^^^^  '"  ^®^^'  l^0\^  voyage  from  Portsraoudi  to  Riga.     The 
P.  479^5      ship-owner  first  insured  his  ship  with  A,  and  his  freight  with 
East  288 ;       B,  and  being  notified  of  an  embargo  at  Riga,  abandoned  the 
^y  t?^Aber    ^^^P   ^  ^®   Underwriters   thereon,   and   the   freight   to  die 
Sharp  f>.    '    underwriters  on  that,  and  received  from  each  a  total  loss 
Gladstone,      fost  engaging  on  each  policy  to  assign  to  the  insurers  res- 
borne.  ^      pectively,  his  interest  in  the  ship  and  freight,  and  to  account 
accordingly.  Afterwards  the  ship  was  liberated  and  earned  her 
freight ;  this  was  received  by  the  assured,  the  deft.     Held,  he 
was  liable,  for  he  had  received  the  freight  from  the  shippers  of 
the  goods,  and  had  expressly  promised  to  pay  it  over  to  the 
underwriters  on  freight,  who  by  the  abandonment  and  payment 
of  the  loss  of  freight,  had  become  entided  to  it ;   and  that 
without  deducting  the  expenses  of  provisions,  and  wages,  &c. 
which  before  the  abandoment  were  charges  on  the  ship-owner, 
and  after  that  on  the  underwriters  on  the  ship,  who  stood  in 
his  place.  And  the  ph.,  by  the  judge's  order,  filed  in  diis  case 
the  following  statement :     **  This  action  is  brought  by  the  pit. 
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^wlio  was  an  underwriter  for  the  stim  of  £1 50^  on  the  freight  of   Ch.  32, 
the  ship  called  the  Theseus,  insured  on  a  voyage  at  and  from    Art.  2. 
Riga  to  Portsmouth,  on  whieh  policy  the  ph.  has  paid  a  total  V^w^ 
loss,  and  the  defr.  has  since  received  the  freight  insured,)  to 
recover  the  sum  of  i&150,  with  interest  thereon,  from  the 
deft,"     The  underwriters  on  the  ship  claimed  this  freight. 
This  case  was  decided  solely  on  the  specific  agreement  be- 
tween the  ph.  and  deft.     The  policy  on  the  freight  was  after 
that  on  the  ship,  but  before  she  was  abandoned.    It  was  urged 
also  on  the  deft's.  part,  that  this  detention  by  Russia  was  a 
capture,  and  not  an  embargo,  therefore  that  it  put  an  end  to 
the  contract  for  freight. 

§  10.  AssumpnU    In  this  case  the  pit.  contracted  to  carry  6  East  316, 
the  deft.,  his  family,  and  luggage,  from  Demerara  to  Flushing  ^^^^^l^\ 
in  Holland,  they  to  have  the  exclusive  use  of  the  cabbin,  for  p.  i804.—  ' 
2400  guilders  ;  and  within  four  days  sail  of  Flushing  the  ship  l  D.  &  E. 
was  captured  and  carried  into  England,  as  a  prize,  and  libelled,  }^^^     "*' 
and  the  cargo  condemned.      The  deft,  and  family  were  set  at 
liberty,  at  Plymouth,  and  their  luggage  restored  to  them.  The 
proceedings  as  to  the  vessel  were  pending. 

The  court  held,  that  however  the  question  might  be  as  to 
the  pit's,  right  to  recover  passage  money,  on  an  implied  ix#- 
twmptitj  pro  ratd  t^tnem,  if  the  ship  were  restored,  yet,  pend- 
ing the  process  against  her  as  prize,  no  such  action  could  be 
maintained ;  for  nan  constat^  but  that  the  ship  might  be  con- 
demned, and  the  freight  be  decreed  to  the  captors.  Passage 
money  seemed  to  be  viewed  by  the  court  as  freight,  "  except 
for  the  purpose  of  lien." 

It  this  case  it  was  observed  that,  by  the  common  law,  the 
ph.  cannot  recover  on  a  contract  not  performed,  or  partly  per- 
formed ;  but  that  by  the  marine  law  it  was  otherwise  ;  there- 
fore in  Luke  v.  Lyde,  where  the  contract  was  covenants  in  a 
charter-party,  the  same  was  not  performed,  but  being  partly 
performed  the  marine  law  allowed  a  recompense  for  that  part, 
and  the  courts  of  law  have  allowed  assumpsit  to  be  engrafted 
upon  that  law,  to  recover  such  recompense  for  part  perform- 
ance in  regard  to  freight,  seamen's  wages,  &c.  The  benefit 
recovered  for,  makes  part  of  the  original  contract,  and  this  eu- 
saihpsit  may  be  implied  by  the  deft's.  accepting  what  the  pit. 
has  done,  in  part  performance,  without  requesting  him  to  per- 
form the  residue,  and  thereby  dispensing  impliedly  with  his 
performing  such  residue,  and  without  any  fault  or  neglect  of 
his. 

^  111.  In  this  case  the  deft,  bought  of  the  consignee  all  the  6 East  622, 
tar  on  board  a  certain  Swedish  ship,  under  two  bills  of  lading,  Sodergren  t». 
and  by  agreement  between  them,  the  consignee  was  to  pay  the     '^  ** 
freight.     The  deft,  received  from  the  master  most  of  the  tar. 
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Ch.  33.  and  the  consignee  failed,  not  having  paid  the  master  h's  freightr 
Art.  2.  And  the  court  held,  that  he  had  a  lien  on  the  tar  remaining  in 
V^^y^^  his  possession,  for  the  whole  freight ;  and  that  a  part  in  a  boat 
tied  to  the  ship,  by  his  orders,  was  in  his  possession,  though 
the  boat  was  sent  by  the  vendee ;  and  that  when  the  master  de- 
livered part  of  the  goods,  he  only  lessened  his  security,  but 
retained  his  lien  for  his  whole  freight  on  whatever  part  re- 
mained in  his  hands  ;  and  he,  in  an  action  brought  by  agree 
ment,  recovered  the  whole  freight  accordingly. 
7  East  24, 38,  ^  12.  The  expenses  paid  by  freight  or  not.  Assumpsit  for 
GlaStone  "^^ney  had  and  received,  by  the  underwriters  on  freight, 
against  the  assured,  who  received  the  freight  after  he  had 
abandoned,  in  one  of  the  Russia  cases  1800  and  1801.  The 
facts  were,  the  deft.,  owner  of  a  seeking  ship,  in  the  Russian 
trade,  insured  ship  and  freight,  with  different  set  of  underwri- 
ters, on  a  voyage  home  from  Petersburg  to  Liverpool.  After 
part  of  the  lading  was  on  board,  and  the  rest  ready  to  be  ship- 
ped, the  ship  and  cargo  were  seized  by  the  Russian  govern- 
ment, and  the  crew  sent  into  confinement ;  on  which  the  own- 
er, the  deft.,  abandoned  ship  and  freight  to  the  respective  un- 
derwriters, and  received  as  for 'a  total  loss.  After  some 
months  the  ship  and  crew  were  liberated,  and  returned  home 
with  her  cargo,  and  earned  freight,  which  the  owner  received 
from  the  shippers  of  goods.  It  was  agreed  the  pit.,  an  under- 
writer on  freight,  and  who  had  paid  a  total  loss,  was  entitled 
to  recover  something.  The  freight,  the  deft  received  subject 
to  certain  expenses,  and  the  question  was  what  expenses. 

The  court  decided,  that  the  ship  and  freight  were  salvage 
to  the  different  underwriters,  after  deducting  the  expenses,, 
each  set  was  liable  to  pay,  each  being  in  the  place  of  its  as- 
sured, as  follows,  to  wit :  The  underwriters  on  freight  having 
paid  as  for  a  total  loss,  were  entitled  to  the  benefit  of  salvagej 
^'  and  the  net  salvage  is  that  which  remains  of  the  subject 
matter,  after  payment  of  the  expenses  of  saving  it."  First, 
the  charges  paid  at  Liverpool  £901. 15«.,  bd.  on  ship  and  cargo 
were  not  to  be  paid ,  by  either  set  of  underwriters.  Second, 
the  insurance  on  the  ship  can  be  no  charge  on  the  freight. 
Nor,  third,  can  the  diminution  of  the  vafue  of  the  ship  and 
tackle  by  wear  and  tear  on  the  voyage  home,  be  a  charge  on 
freight  or  ship.  Fourth,  the  expense  of  putting  the  cargo  on 
board  at  Petersburg,  was  clearly  for  the  benefit  of  the  un- 
derwriters on  freight,  so  a  charge  on  them,  and  to  be  deduct- 
ed. Fifth,  the  expenses  at  Petersburg  and  Elsineur,  as  port 
charges,  were  to  be  appordohed  on  ship  and  freight.  So,  sixth, 
the  wages  and  provisions  of  the  master  and  crew  £223.  6s. 
1  Id.  from  the  time  they  were  liberated  in  Russia,  till  discharg- 
ed in  England,  were  to  be  so  apportioned.     So,  seventh,  their 
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wages  labile  detained  m  Russia,  £270,  were  so  to  be  appor-    Ch.  33. 
tioned  on  the  two  sets  of  underwriters  on  ship  and  freight.  Art.  2. 

$  13.  In  this  case  a  ship  was  chartered  on  a  voyage  from  Vi^V^O 
JLondon  to  Dominico,  and  Jbapk  to  London,  at  a  certain  rate  of  7  East  400, 
freight  on  the  outward  cargo,  and  after  delivering  it  at  Domin-  Hoincasilet. 
aco,  the  charterers  were  to  provide  her  a  full  cargo  homeward, 
at  current  freight.     Held,  that  insurance  by  the  owner  of  the 
ship  on  the  freight  at  and  from  Dominico  to  London,  attached 
while  the  ship  lay.  at  Dominico,  delivering  her  outward  cargo, 
aiid  before  any.  part  of  the  home  cargo  was  shipped,  during 
wliich  time  she  was  captured  by  the  French ;    the  contract 
of  aiTreightment  being  entire^  and  the  risk  on  the  policy  having 
commenced.     Hence  the  owner  became  entitled  to  his  freight 
on  the  homeward  cargo,  though  no  part  of  it  was  shipped. 

^14.  When  freight  actually  commences,  as  between  ship-  2  East  684: 
owner  and  freighter,  see  case  of  Curling  v.  Long,  post,  Ch, 
40,  a.  16,  that  is,  the  ship*s  breaking  ground, 

^15.  The  pit.  at  Newcasde,  shipped  goods  for  London  to  8  Bos.  fcp. 
B's  order.     Before  thoy  arrived,  he  failed,  and  refused  to  ac-  i|*u*So 
cept  them  ;  they  arrived  at  C's  whari^  where  B's  goods  usual-  gois.  '^ 

ly  came.  The  pk.  arrived  to  receive  them  himself,  and  held, 
be  was  liable  to  pay  only  freight  and  charges,  and  that  C  had 
no  lien  on  them  for  a  general  balance  B  owed  him  for  wharf- 
age. 

Declaration.     In  consideration  the  pit.  had  taken  on  board  2  Bos.  k  P. 
his  ship  the  deft's  goods  to  carry  to  A,  the  deft,  promised  to  ^h^^* 
pay  the  money  due  for  freight  and  carriage  of  the  same,  on  Diioo^bal. 
the  delivery  of  the  bill  of  lading ;    that  it  was  delivered  ;  by 
reason  whereof  the  deft,  became  liable  to  pay  a  large  sum,  to 
wit.,  £20,  for  freight  and  carriage  of  said  goods.      Held  bad^ 
on  special  demurrer,  as  it  did  not  appear  any  thing  became 
due  for  freight  on  the  delivery  of  the  bill  of  lading.      Causes 
assigned.      1st.  Did  not  appear  any  tiling  became  due  on  the 
delivery  of  the  bill  of  lading.      2d.    Did  not  appear  the  pit. 
carried  the  goods  from  London  iuc. ;  prima  facie  no  freight  is 
due  till  the  goods  arrive  and  are  delivered, 

^16.  Even  an  inchoate  right  to  freight  does  not  attach  un-  1  Boa.&  P. 
til  the  ship  has  broken  ground.     But  see  13,  where  an  excep-  J^l^jq"'^'"'^ 
tion  &c. 

§  17.    If  a  contract  of  freight  and  demurrage  be  entered  New.  R.  104, 
into  by  deed,  the  pit.  cannot  declare  in  debt  generally,  and  -J^J  ^' 
give  the  deed  in  evidence.      But  he  ought  to  declare  on  the 
deed. 

§  18.  If  A  contract  with  B,  to  bring  a  parcel  of  com  from  ^^'  KJ^\^ 
a  certain  foreign  port ;    and  on  A's  arrival  there  he  finds  the  „.  pigi.— !* 
exportation  of  corn  tliere  prohibited  ;  stays  out  his  demurrage  Morgan  v. 
•there,  and  returns  in  balla$t ;  B  is  liable  to  pay  freight,  but  not  }?.**Am^eri/n 

4  baU.  46»/ 
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Ch.  33.    demurmge,  if  A  knew  of  ilie  furohibitioD  before  he  entered 
ArU  2.      the  port,  though  deiQurn^ e  was  allowed  by  the  contract.  This 
\^^^Y^J  ^^  is  <^^^^  as  to  the  demurrage,  but  quere  as  to  the  freight, 
—was  oaly  the  opinion  of  one  judge  ;  the  consignee  is  to  get 
permission  to  land  the  cai^. 
a  Bos.  &  P.        ^19.  A  British  merchant  chartered  a  Swedish  ship  on  a 
SOI,  302,        Foyage  from  London  to  Ponte  del  6ada,  in  the  island  of  St. 
•^Hubbard.^  Michael,  for  a  cargo  of  fruit,  and  the  charter*party  contained 
lb  Co.  106.    the  usual  exception  against  the  restraint  of  princes,  and  the 
ship  was  prevented  reaching  that  port  within  the  fruit  season, 
by  an  embargo  the  British  government  laid  on  Swedish  ves- 
sels.    Held,  the  Swedish  owner  could  not  entitle  himself  to 
8  Bos.  &  P.     freight,  by  proceeding  on  the  voyage,  after  the  embargo  was 
191.-^  Rob.  taken  off,  against  the  British-  merchant,  who,  after  the  embargo 
^10  £ast^^     was  taken  off,  notified  the  Swedish  master  the  fruit  season  was 
634.-1  Vaiin,  P&st,  and  it  would  be  useless  to  proceed  on  the  voyage.    The 
626,  a.  7.       court  seems  to  have  gone  on  the  ground  the  embargo  was  in 
the  nature  of  hostility  by  the  British  government,  and  as  such 
act,  it  threw  the  loss  on  the  Swede,  and  said,  if  the  embargo 
had  been  laid  by  a  foreign  government,  the  British  merchant 
had  been  bound  to  furnish  the  cargo,  though  out  of  season,, 
and  so  to  pay  the  freight.     Swede  deemed  a  party  to  the  fault 
of  his  government. 

10  East  ftao        ^  ^^*  '^^^  P'^*'  freighter,  an'd  deft.,  master  of  a  ship  of  400 
636,  Atkin-'   ^ns,  agreed,  in  writing,  that  she,  being  fitted  for  the  voyage, 
son«.Ritcliie.  should  proceed  to  St.  Petersburg,  and  there  bad  from  die 
pit's,  factor  a  full  cargo  of  hemp  and  iron,  and  proceed  to 
London,  and  deliver  the  same,  on  being  paid  freight  be.  The 
master  took  in  half  a  cargo  and  sailed  on  a  general  rumour  of 
a  hostile  embargo  on  British  vessels,  laid  about  six  weeks  af- 
ter.    Held,  he  was  liable  in  damages  to  the  pit.  for  short  de- 
livery of  cargo,  though  the  master  acted  bona  fide^  and  under 
a  reasonable  apprehension  at  the  time. 
12  Mass.  R.         ^21.   Valid  assignment  of  freight  before  earned.    Assnmp^ 
aSmr  ""pcr-  ^  ^X  ^^^  administrator  of  S.  P.  Abbot  to  recover  freight, 
kios.  Abbot  was  master  and  owner  of  the  ship  Rebecca,  and  in 

London  bound  to  Boston  with  goods  consigned  to  a  merchant 
there.  The  deft.,  Abbot,  owing  a  merchant  in  London,  drew 
a  bill  in  his  favour  on  the  said  consignee  in  Boston  for  the 
amount  of  the  freight  money.  Abbot  died  before  the  bill 
came  to  the  payee,  and  when  afterwards  presented  it  was  paid 
by  the  drawee.  Held,  this  was  a  valid  assignment  of  the 
freight,  and  the  drawee  was  not  liable  to  the  action  of  Abbot's 
administrator,  though  his  estate  was  insolvent.  The  defence 
waSj  that  when  the  biU  was  drawn,  no  freight  was  due,  but  it 
accrued  on  delivery  of  the  goods,  and  Abbot's  death  in  the 
mean  time  was  a  revocation.     But  held,  Abbot's  liability 
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ts  drawer  was  complete  by  delivery  of  Che  bill  to  the  payee,    Cb.  33. 

and  an  interest  was  coupled  with  an  authority;  so  his  death    nSrt.  2. 

was  no  revocation,  as  it  might  have  been,  bad  the  bill  given 

only  a  naked  authority  to  receive  the  freight  of  the  deft. ;  and 

in  equity  Abbot's  estate  had  had  the  benefit  of  the  freight,  as 

be  received  it  in  London ;  the  bill  expressed  the  amount  of 

the  freight  be.,  see  4  li.  b  E.  343. 

§  22.  JVb  demurrage  where  freight  in  Ueu  of  it  fyc.     As  ^  Johns.  R. 
where  the  o^vner  of  the  ship  agreed  in  writing  with  B.  to  car-  bS»on^».B€^ 
ry  certain  goods  in  her  from  New  York  to  Surinam,  and  bring  thune  &  al., 
back  a  certain  cargo,  and  B  agreed  to  pay  $2600  for  freight,  ^  Boorman, 
but  if  accident  should  prevent  the  delivery  of  the  return  cargo,  duMotod. 
then  B  agreed  lo  pay  only  $1300,  and  be  engaged  she  should 
be  at  Surinam  only  thirty-five  days  to  unload  and  reload.  She 
remained  there  thirty-five  days,  and  as  the  return  cargo  was 
not  ready  die  staid  twenty  days  longer  at  the  request  of  B's 
agent  and  consignee,  who,  however,  had  no  controul  over  the 
ship.     She  brought  back  the  return  cargo,  and  her  owner 
received  of  B  the  said  $2600  freight.     Held,  in  a  suit  for 
demurrage  for  the  twenty  days  :   1.  As  the  written  agreement 
contained  no  stipulation  for  demurrage,  and    as  no  implied 
assumpsit  to  pay  demurrage  could  arise  from  the  act  of  B'g 
consignee  of  the  goods,  he  having  no  power  to  bind  B  as  to 
demurrage,  the  ship  owner,  the  pit.,  could  not  recover  any 
demurrage  of  B.    How  freight  contributes  to  general  average, 
see  ]  Maule  b  Sel.  318. 

<^  23.    Pro  rata  freight.     The  general  rule  is,  that  no 
freight  is  due,  unless  the  ship  arrives  at  her  destined  port :  2. 
There  is  no  pro  rata  freight  if  she  do  not,  unless  the  owner  of 
the  goods  accept  them  at  some  intermediate  place,  and  if  he 
do,  there  may  be  pro  rata  freight.     As  where  the  vessel  was 
by  the  perils  of  the  sea  driven  into  an  intermediate  port,  and  3«^^^'*^ 
was  there  disabled  to  proceed,  and  the  owner  of  the  goods  bioson  v.  M. 
there  accepted  them.     Held,  that  freight  was  due  pro  rata  LP°™*«°^ 
iiinerisj  according  to  the  part  of  the  voyage  performed  when  3i5'.«.2  Burr. 
the  disaster  happened,  which  forced  the  vessel  out  of  her  882. 
course  and  into  such  port. 

Part  of  the  goods  lost^  proportion  of  freight  accordingly.  2  Johns.  R. 
A  hundred  and  ninety  hogsheads  of  sugar  were  shipped  on  ^^f p"^**  *' 
freight  at  Surinam  to  be  delivered  at  New  York.  In  the  pas- 
sage the  ship  leaked  by  reason  of  tempestuous  weather ;  fifty 
hogsheads  were  washed  out,  so  that  the  fifty  casks  were 
empty  and  some  fell  to  pieces;  140  hogsheads  were  delivered 
to  the  consignees.  Held,  freight  was  due  only  on  the  140 
hogsheads,  none  for  the  empty  casks,  the  sugar  being  view- 
ed as  lost  by  the  perils  of  the  sea. 
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Ch.  33.        %  24.  No  frt^hty  where  the  port  is  blockaded  and  vessel 

Art.  2.      turned  away — charter-party  dissolved.   A  vessel  was  chartered 

^^'-v^V*    ^^^  ^  voyage  from  New  York  to  the  city  of  St.  Domingo,  and 

fi  Johns.  R.    back  to  New  York,  for  an  entire  sum  the  whole  voyage,  to  be 

f^h^*\**  paid  in  sixty  days  after  her  return  to  New  York.     In  sight  of 

2  Burr.  8^!—  St.  Domingo,  then  blockaded,  she  was  turned  away  by  a  Brit- 
7D.^E.88i.  ish  cruiser,  and  she  returned  to  New  York  with  her  outward 
2i^-?WMh'  ^*''6®"  '°  trover  for  the  goods,  held  no  freight  was  due.  The 
2ii  -f  Ch.  83.  goods  were  not  transported  so  as  to  earn  frei|ht ;  and  all  but 

one  voyage. 

fi  Johns,  ft         Od  a  like  charter-party  to  Martinico  and  back,  for  an  en- 

^Ch^"^*-  tire  sum  of  $4600  to  be  so  paid.     The  vessel  delivered  her 

Abbot  266.—  outward  cargo,  and  returning  with  her  return  cargo  was  captur- 

Sm  r/*'       ^^  ^^^  carried  to  Antigua,  libelled  and  detained  for  further  evi- 

lae!"    *^**  dence  subject  to  the  lien  of  freight.     She  returned  to  New 

York  without  the  goods,  except  a  very  few ;  goods  restored 

on   further  proof— ^but  no  goods  or  proceeds  came  to  the 

owners  or  underwriters.     In  astwnpsit  for  freight,  held,  none 

was  due,  [346,  the  assured  had  not  an  insurable  interest]  and 

no  acceptance  of  the  cargo  by  the  owner  to  make  a  pro  rata 

freight. 

^  25.  Full  freight  is  due  ^  the  goodi  be  delivered^  though 

spoilt.    See  Griswold  v.  New  York  Insurance  Company,  and 

if  part  shipped,  1  Maule  &  Sel.  R.  313. 

s  Johns.  Ca.       (^  26.  A  ship  is  abandoned  and  the  insurer  accepts  the 

tm*Co*^    abandonment,  and  afterwards  the  voyage  is  performed  and 

Lenoi.  freight  earned  ;  he  is  entitled  to  it,  earned  after  the  event,  the 

cause  of  abandonment,  or  pro  rata^  1  Johns.  Ca.  377 ;  1 

Cain.  578;  3  Cain.  16,251. 

3  Johns.  Cas.  ^  27.  Insurance  on  freight  is  not  recoverable  when  not 
^,  Herbertv.  earned.  As  where  insurance  was  on  freight  from  New  York  to 

^  *  Havanna ;  the  vessel  was  stranded  at  Sandy  Hook  in  a  gale, 

but  in  three  or  four  days  returned  to  New  York,  and  the 

cargo  being  unladen  and  considerably  damaged  was  brought 

also  to  New  York,  and  delivered  to  the  several  shippers.    She 

was  repaired  in  a  fortnight  at  about  $120  expense,  and  soon 

after  the  pit.  sent  her  on  a  different  voyage.     Held,  1.  The 

ph.  had  lost  his  freight  by  his  negligence,  by  not  insisting  to 

carry  on  the  goods  so  as  to  entitle  himself  to  it :  2.  As  he 

had  thus  lost  his  freight  he  could  not  recover  his  insurance  on 

it,  and  hence  the  underwriters  were  not  liable. 

6  Johns.  R.         ^  28.  .  Where  extra  freight  must  be  paid  by  the  underwriter 

f  ^rf  **Tb'     *^  goods  captured  and  restored.     In  Uiis  case  the  insurance 

Commercial   ^^s  on  goods  captured  in  the  voyage,  and  vessel  released,  and 

Ins.  Com.       goods  finally  restored,  paying  full  freight,  and  the  owner  was 

obliged  to  hire  another  vessel  to  carry  them  to  their  port  of 

desUnation  and  pay  this  extra  freight.     This  it  was  adjudged 
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the  underwriter  was  bound  to  pay,  as  an  expense  necessarily    Ch.  33« 
occasioned  by  the  capture  he  insured  against.  Art.  2. 

§  29.  Freight  is  earned  where  the  cargo  is  carried  on  con-   V^^^^y^v^ 
tract  to  a  foreign  port,  and  there  offered  to  the  consignee,  but  4  Dallas  456. 
not  allowed  by  the  government  there  to  be  landed,  and  is 
therefore  brought  back  and  ^e  assured  in  a  policy  on  freight 
cannot  recover  for  a  totd  or  a  partial  loss. 

^  30.  Underwriters  on  freight  are  liable  for  the  extra  ex-  ^DaUu  246, 
penses  of  seamen's  wages  and  provisions  during  an  embargo ; 
and  the  juiy  may  find  damages  for  a  partial  loss,  though  the 
pit.  in  lus  declaration  claim  for  a  total  loss,  and  no  abandon- 
ment is  shewn. 

'  ^31.  Policy  on  freight  of  the  ship  Stranger,  at  and  from  NewR.  236, 
London  to  Jamaica,  with  liberty  to  touch  at  Madeira,  and  dis-  f^j^**^  ^* 
charge  and  take  goods  on  board  there ;  and  the  freighter 
agreed  to  pay  £135  in  full  for  freight  from  London  to  Ma- 
deira, and  from  thence  to  Jamaica,  to  be  paid  in  Madeira  on 
delivery  of  the  goods  there  shipped  in  London  for  Madeira, 
by  Madeira  wine  at  £40  a  pipe,  to  be  carried  in  the  ship  to  Ja- 
maica free  of  freight.  She  arrived  at  Madeira,  and  there  de- 
livered- all  her  London  cargo,  except  thirty-three  casks  of 
coals,  which  the  master  kept  on  board  to  Wffen  the  ship. 
Having  received  part  of  his  cargo  for  Jamaica,  but  not  the 
wine  to  be  paid  for  freight,  he  was  driven  to  sea  by  a  gale  of 
wind,  where  he  was  captured.  Held,  a  total  loss ;  and  the  pit., 
entitled  to  recover  for  his  whole  insurance  on  his  freight ;  by 
an  accident,  the  gale,  Sec.  it  was  rendered  impossible  for  the 
captain  to  receive  his  freight,  one  gross  sum  at  Madeira, 
therefore  he  ought  to  recover  it  of  the  underwriter. 

^  32.  To  insure  freight  one  must  disclose  his  true  interest  7  Jobos.  R. 
in  the  ship.  A  chartered  his  vessel  on  a  voyage  on  which  ^L?*!?^  ^' 
she  was  about  to  sail,  and  in  this  situation  A  sold  her  to  B, 
and  in  his  name  she  was  registered  ;  but  they  agreed  A  should 
have  the  benefit  of  the  freight  of  that  voyage.  B  insured  her 
as  owner  for  the  voyage,  and  A  got  insurance  on  the  freight  of 
goods  on  board  for  the  same  voyage,  but  A  did  not  disclose 
die  agreement  between  him  and  B,  nor  the  peculiar  nature  of 
A's  interest  to  the  underwriter.  Held,  A  had  no  insurable 
interest  so  as  to  be  insured  under  the  name  of  freight  without 
disclosing  its  peculiar  nature. 

^  33.  Freight  agreed  for  is  not  transferred  when  the  vessel  lo  East  279 
IS  sold.    As  where  a  charter-party  of  affreightment  was  enter*  Splidt  &  al. ' 
ed  into,  to  pay  freight  to  the  owner  of  the  ship  for  the  hire  of  b"|^i'J,3*^'^' 
her,  and  the  owner  sold  her  during  the  voyage.     Held,  the 
freight  was  not  transferred  to  the  vendee,  and  when  the  owner 
became  a  bankrupt,  held,  his  assignees,  and  not  the  vendee, 
had  the  legal  right  to  the  freight  and  demurrage  due  from  the 
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Ch.  S3,  freighter  upon  the  charter-party.  The  chtrter-ptrty  is  a  per* 
Art,  6.  sonal  cx>ntract  to  pay  the  freight  and  demurrage  to  the  cod« 
V,^*v^^  traclee,  and  not  by  law  assignable. 

10  East  378,  ^  34.  The  freighter  may  vmve  the  tort  and  recover  the  fro^ 
305,  Hooter  ^^  ofhii  goods  sold  without  orders,  in  €usutnpnij  ^c.  As 
maoy  cues  ^h^^e  in  a  charter-party,  freight  was  to  be  paid  at  so  nmich  a 
eited.  ton,  on  a  true  delivery  of  the  homeward  cargo  from  Honduras 

Bay  to  London.  The  ship  was  captured  and  re-captured,  and 
afterwards  was  wrecked  at  St.  Kitts  where  the  re-captors  car- 
ried her.  A  sale  of  the  cargo  was  ordered  by  the  Vice-Ad- 
miralty Court  there  on  the  master's  application,  aetiog  bond 
jide,  but  without  orders  from  any,  and  the  proceeds  of  the 
sale  were  remitted  to  the  ship-owners  (defts.)  Held,  the 
freighter  in  assumpsit  for  money  had  and  received  mi^ht  re* 
cover  such  proceeds,  without  allowing  freight  pro  rata  itineris^ 
tor  this  form  of  action  for  the  proceeds  of  goods  illegally 
sold,  is  only  a  waiver  of  any  claim  for  damages  for  the  tortious 
act,  taking  the  actual  proceeds  of  the  sale  as  the  value  of  the 
goods,  (subject  to  the  legal  consequences  of  considering  the 
demand  as  a  debt  which  admits  of  a  set-off  be.)  but  does  nol 
recognise  the  right  of  the  vendor  so  to  convert  the  goods,  and 
here  the  act  of  conversion  (for  such  it  was)  being  made  by  the 
master  who  is  the  general  agent  of  the  ship  owners,  was  ille- 
gal, and  discharged  the  claim  of  the  ship  owners  for  freight 
pro  rata  ilineris. 
1  CranchSH,  ^  35.  The  principle  settled  in  this  case  was,  if  the  master 
^'^G^  ^  ®^  ^^^  owner  of  a  vessel  let  on  freight,  sails  into  a  port  in  obe- 
vermao,  ia  dience  to  the  orders  of  the  freighter's  agent,  which  orders  the 
error.  master  is  not  bound  to  obey,  the  owner  remaining  such  in  the 

voyage,  and  the  vessel  is  seized  in  the  port,  and  long  detained 
by  a  foreign  government  as  the  property  of  its  enemy,  the 
freighter  is  not  held  to  pay  demurrage  during^  the  detention, 
though  he  would  have  been  held  if  the  vessel  had  been  there 
detained  by  his  act,  by  the  terms  of  the  charter-party, 
s  Manle  &  $  36.  Ship  is  chartered  out  and  home  for  a  specked  time, 

Sel.  IL  303,  31  ^  certain  rate  of  payment  on  the  return  cargo  in  full  for  the 
gomv.Hy-  whole  time,  to  be  paid  part  on  her  first  sailing,  and  the  rest 
mer.  on  her  return,  by  bills  to  be  payable  at  a  future  day.     On 

loading  the  return  cargo  a  bill  of  lading  was  signed  to  deliver 
It  to  the  charterers  or  their  assigns,  paying  freight  for  it  as  bjr 
charter-party.  Held,  endorsees  of  the  bill  of  lading  for  valu- 
able consideration  were  not  liable  to  the  ship-owners  on  an 
implied  promise  to  pay  the  freight. 

Art.  3.  J^TeutraPs  freight  in  cases  of  capture  and  recapture. 
$  1.  It  is  clear  the  neutral  carrier  cannot  have  assumpsit  or 
other  action  at  common  law,  to  recover  his  freight  and  ex- 
penses, or  either,  from  those  who  capture  or  recapture  hiofy 
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U  least  till  ascertained  and  decreed  m  the  tdnurakj  ;  at  Ch.  33* 
bis  freight,  if  due  from  them  or  not,  depends  wholly  on  Art.  3. 
the  law  of  nations  and  of  war.  In  these  cases  the  first 
materia)  question  is,  has  he  a  right  to  receive  his  freight,  or 
his  freight  and  expenses  from  his  captors  or  re-captors  ;  or  has 
be  forfeited  this  right  by  some  misconduct  in  violating  some 
law  of  nations,  or  of  war,  some  treaty,  or  some  municipal  law, 
which  gives  them  a  right  to  say  to  him,  you  have  forfeited  your 
freight,  because  you  resisted  search,  or  because  you  rose  on 
your  captors,  or  rescued,  or  attempted  to  rescue,  your  vessel 
from  them,  or  because  you  have  carried,  or  attempted  to  car- 
ry, contraband  goods  to  our  enemies,  or  because  you  have  vi« 
olated,  or  attempted  to  violate,  our  blockade  of  his  ports,  or 
because  you  have  furthered,  or  attempted  to  further,  his  views 
and  interest,  and  the  evidence  is,  be  protects  you  by  his 
license  or  passport,  or  because  you  have  knowingly  violat- 
ed our  non-intercourse,  non-importation,  or  embargo  laws,  our 
laws,  orders  in  council,  or  edicts,  restraining  trade,  justly  with 
our  enemies,  or  because  you  sailed  under  their  convoy,  &»:• 
be. 

But  it  is  a  settled  and  agreed  case,  that  the  fair  neutral  car- 
rier, when  captured  or  rec24)tured,  by  a  belligerent  and  carried 
into  his  port,  is  entitled  to  receive  bis  freight  in  all  cases,  and 
his  expenses  in  some,  from  him,  and  when,  in  no  wise  forfeited. 
The  belligerent  seizes  his  enemy's  goods  in  the  neutral's  ves- 
sel, cwm  anere,  and  acquires  only  his  enemy's  title  and  inter- 
est, his  goods  subject  to  freight  and  charges. 

The  second  material  question  is,  how  shall  the  neutral  car- 
rier recover  bis  freight  and  expenses  from  his  belligerent  cap- 
tors. The  answer  is  plain.  He  must  proceed  in  the  admi- 
ralty, and  prize  court,  which  exclusively  judges  of  the  legali- 
ty (Mr  illegdity  of  captures  ;  if  legal  or  not,  by  the  law  of  na- 
tions, of  which  the  admiralty  courts  alone  can  judge,  or  can 
administer,  in  cases  of  captures.  However,  after  his  freight 
and  expenses  are  ascertained  and  decreed,  by  the  prize  or  ad- 
miralty court  definitively,  he  then  may  perhaps  have  assumpsii 
or  other  action  grounded  on  its  decree  to  recover,  as  that  con- 
clusively settles  the  right  of  property,  as  in  Cabot  t^.  Bing- 
ham, and  Gelston  v.  Hoyt,  and  other  cases  stated  in  other 
parts  of  this  work. 

^  2.  In  the  war  between  Great  Britain,  France,  Holland,  a  D.  &  E. 
iic.  in  1782,  a  British  privateer,  David   Smart  commander,  f^'^' 
seized  as  prize  a  Danish  neutral  ship,  Hyde  master,  bound  ^^  ^oif, 
from  Surinam  to  Amsterdam,  laden  with  surgar  &c.,  enemy's 
property,  and  carried  them  to  London  ;  and  November  1782, 
Smart  Ubelled  them  b  the  admiralty  be.     Wolf  b  al.,  Dan- 
ish subjects,  claimed  ship  and  cargo,  as  being  neutral.    lo 
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Ch.  S3.  December  178S,  the  judge  restored  the  ship  to  the  claimants, 
Jiri.  3.  Wolf  b  al.,  as  the  property  of  Danish  subjects,  and  ordered 
the  cargo  to  be  unladen,  reserving  the  consideration  of  freight, 
expenses,  &c. ;  May  1783,  the  judge  restored  to  the  mas- 
ter be.,  their  adventures,  and  **  gave  the  master  his  freigbt 
and  expenses  to  the  time  of  the  first  decree,  and  directed  fur- 
ther proof  as  to  the  cargo ;  November  1783,  part  condemn-* 
ed.  There  were  many  further  proceedings,  out  of  which  certain 
questions  arose,  and  a  prohibition  moved  for  to  the  admiralty, 
wherein  the  court  of  king's  bench  held,  1st.  That  the  admi- 
ralty court  has  jurisdiction  over  all  questions  of  freight,  claim- 
ed by  a  neutral  master  against  a  captor,  who  has  taken  the 
goods  as  prizes.  2d.  That  a  monition  having  issued  after  the 
goods  were  condemned,  and  decreed  to  be  delivered  to  the 
captors,  at  the  suit  of  such  master,  against  the  pits.,  as  owners 
or  agents  of  the  prize  goods,  to  bring  into  court  the  produce 
remaining  in  their  hands,  to  answer  to  the  freight,  the  king's 
bench  would  refuse  the  prohibition.  3d.  Though  no  fide-jus- 
sory  caution  had  been  taken  before  the  goods  were  delivered 
to  the  captor,  but  the  question  of  freight  had  been  reserved  by 
the  terms  of  the  decree  for  future  consideration. 

In  this  leadmg  case  in  addition  to  the  general  principles 
above  laid  down,  we  may  further  collect  from  the  opinions  of 
the  several  judges,  4th.  That  "  the  admiralty  alone  has  juris- 
diction not  only  over  the  question  of  prize,  but  of  all  its  con- 
sequences," all  its  incidents.     5th.    When  the  admiralty  sees 
the  neutral  master  has  done  nothing  to  forfeit  his  freight,  it 
may  well  decree  it  to  him.     6th.  That  so  is  the  practice  if  he 
has  violated  no  treaty,  or  the  jus  gentium^  or  has  not  refused 
search,  or  to  shew  his  papers,  or  has  not  carried  contrabands 
to  the  enemy,  or  has  not  violated  other  laws  &c.,  which  would 
forfeit  his  privilege  as  a  neutral  subject.     7th.  If  the  prize 
court  of  admiralty  take  a  stipulation  for  the  return  of  goods  to 
it,  delivered  out  of  its  custody,  yet  it  can  also  issue  its  monition 
to  the  possessors  to  bring  in  the  goods  themselves  to  answer 
freight,  or  for  other  purposes,  especially  if  the  goods  have  on- 
ly changed  hands,  and  the  right  of  property  has  not  been 
changed  in  market  overt  fyc.     8th.  ^*  A  court  of  common  law 
cannot  take  cognizance  of  such  freight ;   it  involves  in  it  the 
question  of  prize,  or  whether  or  not  the  goods  are  contraband, 
and  many  other  questions,  which  depend  on  the  treaties  made 
with  foreign  powers,  of  which  this  court  knows  nothing,  but 
all  which  must  be  subject  to  the  decisions  of  some  forum,  gov- 
erned by  the  same  rules  in  all  countries."    9th.  The  municip- 
ial  laws  of  this  country  are  not  the  laws  by  which  other  coun- 
tries are  governed.     10th.  Courts  of  admiralty  are  instituted 
in  all  civilized  countries,  and  found  their  determinations  on  th# 
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same  general  code  of  laws.     11th.  The  sdpulation  is  only  a    Ch.  33. 
cumulaljve  remedy,  and  does  not  supersede  the  jurisdiction  in    Art,  8. 
rem,  though  the  possession  of  the  goods  has  been  parted  with,  ^^^y^^ 
12.    A  man  does  not  give  up  his  lien  when  the  law  compek 
him  to  give  up  the  possession.      I3tb.  If  the  court  did  wrong 
in  giving  costs  and  expenses,  the  only  remedy  was  by  appeal. 
These  principles  have  been  recognised  by  near  all  the  import- 
ant decisions  on  the  subject  the  last  fifty  years  in  England  and 
the  United  States.      See  many  authorities  collected,  2  Wh. 
App.  53  to  56  ;  many  cases  in  this  work,  Ch.  40,  Insurance  ; 
Ch.  227,  Captures  ;  Ch.  224,  Seizures  be. 

^  3.  The  freight  allowed  however  is  not  always  that  origin-  2  Wh.  App, 
ally  agreed  on,  but  usually  a  reasonable  freight.     The  ship  is  63, 64.— 
not  discharged  till  the  goods  are  unloaded,  but  is  when  they  ^ 
are,  and  she  then  cannot  be  retained  to  carry  the  goods  else- 
where, if  restored  ;   the  separating  being  by  order  of  court, 
then  the  whole  freight  becomes  due,  6  Rob.  231;    1  Rob* 
289 ;  1  Edw.  72.     As  it  is  lawful  for  a  neutral  to  make  voy- 
ages from  one  enemy's  port  to  another,  he  is  entitled  to  his 
freight,  when  captured  in  such  voyages,  and  carrying  goods 
on  freight,  if  his  conduct  be  fair,  but  if  not  so,  and  he  con- 
ducts fraudulently,  and  violates  beligerent  rights,  he  loses  it, 
and  in  flagrant  cases  forfeits  even  his  vessel.     He  always  loses 
his  freight  if  be  uses  false  papers,  or  carries  contrabands,  and 
if  there  has  been  a  spoliation  of  papers.     So  where  his  ship 
causes  the  seizure.     Letter  of   Sir  William  Scott  and   Sir  J.  2  Rob.  104. 
Nichols  to  Mr.  Jay,  A.  D.  1794.      1  Rob.   198,  219,  237, 
286,  288 ;  3  Rob.  188,  595 ;  4  Rob.  169, 183,  199  ;  1  Gal- 
lis.  513 ;  2  Rob.  101,  128,  299. 

$  4.  Appeal  from  the  Circuit  Court  in  Massachusetts.  A  1  wbeaton*s 
Swedish  neutral  vessel  April  1814,  on  a  voyage  from  Ireland  R-  382, 407, 
to  Spain,  was  captured  by  an  American  privateer.  The  car-  Commer* 
go  of  the  Swedish  vessel  was  provisions,  enemy's  property, 
and  the  growth  of  the  enemy's  country,  and  she  was  specially 
allowed  to  carry  them  from  Ireland  to  Spain,  for  the  supply  of 
the  enemy's  force  in  Spain,  then  in  amity  with  the  United 
States.  The  permission  or  license  was  the  enemy's  ;  and  the 
Swede  gave  security  so  to  carry  them.  Held,  he  was  not  en- 
titled to  freight.  2d.  Had  these  provisions  of  enemy's  growth 
been  neutral  property,  they  had  been  contraband  by  reason  of 
the  use  to  be  made  of  them.  3d.  Aliter  had  they  been  Swe- 
dish property,  and  of  Swedish  growth,  and  destined  for  the 
general  supply  of  human  life,  though  in  an  enemy's  country. 
4th.  The  neutral  carrier  of  contrabands  never  has  freight  when 
captured  ;  the  Swede  was,  in  fact,  supplying  the  enemy's  ar- 
my by  contract,  and  it  made  no  difference,  it  being  in  Spain. 
{See  the  Julia's  case,  Ch.  224,  a.  9.]     In  this  case  of  the 
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Ch.  83.  Commeroeii,  th*  oouit  was  not  unaaimoos.  The  Cbief  iu»- 
Art.  3«  tice,  contra,  pages  396  to  407 ;  with  him  agreed  Liviogstoii, 
J.,  also  Johnsoa  J.,  on  tfa^  ground  Sweden  was  the  aiij  of 
Englaod,  in  the  war  against  France,  and  that  the  Swede  had 
B  right  to  aid  in  it,  though  neutral  in  our  war  with  Ei^^aod. 
This,  it  seems,  was  a  new  case  in  point  of  fact. 

$  5.  A  neutral  forfeits  also  his  freight,  if  he  engages  in  the 
enemy's  tran^ort  service,  and  conveys  in  it  mihtary  persons 
or  his  despatches;  these  are  hostile  acts.  4  Rob.  256  ;  6  Rob. 
420,  430,  440, 461.     So  he  loses  his  freight  if  he  engages  in 
the  enemy's  coasting  trade  not  open  to  die  neutral,  1  Rob. 
296.     So  in  his  cokmial  trade,  conSned  to  his  ship,  2  Rob. 
186,  as  to  do  this  he  must  identify  himself  with  the  enemy ; 
but  not  if  only  temporarily  opened  to  him. 
4  Rob.  279.—      ^  6.  A  belligerent  captures  an  enemy's  ship,  carrying  neu- 
6  Rob.  67.—  tral  goods  on  freight.   The  belligerent  is  entitled  to  the  freight, 
6  Rob!  260^  ^°^  ^  receive  it  of  the  neutral,  as  the  enemy's  shipowner 
8  Rob.  234!^  would  have  been,  had  the  voyage  been  terminated,  Consolato 
i^  Rob  aol'  ^®'  Mare  273,  because  on  the  principle  stated  above,  die  cap- 
turing belligerent  succeeds  to  his  enemy's  right.    The  objec- 
tion his  right  to  freight  does  not  accrue  till  the  goods  are  de- 
livered at  the  destined  port,  or  he  offers  to  carry  them  to  it, 
applies  to  the  neutral  carrier  when  captured  on  his  passage, 
and  he  is  disabled  to  carry  them  to  it ;  with  this  difference,  the 
captor  prevents  his  performing.      The  result  of  the  cases  is, 
such  belligerent  is  entitled  to  freight  only  when  the  goods  are 
carried  to  their  destined  port,  or  something  is  done  equivalent, 
be  has  no  pr9  rata  freight. 
8  Rob.  101,        ^  '^'  Skips  recaptured.    A  ship  was  captured  and  recaptur- 
180.— 6  Rob.  ed  on  her  return  voyage.     Held,  she  was  entitled  to  her  whole 
88i|  289.        freight,  salvage  deducted,  but  the  cargo  being  long  disputed, 
she  could  not,  in  any  reasonable  time,  carry  it  to  its  destined 
port ;   so  if  the  cargo  unloaded  by  its  owners,  or  by  order  of 
courTat  another  port ;  but  denied,  where  a  ship  was  captured 
on  her  outward  voyage  and  recaptured,  and  brought  back,  even 
pro  rata  Uineris. 
4  Rob.  199         ^  ^*  Freight  may  be  on  a  part  of  the  goods  restored,  thoagh 
886, 864.-*'    a  part  be  condemned  as  contraband  after  unladen ;  and  if  un- 
fii^oTo^'      loaded  under  a  hostile  embargo  on  neutral  ships,  they  are  dis- 
charged of  the  lien  of  the  freight.     If  a  capture  be  right,  yet 
if  the  cargo  be  lost  by  the  captor's  negligence,  they  most  pay 
it. 
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CHAPTER  XXXIV, 


ASSUMPSIT,  AS  TO  GAMING  CONTRACTS. 

Art.  1.  §  1.  When  contracts  relate  togawtngf,  it  is  often  l>cbt  on  the 
material  to  know  when  actions  can  or  cannot  be  supported  on  ^J[}[jJ|  ^^1%, 
tbem.     These  gaming  contracts,  so  far  as  they  are  void,  are  York^rSeas. 
chiefly  so  by  the  9th  of  Anne,  in  England,  and  by  a  statute  of  ^6,  c.  44.) 
1786,  in  Massachusetts ;  and  by  various  statutes  in  the  other  hone-racing 
states.     There  have  been  many  cases  decided  on  the  9th  of  for  money  a 
Anne,  in  England,  tending  to  explain  the  act ;  but  few  have  ]^2"^he 
been  decided  on  our  act.     But  9s  our  act  is  nearly  in  the  stake-bolder 
vahoU  verbaiimj  and  in  the  tnatertal  parts  verbatim^  with  the  indictable,  & 
9th  of  Anne,  any  explanatory  cases  on  that,  are  so  on  ours.  tJ..*^vo!d?*^^* 

^  2.  By  this  act  it  is  enacted,  ''  that  all  notes,  bills,  bonds,  10  Johns.  R. 
judgments,  mortgages,  or  other  securitiesy  or  conveyances  what-  ^'  ^^^• 
soever,  given,  granted,  drawn,  entered  into,  or  executed  by  March  4/ 
any  person  or  persons  whatsoever,  where  the  whole  or  any  nsa. 
part  of  the  consideration  of  such  conveyances  or  securities  ^f  VireinS* 
shall  be  for  money  or  other  valuable  thing  whatsoever,  iron  by  below, 
gaming,  or  playing  at  cards,  dice,  or  any  other  game,  or  games,  Laws  of  Me» 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  any  person  ^  '     ' 
gaming,  or  for  the  reimbursing  or  repaying  any  money  know- 
ingly lent  or  advanced  for  any  gaming  or  betting,  or  lent  and 
advanced  at  the  time  and  place  of  such  play,  to  any  person  or 
persons  so  gaming  or  betting,  or  that  shall,  during  such  play, 
so  play  or  bet,  shall  be  void  and  of  no  effect."    So  far  the  9tli 
of  Anne  is  verbatim,  except  in  that  act  after  the  word  dice, 
the  words  "  tables,  tennis-bowb,"  are  inserted,  but  the  sense 
is  the  same. 

And  in  either  act,  if  the  securities  be  of  real  estate,  they  x],e  act  oi 
enure  to  the  use  of  the  persons  they  would,  if  the  mortgagor,  N.  York, 

&c.  were  dead.  iT  was^iw 

By  thie  second  section  of  our  act,  any  person  losing  money  copied  near- 
or  property,  as  above,  and  having  paid,  may  in  assumpsit  fyc,  ly  from  the 
to  be  brought  in  three  months,  recover  it  back,  or  damages ;  9  "J^ng  ^jir 
and  if  he  do  not  bond  fide  sue  in  that  time,  any  other  person 
may  sue  for,  and  recover  treble  the  amount,  with  costs  in  either 
case,  &Lc. 

By  the  third  section,  the  winner  may  be  indicted,  and  pun- 
ished criminally  &;c.     Like  acts  in  most  of  our  states,  copied 
from  said  EngUsh  act. 
VOL  I.  88 
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Ch.  34.        Bjr  the  fourth  section,  the  loser  may  recover  on  bis  own 
ArU  2.      oath,  unless  the  winner  will  swear  to  the  contrary,  and  if  he 
StjTY^J  ^iUy  he  recovers  costs  ;  but  the  pit.  may,  if  he  choose,  pro- 
ceed OR  common  evidence. 

By  the  fifth  section,  gaming,  Sic.  in  taverns  and  licensed 
houses,  is  prohibited ;  and  the  remedy  on  this  section  is  by  in- 
dict'iient. 

The  two  acts  of  9th  Anne  and  of  Massachusetts  of  March 
4,  1786,  are  not  alike,  except  in  regard  to  the  first  section  in 
each.  The  colony  law  of  1646,  also,  forbids  dancing  b  tav- 
erns. 

Abt.  2.  Questions  and  cases  on  the  said  first  section.  The 
questions  may  be  ranked  in  two  classes  :   First,  What  is  a  - 
game  within  the  provision  ?  Second,  What  kind  of  contracts 
are  void  ? 

^  1.  What  other  game  or  games. 
s  Wiis.  309,        It  was  decided  in  this  ca^e,  that  Aorte-raang*vnis  witbin  the 
pTcSte8  2    ^^'^s  ®f  ^h®  ^^  ^^  Anne,  ch.  14;  and  that  monies  betted 
Stra.  Ti  18.,     aod  ^on  therein,  could  not  be  recovered  in  assumpnty  brought 
Goodburn  v.    upon  a  wager  of  14  guineas  to  8,  by  the  pit.  with  the  deft,  on 
2Wii8^36^40  *^^  races  to  be  run  by  two  horses ;  and   as  the  wager  was 
Lynali  v.*    '  void  as  to  die  14  guineas,  being  above  i&lO,  so  the  court  held 
Lonebotham.  'n  ^as  void  as  to  the  8  guineas.     And  the  court  said,  "  they 
IS.—  .  ^ygjj^  ^^  extend  the  9th  of  Anne  to  prevent  excessive  betting 
upon  all  sporUi  as  well  as  games ;  and  that  although  horse- 
racing  is  not  mentioned  in  that  statute,  yet  it  is  within  the 
general  words,  ofher  game  or  games J*^    2  Bos.  b  P.  130, 
Shirley  v.  Sankey. 
dowp.  281,        ^  2.  So  a/ooi(  race  is  a  game  within  the  act ;  and  it  makes 
^^^y'       DO  difference  if  the  race  is  against  time,  and  by  one  person 
alone.     The  bets  or  wagers  were,  if  A  could  run  so  far  in 
such  a  time.     The   wager  having  been  paid,  the  action  was 
brought  to  recover  back  the  money  ;  and  it  was  ruled  that  it 
must  be  laid  and  proved  the  third  person  was  playing  at  a 
game  called  a  foot  race.     It  has  been  said  that  the  statute  of 
Walter!^        16  Ch.  II.  ch.  7,  names  both  horse  and  foot  races;  and  that 
the  9th  of  Anne  has  reference  to  this  act  of  Charles.     So 
cricket  is  within  the  act,  2  Ch.  PI.  76. 
Salk.  344,  ^  3.  But  a  wager  concerning  the  right  manner  of  playing. 

Pope  V.  {3  |^Q(  within  the  statute.     As  at  backgammon,  if  one  stir  a 

'  man,  a  wager  is  laid,  whether  he  is  obliged  to  play  it  or  not. 
The  acts  forbid  gaming,  not  wagers  as  to  the  mode  of  gaming. 
fiiQ^'^M^'d  ^  ^'  ^^  coniJDon  law,  playing  at  cards,  dice,  &c.  innocent*- 
id/waikerv.  ^7  practised  as  a  recreation,  was  deemed  lawful;  but  it  has 
IVaiker.—  been  held  that  a  general  indebitatus  assumpsit  lies  not  for 
Smit^^  J^'    money  won  at  play,  but  that  it  lies  against  him  who  holds  the 

Aury.    Saoe  8  Salk.  14.— 3  Salk.  ]70i 
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wager.    Biit  it  was  decided  that  for  money  so  won,  $peeial    Ch.  34. 
OMSumpsit  lies  ;  for  there  is  no  debt  or  consideration — no  quid    ArU  3. 
fro  quo  ;  but  only  promises  on  which  neither  debt  nor  indebi-   K^y^J 
tatus  lies.    2  Ld.  Raym.  1034 ;  1  Ld.  Raym.  69,  Bovy  v. 
Castleman. 

^  5.  Assumpsit  for  a  het;  and  held  that  bettbg  at  a  horse-  2  Bi.  R.  706, 
race  to  above  d610,  is  within  the  9th  of  Anne  ;  and  if  the  bet  '^^y  Clayton 
be  illegal  on  one  side,  and  legal  on  the  other,  neither  can  be  ^*  ^''''"^S^* 
recovered  for  want  of  mutuality.     A  voidable  contract,  as  an 
infant's  be.  may  be  the  consideration  of  another  contract,  but 
not  a  void  one. 

Art.  3.  What  contracts  as  to  gaming  are  void  or  not.  It 
is  to  be  observed  (however  difficult  it  may  be  to  see  the  rea- 
son) that  the  Massachusetts  act,  as  well  as  the  9th  of  Anne, 
makes  the  security  otUy^  and  not  the  contract^  void. 

^  1.  This  was  assumpsit  on  a  bill  of  exchange  drawn  at  ^^^'f^^l 
Paris  by  Bland,  on  himself,  in  England,  for  £672,  payable  to  son  v.  Bland, 
the  pit.     2d  count  for  £700  lent  and  advanced  ;  3d  for  £700  Bame  case, 
monies  had  and  received.     Plea,  the  general  issue.     This  ^  ^'  ^*"  ^^^ 
bill  was  drawn  for  £300,  the  pit  at  Paris  lent  to  Bland,  at  the 
time  and  place  of  play  ;  and  for  £372  more  lost  at  the  same 
time  and  place,  by  Bland  to  the  pit.  at  play— the  play  was 
fair.     In  this  case  the  court  decided, 

First.  That  the  bill  roust  be  governed  by  the  laws  of  England| 
where  it  was  to  be  paid  by  the  drawer  himself,  being  drawee. 

^  2.  Second.  That  the  bill  was  a  security^  and  void,  being  for 
SL  gamiw  debt,  and  the  consideration  examinable, 

^  3.  Third.  That  no  action  lay  for  the  £372  won ;  as  to 
that  the  contract  is  void. 

^  4.  Fourth.  The  pit.  recovered  the  £300  Unt  as  above, 
as  being  entitled  to  it,  by  the  laws  of  England  and  France  ; 
and  interest  from  the  time  the  bill  became  payable. 

^5.  Fifth.  Also  held  that  the  security  being  void,  this 
might  be  pleaded  or  given  in  evidence. 

The  statute  does  not  avoid  the  contract.     As  where  the  2  Bos.  &  P. 
pit.  rode  his  mare  to  the  deft's.  and  proposed  to  him  to  toss  up  ^f^'^'  ^}^' 
for  her  against  two  horses  of  the  deft.    This  was  done,  the  «.  whhcomb! 
mare  then  being  in  the  deft's.  stable,  and  he  won  ;  and  the  pit.  — 2  Wii8.309. 
said  she  was  fairly  won,  and  returned  home,  leaving  her  in  the  ^^JJ"})'^^'^ 
deft's.  possession,  where  she  remained  to  the  time  of  the  trial. 
She  was  worth  £25.     The  action  was  not  brought  till  above 
three  months  after  the  tossing  up«     Judgment  for  the  deft., 
and  the  court  said  there  was  no  clause  in  the  act  that  avoided 
the  contract.     It  is  only  liable  to  be  defeated  sub  modo  ;  for 
which  purpose  the  pit.  must  bring  his  action  in  a  limited  time ; 
the  pit.  is  too  late.      There  appeared  to  be  no  doubt  but  that 
this  was  gaming  within  the  acts. 
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Ch.  34.  ^  0.    It  was  further  decided  Id  Robinami  «•  Bland,  that, 

ArU  3.  Sixth.  There  is  a  distinction  between  the  contract  and  security. 

\^^^>^^kJ  "  If  part  of  the  contract  arise  on  a  good  consideration  and  part 

ft  Burr.  1077,  qq  ^  ^gj  q^q^  jf  \^  divisible  ;   but  it  is  otherwise  as  to  the  se- 

91aiid.  cuiity  ;  that,  being  entire,  is  bad  for  the  whole  :  hencCi 

<^  7.  Seventh.  Though  the  security  was  void,  the  contract  re- 
mained, and  the  pit.  might  recover  the  money  lent — the  legat 
part. 

^  8.  Eighth.  A  distinction  was  taken  between  monies  lent  to 
flay  tnth^  and  monies  lent  at  the  time  and  place  ofjiay.  The 
purpose  in  the  first  case  is  bad,  but  may  not  be  so  in  the  last. 
Quere,  as  it  appeared  to  the  arnrt  that  the  pit.  took  a  bill,  an 

fb'!?*"ir'      ^^^^^  written  contract^  for  the  £300  lent,  and  that  was  vwd, 

Ambler  260.    ^^^9  0°  ^®  many  late  authorities,  could  he  resort  to  his  legal 
or  implied  atsumpsit,  when  it  was  proved  a  written  contract  ex- 

l^Salk.344j^    «ted? 

cob,— ^12  ^  9.  In  this  case  it  was  decided,  that  if  money  be  won  at 

Mod.  97,  the  play,  and  a  bill  be  drawn  and  accepted  for  it,  the  winner  shall 
^MoiL^o"  ^^^  ^^^^  ^^  action  against  the  acceptor ;  but  the  innocent  en- 
178,  pleas  at  dorsee  may.    This  was  the  law  formerly,  but  the  law  is  now 

sstra  1165    *'^®''®*^>  therefore, 

Bower  V.  ^  10.  It  was  held  in  a  later  case,  that  where  a  promissory 

Brampton,      note  was  given  for  money  lent  to  the  deft,  knowingly  to  game 
cited  I  Esp.    ^^^^  jjy  ^^^  Church,  who  endorsed  the  note  to  the  pit  for  a 
valuable  consideration,  it  could  not  be  recovered,  the  9th  of 
Anne  having  made  the  security  void.     So  are  the  late  cases ; 
for  where  a  statute  expressly  declares  a  security  null  and  void, 
D     1  636     ^^  ^'^  gaming  act,  or  the  statute  of  usury  does,  the  decisions 
639,  Lowe  r.  thereon,  in  late  cases,  have  been  uniform,  that  the  security  is 
Walker.         void  in  the  hands  of  an  innocent  endorsee ;  for  where  the  se- 
curity is  made  actually  void  by  statute  law,  the  endorsing  it 
over  can  never  give  it  a  new  binding  force, 
s  Stra.  1243,       (^  1 1 .  In  this  Case  the  ph.  and  deft,  gamed  together  at 
S^msley      ^<>'*««ff  ^P  fo^  fi^^  guineas  a  time.  The  pit.  won  all  the  deft's. 
ready  money,  then  lent  him  ten  guineas  a  time  till  he  had 
borrowed  120*    Ruled,  that  this  was  not  a  case  within  the  9th 
of  Anne,  for  the  word  contract  is  not  in  the  act,  and  securities 
in  it  must  mean  lasting  Hem  on  the  estate. 

Judgment  for  the  pit.  on  the  contract,  not  on  the  security ; 
but  contrary  to  the  8th  rule  above  in  one  respect  was  this  de- 
cision, for  the  money  was  lent  to  play  with,  not  merely  at  the 
time  and  place  of  play. 
12  Mod.  268,  ^12.  It  has  been  adjudged,  that  on  special  mutual  pro- 
Walker  *  raises  actions  will  lie  for  money  won  at  play.  This  must  be 
on  the  above  distinction  between  contracts  and  securities,  the 
last  being  void  by  the  act,  not  the  first. 
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^13.  If  the  pit  lose  money  at  play  and  pay  it  to  deft.,  and    Ch.  34. 
do  not  sue  to  recover  in  the  time  prescribed  by  the  act,  he    Art.  3. 
never  can  recover  it  back,  for  the  pit.  is  particeps  criminis ;     .^v^^^ 
both  parties  are  equally  in  the  wrong,  and  then  the  rule  ap-  Pow.onCon. 
plies,  melior  est  conditio  possidentis.    So  was  the  Roman  law.  ?5{r"^  ^"'' 
The  rule  of  that  law  was,  that  if  an  agreement  be  dishonest,  ^ig.  lii,;  12, 
both  in  respect  to  him  that  gives  and  him  who  receives,  the  tit.  6. 
first  cannot  require  any  thing  again,  because  in  this  case  the 
possessor  has  the  advantage. 

^  14.  So  money  paid  on  a  gaming  policy  cannot  be  recov-  Dongl.  468, 
ered  back  on  the  same  principles.     So  a  bribe  paid  cannot  be  \?^'J.^' 
recovered  back,  for  both  parties  are  equally  criminal.  Pow.oD^Com 

^  lb.  The  new  French  code  generally,  disallows  any  ac-  203. 
tion  aleatoire  or  contingent ;  or  when  the  advantages  or  losses  The  French 
either  for  all  parties,  or  some  one  or  more  amone  them  de-  ^*^**  S°/!Sus 

I  ■  .  .1         1     •       ^1  •        .     enacted  JoOOi 

pend  on  an  uncertam  event,  though  it  allows  an  action  to  Book  3,  title 
enforce  the  contracts  of  insurance  and  bottomry^  and  as  to  19. 
annuities  and  bets,  as  to  acts  of  dexterity  and  exercises.  It 
does  not  allow  actions  to  enforce  generally  gaming  or  wager 
contracts,  and  one  good  reason  given  is,  that  they  lead  men  to 
trust  in  chance  or  fortune,  and  to  neglect  industry ;  and 
another,  that  they  lead  men  to  seek  their  own  gain  in  the 
losses  cf  others,  and  without  any  object  useful  to  any  party. 
But  a  gaming  debt  or  wager  actually  paid,  cannot  be  recover- 
ed back,  if  there  be  no  fraud,  overreaching,  or  unfair  play. 
Here  the  old  rule  seems  to  be  applied  ;  that  is,  when  the  par- 
ties are  in  party  the  right  of  the  possessor  is  the  best. 

^16.  Assumpsit  to  run  a  horse  at  such  time  as  the  pit.  shall  3  Saik  346, 
appoint,  and  he  states  he  appointed  a  certain  day  ntoed,  and  ^^^^  ^'  ^^^ 
held  good. 

^17.  Leave  given  to  compound  a  prosecution  for  gaming.  1  ^^^  i^- 
Prosecution  was  on  the  statute. 

^18.  The  action  of  debt  given  to  the  loser  of  money  at  ^^*'?-  ]^'^^' 
play,  by  9  Anne,  c.  14,  is  given  on  the  ground  of  contract,  not  ^7^  Bristow 
by  way  of  penalty.     And  hence  the  deft,  may  be  holden  to  r.  James.— 
bail  J  and  deft,  may  plead  in  abatement,  that  the  money  was  ^®g  *'j 
due  from  others  not  named,  as  well  as  from  the  deft.    Hence  v.  Pate, 
also,  right  to  sue  is  transmissible  to  the  assignees  of  a  bank* 
rupt. 

§  19.  Form  of  declaring  A-c.    The  form.    A  declaration  in  4  Johns.  R. 

O      ^  ■  tOQ     too 

assumpsit  is  given  by  the  statute  only  to  the  party  losing,  but  coleqVt!9 
it  gives  no  form  of  declaring,  where  a  common  informer  sues,  Smith.    See 
and  in  an  action  founded  on  the  statute  the  pit.  must  state  ^q'^^'^' 
specially  the  cause  of  action  arising  under  it.  .  There  is  no     '  ' 
contract  or  privity  between  such  informer  and  the  offender;  see. 
the  case  of  Frederick  v.  Lookup,  4  Burr.  2018,  2032;  the 
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Ch.  34.    form  of  declaring  hj  such  infiDnner,  of  the  verdict,  and  jadg- 
ArU  4.     ment. 
i,^\'^j       Art.  4.  Law  agaitut  gaming  in  Virginia^  and  gaming 
Woodson  U    debts.   In  this  case  it  was  decided,  a  gaming  bond  was  void  in 
wi.  V.  Barrett  the  hands  of  an  assignee  for  valuable  consideration,  and  without 
l»M.80  89.   '^^  J  ^^^  ^  judgment  thereon  was  also  void,  as  was  like- 
wise a  levy  by  execution  thereon  b  the  forra  of  an  degit  and 
appraisal  by  jury,  and  thereto  there  ought  to  be  a  perpetual 
injunction.  The  case  was  thus,  Woodson,  at  gaming  at  cards  in 
1783,  lost  to  one  Miller  i&1400  in  officers'  certificates,  and 
be  about  the  same  time  lost  to  one  Jouitt  about  the  same  sum* 
Miller  requested  Woodson  to  pay  Jouitt  that  sum,  and  Wood- 
son gave  his  bond  to  Jouitt  for  that  sum ;  Jouitt  at  the  time 
knowing  it  was  for  a  gaming  debt.    This  bond  was  afterwards 
assigned  to  Barrett  b  Co.  for  a  valuable  consideration,  and 
without  notice  that  it  was  for  gaming.     The  assignees  got 
judgment  at  law  in  a  county  court  against  Woodson,  and  a 
writ  of  elegit  issued  against  his  lands  &c. ;  half  of  them  were 
levied  on  by  the  jury,  valuation  &c.     The  assignees  sued  the 
sheriff  for  a  defect  in  the  levy  in  the  Richmond  District  Court, 
and  recovered,  to  all  which  an  injunction  was  issued.     By  a 
bill  for  it  the  cause  was  carried  into  the  then  High   Court  of 
Chancery,  the  judge  in  which  decided  the  bond  was  valid  &cc» 
Thereon  Woodson  8c  al.  appealed  to  the  Supreme  Court  of 
Appeals,  which  decided  the  bond  was  by  the  statutes  of  Vir- 
ginia absolutely  void  ah  initio^  and  so  void  in  the  hands  of  the 
assignees,  and  that  the  judgment  and  all  done  thereon  was 
void. 
The  Acts  of        The  acts  of  1748  and  1779,  made  all  promises,  agreements, 
d'7748/c.      notes,  bills,  bonds,  and  other  contracts,  judgments,  mortgages, 
26,  and  Oct.   or  Other   securities  or  conveyances  whatsoever,  where  the 
1779,  c.  42,     whole  or  any  part  of  the  consideration  shall  be  for  money  or 
other  valuable  thing  whatsoever  won  at  gaming,  or  for  the  re- 
payment of  money  lent  to  game  with,  utterly  void,  frustrate, 
and  of  no  effect,  to  all  intents  and  purposes  whatsoever.   Judge 
Tucker  observed,  that  the  word  contracts  in  the  above  act  is 
not  in  the  9  Anne  ;  otherwise  they  are  like  that  act,  and  the 
act  above  of  Massachusetts  which  omits  that  word,  on  account 
of  whteh  omission  a  distinction  was  taken  in  Robinson  v.  Bland, 
which  see  Ch.  1,  a.  3,  s.  2 ;  Ch.  34,  a.  3,  s.  16.     In  Wood- 
son 0.  Barrett  were  also  cited  Lowe  v.  Walker,  Bower  v. 
Brampton,  which  are  above  cited  ;  also  Bones  v.  Botheited, 
Ch.  145,  s.  14,  were  also  cited  from  Washington's  Reports, 
several  cases,  as  Ambler  v.  Wyld,  2  Wash.  36  ;  Buckner  v. 
Smith,  1  Wash.  294;   Hoomes  v.  Smork,   i   Wash.  389; 
Pocbran  v.  Street,  1   Wash.  79 ;  Norton  v.  Rose,  2  Wash. 
233  ;  Peckett  v.  Morris,  2  Wash.  255 ;  shewing  such  a  bond 
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▼Old  in  the  bands  of  such  assigneesi  unless  the  obligor  before  Ch.  34. 
the  assignment  induce  the  assignee  to  take  the  bond  by  pro-  Art»  4. 
mising  to  pay  him  the  money ;  also  shewing,  that  if  he  pay  a 
valuable  consideration  be.  he  may  recover  back  his  money  in 
an  action  of  assumpsit;  and  is  not  this  his  only  proper  action, 
for  when  the  bond  is  absolutely  void  ab  initio^  how  can  the 
obligor  make  it  valid  by  such  an  after  promise  ? 
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